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Hill  y.  Winkler 21 

Jackman  y.  A.  T.  A  S.  F.  Ry.  Co.  .24 

Jahren  y.  Butler 20 

James  y.  Hood :19 

Kemp  Lumber  Co.  y.  Whitlatch . .  21 

Knight  y.^  Fairless 23 

Lamy  y.  Ramuson 2 

La  Mesa  C.  D.  y.  Appelzoeller. . .  .19 

Lanigan  y.  Gallup 17 

Lindauer  Merc.  Co.  y.  Boyd 11 

Lorenzino  y.   James 18  . 

Makemson  y,  Dillon 24 

Miera  y.  Territory 13 


p«. 

24  N.  M.  Pg. 

120 

189 

382 

246 

1 

89,249 

466 

381 

1 

661 

386 

166 

40 

476 

10 

264 

669 

230 

347 

277 

206 

381 

482 

612 

408 

266 

360 

320 

30 

463:621 

388 

320 

676 

92,277 

377 

366 

119 

624 

271 

320 

371 

92 

•646 

476,477 

138 

264 

1  . 

640 

464 

63 

161 

668 

434 

640 

211 

342 

228 

430 

239 

320 

400 

447 

263 

266 

6 

188,471 

278 

117 

119 

101 

234 

189 

88 

213 

479 

639 

246 

477 

76 

667 

627 

379,386 

464 

231 

240 

194 

302  . 

66 

192 

62,  66 

xf i  New  Mexico  Oases  Olted 


TITLE  N.  M. 

MogoUon  y.  Stout 14 

Montoya  t.  Unknown  heirs 16 

Mundy  y.  Irwin 19 

Ortiz  y.  Bank 12 

Pearoe  y.  Strickler 9 

Railroad  Co.  y.  Terr 11 

Richardson  y.  Pierce 14 

Rodriguez  y.  La  Cueya  Ranch  Co.l7 

Roper  y.  Territory 7 

Rush  y.  Fletcher 11 

Sanchez  y.  Candalario 5 

Scarbrough  y.  Wooten 23 

Schofield  y.  Territory 9 

Stalick  y.  Wilson .21 

State  y.  Alya 18 

State  y.  Armijo 18 

State  y.  Ascarate 21 

State  y.  Carter 21 

State  y.    Cooley 19 

State  y.   Dickens 23 

State  y,  Eaker 17 

State  y.  Ellison 19 

State  y.   Garcia 19 

State  y.   Gtonzales 19 

State  y.  Grayes 21 

State  y.  Herrera 11 

State  y.  Johnson 21 

State  y.  Klasner .  ..f '. . .  19 

State  y.  McCracken 22 

State  y.  McKnight 21 

State  y.  Orfanakis 22 

State  y.  Padilla 18 

State  y.   Perkins 21 

State  y.   Pino 21 

State  y.  Rodriguez 23 

State  y.  Starr 24 

State  ex  rel  Baca  y.  Montoya. ..  .20 

State  ex  rel  Bank  v.  York .24 

State  ex  rel  Haryey  y.  Medler 19 

Steams-Rogers  Mfg.  Co.  y.  Aztec 

G.  M.  Co 14 

Strong  y.  Eakin 11 

Territory  y.  Archuleta 16 

Territory  y.  Chenowitz 3 

Territory  y.  Clark 15 

Territory  y.   Digneo 14 

Territory  y.   Emilio 14 

Territory  y.  Gallegos 17 

Territory   y.   Garcia 12 

Territory  y.   Gonzales 11 

Territory  y.  Grayes 17 

Territory  y.  Harwood 15 


Pg. 

24  N.  M.  Pg. 

245 

540 

349 

246 

170 

255 

519 

320 

467 

540 

669 

515 

334 

320 

246 

246 

255 

454 

553 

320 

400 

166 

616 

333 

526 

540 

320 

96 

143 

344 

262 

417 

191 

367 

166 

193,553 

91 

83 

26 

64 

479 

344 

428 

591 

414 

188 

467 

199,410.453 

582 

556 

187,344,199 

453,560 

129 

420 

432 

199,341 

479 

491 

588 

368,664 

14 

189,199,352 

410,594 

107 

194 

573 

189,344 

135 

367 

660 

187 

156 

194,364 

180 

407,453 

104 

171 

643 

651 

252 

178 

300 

479 

107 

264 

219 

410 

225 

454 

35 

410 

157 

513 

147 

363 

409 

201 

87 

65 

301 

63 

241 

33 

424 

410 

New  Mexioo  Caaes  Ottod  xlU 


TITLE  N.  M. 

Territory  v.  Hendricks 13 

Territory  v.  Lobato 17 

Territory  y.  McGinnis 10 

Territory  v.  McGrath 16 

Territory  v.  Nicholas 3 

Territory  v.  Pettine 16 

Territory  v.  Higgle 16 

Territory  v.  Romine 2 

Territory  v.   Taylor 11 

Territory  v.  Watson 12 

Territory  v.  Webb 2 

United  States  v.  Cook 16 

United.  S.  Trust  Co.  v.  Terr 8 

Van  Patten  v.  Boyd 20 

Victor  Amer.   Fuel    Co.    ▼.    Mel- 

kusch  21 

Wallis  V.   Mulligan 20 

Walters  y.  Battenf ield 21 

Wells  V.   Walker 9 

Wonnser  A  Co.  v.  Lindauer -  9 

Webb  V.  Beal 20 


Pg. 

24  N.  M.  Pg. 

300 

410 

666 

191,664 

269 

186 

202 

682 

103 

464 

40 

344 

713 

613 

114 

63 

688 

63.682 

419 

189 

147 

421 

124 

244,192,410 

673 

120 

260 

301 

296 

47 

328 

99 

413 

86 

466 

96 

23 

271 

218 

461,491 

THE  SUPREME  COURT  OF  THE 
STATE  OF  NEW  MEXICO 


(Present  Personne].) 

FRANK  W.  PARKER Chief  JuMoe 

CLARENCE   J.   ROBERTS Justice 

HERBERT   F.   RAYNOLDS Justice 


(Personnel  at  time  opinions  herein  were  rendered.) 

RICHARD  H.  HANNA Chief  Justice 

FRANK   W.    PARKER JusUoe 

CLARENCE   J.   ROBERTS JusUce 


O.  O.  ASKREN Attorney  General 

HARRT  S.  BOWMAN Assistant  Attorney  General 

NICHOLAS  D.  MEYER Assistant  Attorney  General 


JOSE  D.  SENA , Clerk 

IRA  L.  GRIMSHAW Reporter  and  Law  Clerl^ 

ALMON  M.  ARCHER Bailiff 


Term  begins  on  second  Wednesday  In  January.  Sessions 
for  oral  arguments  begin  on  second  Wednesday  In  January 
and  first  Mondays  In  May  and  September. 


DISTRICT  COURTS  OF  THE 
STATE  OF  NEW  MEXICO 


/CDOBS. 

Reed  HoUoman First  District 

M.  E.  Hlckey Second  District 

Edwin    Meehem Third  District 

David  J.  Lieahy Fourth  District 

Charles  R.  Brice,  Samuel  O.  Bratton Fifth  District 

R.  R.  Ryan Sixth  District 

Merritt  G.  Meehem Seventh  District 

Thomas   D.   Leih Eighth  District 


DISTRKTT  ATTORNEYS. 

Alexander  Read ^irst  District 

George  R.   Craig Second  District 

H.  B.  Hamilton Third  District 

Chester  A.  Hunker Fourth  District 

Robert  C.  Dow Fifth  District 

J.  S.  Vaught r . ,  .Sixth  District 

Harry  P.   Owen Seventh  District 

Henry  A.  Klker Eighth  District 


STATE  BOARD  OF  BAR  EXAMINERS 

William  A  Lucas,  President East  Las  Vegas 

Ira  L.  Orimshaw Santa  Fe 

O.    M.    Botts Albuquerque 


J.  D.  Sena Secretary 


Board  meets  regularly  at  Santa  Fe  on  second  Wednes- 
day in  January  of  each  year,  and,  unless  otherwise  an- 
nounced, on  second  Tuesday  in  August  of  each  year.     , 

Power  of  temporary  and  permanent  admissions  to  the 
bar  is  vested  In  the  Supreme  Court  by  statute.  Applications 
must  be  filed  with  Clerk  of  Supreme  Court,  accompanied 
by  fee  of  twenty-five  dollars.  Ko  temporary  licenses  are 
granted   unless  application   for  permanent  admission,   ac-  ^ 

companled  by  fee,  Is  filed  with  clerk  of  court. 


RESIDENT  MEMBERS  OF  THE  BAR 

(363) 


Abbott,  A.  J Santa  Fe 

Abbott.   E.   C &'anta   Fe 

Ackerman,   Frank    

Albuquerque 

Alldredge,  C.  H.. .  .Tucumcarl 
Arimijo,  Luis  i:..E.  Las  Veeras 
Armstrong:,    John. . .  .Carlsbad 

Askren,    O.    O Santa    Fe 

Atkeson,    J.    B Artesia 

Atwood,   J.   D Artesia 

Ayers.   Fred   H. Estancia 

Baca,    Elf e?o    Socorro 

Baca,   Felix    Albuquerque 

Baca,  M,  C.  de. ..  .Bernalillo 
Baker,  Martin  R. . .  Santa  Hosa 

Baker.  William  F French 

Barber,    George    B..  .Garrlzozo 

Barker,    W.    J Santa   Fe 

Barnes,  R.  PJ. . .  .Albuquerque 
Barth,   Isaac    ....Albuquerque 

Bateman,   IT.   S Ros'well 

Beasley,  W.  Boss . .  Tucumcari 
Bell,   Charles  G. ...Santa  Rita 

Benedict,  G.  W Silver  City 

Bennett,   H.   F....,Las  Cruces 

Bergrer,    William    "hi Belen 

Bickley,  H.  L Raton 

Black,    G.    T Silver    City 

Blue,    Frank   O Clayton 

Bonham.    J.    F Las   Cruces 

Botts,    C.    AC Albuquerque 

Bowers,    R.    D Roswell 

Bowman,  H.   S Santa  Fe 

Bratton,   Samuel  G Clovls 

Brice,    C.    R Roswell 

Brothers,    William    T 

Santa   Rosa 

Bruingrton,   Georgre   F Aztec 

Buchannan.  Francis   . .  Socorro 

Bujac.  E.   P.  de Carlsbad 

Bunton,  William  B. . .  Socorro 
Burdict,  Frank  A 

Farmingrton 

Burgr.  John  B.. .  .Albuquerque 
Burkhart,    Sumners 

Albuquerque 

Bushman,  Slam   Gallup 

Carr,    Arthur    E Santa   Fe 

Carter,    P.    E Lovlngrton 

Casey,   James   S Tyrone 

Catrpn.  Charles  C. . .  Santa  Fe 
Catron,  Fletcher. ..  .Santa  Fe 
Catron.   Thomas  B. ..Santa  Fe 

Chapman,    John   W Gallup 

Chetham,   F.   T Taos 

Clancy,  Albert  H. . . .  Santa  Fe 
Clancy,  Frank  W..  .Santa  Fe 
Clayton,  W.  Moore 

Albuquerque 

Collins,   C.   L Clayton 

Collver,  Howard  . . .  .Roswell 
Compton,    C.    M.    Jr. . .  Portales 

Compton,   J.   C Portales 

Compton,   J.   W. . . .  Santa  Rosa 


Con  well,  Edward  P Clovls 

Coors,  Henry  G.  Jr. 

Albuquerque 

Craigr,  Georgre  R. .  Albuquerque 

Crampton,  Edwin  C Raton 

Crawford.  Richard   ..Estancia 

Crews,    Seth    F Oscura 

Crist,  J.  H Sknta  Fe 

Croaf f ,    T.    J Raton 

Curns,  J.  Frank 

Wagron   Mound 

Danburgr,  Walter  M. .Santa  Fe 

Darden,    A.    H Clayton 

Dashiell,  Levi  ^. ..  Silver  City 
Davies,  Edward  P. . .  Santa  Fe 
Davis,   Stephen   B.    Jr 

E.   Las  Ve^as 

Dennis.   Fred   E Clovls 

Denny.    H.    C ; . . .  Gallup 

Dillard,    J.    M Carlsbad 

Dobson,    E.    W. ...  Albuquerque 

Dow,   Hiram   C Roswell 

Dow,   Robert  C Carlsbad 

Downer,    Georgre    S 

Albuquerque 

Downs,  O  P Alamogrordo 

Dunlavy.  Melvln  T. . .  S^nta  Fe 

Dunn,    W.    A. Roswell 

Easterwood.    O.    P.      .  .Clayton 

Eaton,    William    J Socorro 

Edwards,  A    M Santa  Fe 

Edwards     K     W. . .  Ft.    Sumner 

Rlliott,    D.    W Roswell 

Enloe,  E.  L Silver  City 

■Rpsteln.   I.   S ^  .Roswell 

Estes,    Georgre / .    Deming' 

Evans,   J.   T Roswell 

Faircloth.   Frank.  .Santa  Rosa 

Fall,   A.   B Three  River* 

Ferree,   S.   E Artesia 

Field.  Nell   B AlbuQuerque 

Fielder.    J.    S Demlng 

Fish  back,   Chas.   F 

Ft.    Sumner 

Fitch,   James   G Socorra 

FItzhugrh,   J.    S Clovls 

Forbes,    Eu«?ene Wlllard 

Force,   R,   M. Santa  Fe 

Fort.  Tomlinson  . . .  .Roswell 
Foutz.    S.    A. ...Wagron   Mound 

Fowler.  Matt   Silver  City 

French,  Edmund  R Gallup 

■P'rATxerer,   N.    C Las   Cruces 

Fullen,   L.   O Roswell 

G'^.rcia.    E.    B Albuauerque 

Gatewood,    W.    W Roswell 

Gfbbany.    Ed.    S Roswell 

Gibson,    Thomas   W 

Albuquerque 

Gilbert,   Carl  H SUnta  Fe 

Gilbert,    J.    C Roswell 

Gill,    Joseph    Clayton 

Gillenwater,  W.   A Clovls 

Grantham,  D.   G Carlsbad 


Resident  Btembers  of  Bar 
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.Grigrsby,    James   £ 

Albuquerque 

Grlmshaw,   Ira  JU-  •  •  Santa  Fe 

Hall,  James  A. Fortales 

Hamilton*  H.   B.   Jr 

Carrizozo 

Hamilton,    R.    F Deminff 

Hanna,    R.   H Albuquerque 

Hannett,  A.  T Oallup 

Harris,    William    P Vaughn 

Hatch.    C.    A. Clovis 

Havener,   William   A Clovis 

Hayden,  W.  O. . .  E.  Ltas  Ve^as 
Heacock,  W.  C.  .Albuquerque 
Hedgecock,    C.    Q 

B.  Las  Vegras 

Heisel,   Leo   L. Tularosa 

Helmick,  Milton  J. . .  Santa  Fe 

Hervey,   James  M Roswell 

Hewitt,  John  Y... White  Oaks 
Hickey,  M.  E.. .  .Albuquerque 
Hiflrerins.  C.   N...E.  Las  Vegras 

Hitt,    R.    L. WiUard 

HockenhuU,    A^   W Clovis 

Hodgres,  J.  W Silver  City 

Holloman,   Reed Santa  Fe 

Holly,    W.    R Springrer 

Holmes,    Samuel.  .Alamoffordo  * 

Holt,  H.  B Las  Cruces 

Hopps,  Daniel  V. . .  Las  Cruces 

Hudspeth,   A.   H Santa   Fe 

Hunker,   Chester   A 

E.   Las  Vegras 

Hunker,   O.   H,  E 

E.   Las  Vegas 

Hurd,    Harold    Roswell 

Iden,  Earl  C Roswell 

Ilfeld,  JLb  C E.  Las  Vegas 

Jackson,   James  H Artesia 

Jackson,  W.   C Silver  City 

Jamison,    H.    B..  .Albuquerque 

Johnson,  Chas.  A Cedar  Hill 

Jones.   A.  A E.  Las  Vegas 

Jones,  Charles  H Carlsbad 

Keator,  M.   B Tucumcari 

Keleher,    W.    A..  .Albuqueroue 

Kelly,  O.  L Lordsburg 

Kelso,  Arthur Las  Cruces 

Kennedy,  C.  L White  Oaks 

Kenney,  Jack  J. Santa  Fe 

Kiker,    Henry    A Raton 

Klock,    George    S 

Albuquerque 

Larrazolo,    O.    A Santa   Fe 

Laughlln,  N.  B. . .  Santa  Fe 
Lavan,   Frank   J. . . . .  Santa   Fe 

Law,   Charles  A Clayton 

Iiawson,   J.   Lee . . .  Alamogordo 

Leahy,  D.   J E.  Las  Vegas 

Leahy,    J Raton 

Leckman,  H.  T S'a.nta  Fe 

Lee,    Laurence    F 

Albuquerque 

Lehner,    John    Conrad 

Albuquerque 

Lelb,   T.   D Raton 

Llndsey,    W.    E Portales 

Livingston,   Carl  B. . .  Carlsbad 

Livingston,   F.   C.   H «Belen 

Llewellyn,  Morgran  O 

Las    Cruces 


Llewellyn,  W*  H.  H. 

Las    Cruces 

Long,  E.  V. E.  Las  Vegas 

Longley,   E.    8. . . .  Albuquerque 

Lougee,  George Santa  Fe 

Lowe,    J.    A Socorro 

Lucas,  W.  J E.  Las  Vegas 

Lusk,    J.    B Cimmarron 

Mabry.   K.  B.    (Mrs.)    

Albuquerque 

Mabry,   T.   J Albuquerque 

McClure,  John  T RosweU 

MfcCrary,   George  T.... Artesia 

McDonald,    A.    J Clayton 

Macdonell,   A.   R Socorro 

McElroy,   H.    H. . .  Alamogordo 

McFie,   John   R Gallup 

McFie,  John  R.  Jr Gallup 

McGill,    W.    R La    Lande 

McGuiness,  M.  J. Santa  Fe 

McKean,   W.   B Taos 

McMillen,   A.   B..  .Albuquerque 
Maddison,    T.    K.    D 

Albuquerque 

Malone,  G,  W Black dom 

Marron,  Owen  N. 

Albuquerque 

Martin,   E.    A. Gallup 

Maynard,   H.   C Roswell 

Mears,   T.    E Portales 

Mechem,    Edwin.  .Alamogordo 

Mechem,   M.   C Socorro 

Mell,   J.   D Roswell 

Merchant,  C.  C. Capitan 

Merchant,    W.    C Carrizozo 

Merriau,   T*   S Raton 

Metford,    Peter    Clayton 

Meyers,  Nicholas  D, . .  Santa  Fe 

Miller,    J.    A Albuquerque 

Mills,  Bron  T...E.  Las  Vegas 

Mills,   M.   W Springer 

Mitchell,    A,    W Lordsburg 

Moore,  Vln  W Taos 

Morgan,   G.   C Lake   Arthur 

Morningstar,   A.    W 

Lordsburg 

Morrow,    John   W Raton 

Neblett,  Colin Santa  Fe 

Neblett.  W.  H Santa  Rita 

Neis,    C.    J Roswell 

Newby,   D.    A Arroya   Seco 

Newell.  J.  Benson. '.Las  Cruces 
Nicholas.    G.    F{>ed ....  Socorro 

Nicholas,  James  L Socorro 

Nisbett,    A.    J. Roswell 

Nixon,    Sam   J Ft.    Sumner 

Norment,   James  W.. Santa  Fe 
Ortiz,    Modesto    C 

Albuquerque 

Osborne,    J.    G Carlsbad 

Otero,  Miguel  A.  Jr. 

Santa  Fe 

Overson,   O.  E Gallup 

Owen,  Harry  P Los  Lunas 

Pacheco,  Manuel  C Taos 

Paddock,    D.    A Clayton 

Palmer,    J.    M Farmington 

Palmer,   W.   A Aztec 

Pardue,  J.  E Ft.  Sumner 

Parker,  F.  W. Santa  Fe 

Parsons,  H.  R Ft.   Sumner 

Patton,   Emmett    RosweU 


XTfil 


ReflkleiiA  M«nben  of  Bar 


Patton,  Harry  L CIotIb 

Paxton,  J.  H Las  Cruces 

Perea.    Abel    B B^rnaHllo 

PhlllliMB,   Dover    Carlsbad 

Pistole,  W.  B Artesia 

Pollard*  A.  W Demlng 

Powellt  Robert  B..  .Silver  City 

Prentice,    R.    A Tucumcari 

Prichard,  George  W. 

Santa    Fe 

Prince,  Xj.  B Santa  Fe 

Proffitt,   R.    H.   C. Raton 

Raynolds,    H.    F. Santa   Fe 

Read,  Alexander. ..  .Santa  Fe 
Read.  Benjamin  F... Santa  Fe 

Reber,  W.  R, Lae  Crucea 

Reed,  Guy  A Carlsbad 

Reese,    George    L. . . . .  Portales 

Reid,  W.  C Albuquerque 

■Reld,   R.   C Roswell 

Remley,  George  E3. .  .Cimarron 

Renehan,  A.  B Santa  Fe 

Reynolds.    C.    A Roswell 

Richards.   B,  D Gallup 

Richardson,    G.    A Roswell 

Richardson,   James  H 

Santa  Fe 

Rivera,   A.   A 

Tierra  Amarillo 

Roberts,  C.  J; Santa  Fe 

Robins,  J.  V Hillsboro 

Robinson,  W.   B Carlsbad 

Rodey,   B.   S Albuquerque 

Rodey,    P.    C Albuquerque 

Roderick,   H.   M Raton 

Rodolf,   M. Demlng 

Rogers,   A.    T.   Jr 

B.   Las  Vegas 

Rogers,  W.  E Roswell 

Rowles,   R.  B Clovis 

Royal,  C.  C Silver  City 

Royal,  James Silver  City 

Ruiz,    Alfredo Gallup 

Ryan,  R.   R. Silver  City 

Sadler,  Db^nlel  K Santa  Fe 

Savage,   Thomas   F. . . .  Clayton 

Saxon,  E.   F Tucumcari 

Scott,  K.  K Silver  City 

Seaburg,    Hugo Raton 

Sears,  Herman  D.   . . .  Santa  Fe 

SediUo.    A.    A Albuquerque 

Segura,    N. Roclada 

b'eigel,    A.    Paul Nara    Visa 

SeLegue,  C.   A Ft.   Sumner 

Set*'.,   J,   O Santa   Fe 

Seward,  B.  B Trea  Piedras 

Shannon,  E.  Q Santa  Fe 

Sherman,    Fred Deming 

Sbtrry,  Dean  . . .  .Alamoprordo 
Sherry,  Prosper. . .  Las  Crucea 
Shetler,  John  H. . .  Silver  City 
Simms.  Albert  G 

Albuquerque 

Slmms,   John  F..  .Albuquerque 

Smith,  H.  V.  B &anta  Rosa 

Snyder,  Carl  A Deming 


Spence,  George  W. . .  Carrisoso 

Spicer,'  M.  C Socorro 

Springer,    Charles 

Cimarron 

Springer,    Frank 

E.   Las  Vegas 

Biennis,  S.  D.   Jr Carlsbad 

Stansell,    W.    A Kenna 

Strickland.   A.   M Roswell 

Stroup,    A.    N Albuquerque 

Sullivan,  W.  H Ft.   Sumner 

Sutherland,  W.  A.  .L«as  Cruces 
Sweet,  W.  T.... Wagon  Mound 

Sweeay,    W.    B Organ 

Taylor,  George  C 

Albuquerque 

Taylor,  Livingston  H 

Clayton 

Taylor,  L.  R Las  Cruces 

Terrell.  H.  D Silver  City 

Thomas,   B.   M. Santa  Fe 

Thompson,    C,    O Roswell 

Thompson,   Mark   B. 

Las  Cruces 

Tipton,  Leo  M...B.  Las  Vegas 

TIttman,   E.   D Hillsboro 

Toombs,    O.    T Clayton 

Turley,    Jay Santa   Fe 

Twitchell,  R.  E Santa  Fe 

Vaught,   James  R Deming 

Veeder,  E.  E E.  Las  Vegas 

Veeder,  J.  D.  W.  .E.  Las  Vearas 

Vellacott,   P.  W Silver  City 

Venable,    John . . .  Albuquerque 

Voorhees,    A.    C Raton 

Wade.  E.  C lias  Cruces 

Walker,   J.   E Santa   Rita 

Walter,   P.    A.   F Santa  Fe 

Walton,   W.    B Silver  City 

Ward.  C.  W.  G. . .  E.  Las  Vegas 

Wasson,    W.    D Bstancia 

Watson,  J.  C Deming 

Watson,  William.  .White  Oaks 

Wetmore,   Ira   P Carrizoso 

White.  A.  N Silver  City 

Whitehead,    E.    S Aztec 

Wtlkerson,   T.  N..  Albuquerque 

Wilson,   E.   H Hillsboro 

Wilson,   Francis  C... Santa  Fe 

Wilson,   Fred   S Hope 

Wilson,  John  W. .  Albuquerque 
Wilson,    Joseph    R 

Albuquerque 

Wilson,    Louis    S Raton 

Wilson.   Percy Silver  CUy 

Wolford.  H.   A Hillsboro 

Wood,    Francis   E 

Albuquerque 

Woodbury.  J.   F.... Silver  City 

Woodward,   H.   B Clayton 

Wright,    E.    R Santa    Fe 

Wright.  Francis  J.. Silver  City 

York,   Lee   R. Capltan 

Young,   Donald   W 

Las  Cruces 

Young,  R.  L Las  Cruces 
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[No.  2037,  April  3,  1918.] 

DALLAS  et  al.  v.  SWIGABT  et  al. 

SYLLABUS  BY  THE  COURT. 
Sections  6  and  11  of  the  Enabling  Act  of  New  Mexico  (Act 
Cong.  June  20,  1910,  c.  310,  36  Stat.  557)  and  Act.  Cong. 
August  18,  1894,  c.  301,  S  1.  28  Stat.  394  (U.  S.  Comp.  St 
1916,  §  4876),  interpreted,  and  held  to  operate  as  a  present 
grant  to  the  state  of  school  sections,  subject  only  to  identifi- 
cation by  survey,  whereupon  title  vested  in  the  state  as  of  the 
date  of  the  Enabling  Act.  Under  the  terms  of  the  Enabling 
Act,  as  soon  as  such  lands  are  surveyed  In  the  field,  the  state 
acquires  such  an  interest  therein  as  entitles  it  to  take  pos- 
session thereof  or  to  lease  the  same  to  private  persons. 

Appeal  from  District  Court,  Chaves  County ;  McClure, 
Judge. 

Contest  before  Commissioner  of  Public  Lands  by  Har- 
ry Dallas  and  others  constituting  the  partnership  of 
Dallas  Bros.,  against  R.  E.  Swigart  and  another.  From 
a  final  judgment  of  the  district  court  affirming  the  de- 
cision of  the  Commissioner  of  Public  Lands  in  favor  of 
contestees,  contestants  appeal. 

R.  C.  Reto,  of  Roswell,  for  appellant. 

Leases  of  appellee  are  void  because  executed  by  State 
and  delivered  before  the  land  was  surveyed  or  the  plat 
of  survey  approved  by  the  Surveyor  General. 
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Sees.  15,  6,  11,  Enabling  Actj  Gilson  v.  Bobinson,  7 
Pac.  428 ;  Clemmens  v.  Gillette,  83  Pac.  879 ;  Middleton 
V.  Low,  30  Cal.  596 ;  Tim  v.  Scott,  3  Tex.  67 ;  U.  S.  v. 
Birdsey,  137  Fed.  516 ;  U.  S.  v.  Curtner,  36  Fed.  1 ;  U. 

5.  V.  Mont.,  196  XJ.  S.  573;  Bernard's  Heirs  v.  Ashley's 
heirs,  18  How.  46 ;  Finney  v.  Berger,  50  Cal.  248 ;  Med- 
ley V.  Robertson,  55  Cal.  396 ;  8  L.  D.  540 ;  Finney  v.  Ber- 
ger,  50  Cal.  248 ;  Garfield  v.  Wilson,  74  Cal.  178 ;  Pren- 
tice V.  Miller,  82  Cal.  572 ;  Baker  v.  Jamison,  54  Minn. 
28;  Gains  v.  Nicholson,  9  How.  364;  Campbell  v.  Dre,. 
13  How.  244;  Kissell  v.  Pub.  Schools,  18  How.  19; 
Cooper  V.  Roberts,  18  How.  173;  Beecher  v.  Wetherly, 
95  U.  S.  517;.Frasher  v.  O'Connor,  115  U.  S.  102;  Mc- 
Creary  v.  Haskell,  119  U.  S.  327 ;  Williams  v.  U.  S.,  138 
U.  S.  516 ;  Rule  3,  rules  State  Land  Office. 

H.  M.  Dow,  of  Roswell,  for  appellee  Swigart;  C.  A. 
Reynolds,  of  Roswell,  for  appellee  Connor. 

State  was  equitable  owner  of  property. 
Skidmore  v.  Pitts.  C.  &  St.  L.  Ry.  Co.,  112  U.  S.  33 ; 
Olive  Land  &  D.  Co.  v.  Olmsteed,  102  Fed.  568. 

A.  B.  Renehan,  of  Santa  Fe,  for  Land  Commissioner. 

The  grant  of  designated  section  by  the  government 
was  in  praesenti  tvnd  authorized  the  making  of  the  leases. 

St.  Paul  etc.  Co.  v.  N.  P.  R.  R.  Co.,  139  U.  S.  1 ;  Sec. 
15,  Act  establishing  the  Territory  of  New  Mexico;  Sec. 

6,  Enabling  Act;  State  v.  Whitney,  (Wash.)  120  Pac, 
116;  Balderston  v.  Brady,  107  Pac.  493;  rehearing  de- 
nied, 108  Pac.  742 ;  Hedrick  v.  Hughes,  82  U.  S.  123 ; 
Bradley  v.  Case,  4  111.  (3  Scam.)  585;  Daggett  v.  None- 
witz,  107  Ind.  276;  7  N.  E.  900;  State  v.  Stringfellow,  2 
Kans.  263 ;  Regents  of  State  University  f .  Hart,  7  Minn. 
61 ;  (Gil.  45)  ;  Jones  v.  Madison  County,  72  Miss.  777 ;  18 
So.  87,  overruling  (1859) ;  Hester  v.  Crisler,  36  Miss.  681. 

If  the  state  did  not  have  title  sufficient  to  sustain  its 
leases  at  the  time  of  execution  thereof,  it  acquired  such 


JANUARY  TBRM»  1918.  3 

Dallas  et  al.  ▼.  Swigart  et  al.  24  N.  M.  1. 

title  prior  to  expiration  of  leases,  and  title  and  right 

thereupon  inured  to  benefit  of  leasees. 

18  Am.  &  Eng.  Ency.  I^.  608  and  ea.  ci. ;  Bigelow  on 

Estoppel  (6th  ed.)  pp.  434,  425;  Lanyon  Zinc  Co.  v. 

Freeman,  68  Kans.  691 ;  75  Pac.  995. 

\ 

Estoppel  will  operate  against  the  state* 

Nietos  Heirs  v.  Carpenter,  7  Cal.  527 ;  State  v.  Ober, 
34  La.  Ann.  359;  Commonwealth  v.  Heirs  of  Andre,  3 
Pek.  2^;  State  v.  Taylor,  28  La.  Ann.,  460;  Common- 
wealth y.  Pejepscut  Prop.,  10  Mass.  155 ;  Menard  v.  Mas- 
sey,  8  How.  313. 

Appellants  are  in  no  position  to  urge  the  propositions. 
Propositions  are  moot. 

Sec.  5200,  Codif .  1915 ;  Aldridge  v.  Aldridge,  N.  M. 
151,  Pac.  314 ;  Costilla  gest.  Dev.  Co.  v.  AUen,  N.  M.  128, 
Pac.  79 ;  Roswell  Nursey  Co.  v.  Mielenz,  N.  M.  137,  Pac. 
579 ;  Sandell  v.  Norment,  N.  M.  145  Pac'  259 ;  Killough 
V.  Ft.  Supply  Tel.  &  Tel.  Co.,  154  Pac.  1192 ;  Ayer  v. 
Chapman,  Ga.,  81  S.  E.  198. 

Offer  to  contract  is  continuing  offer  until  withdrawn 
and  same  communicated. 
9  Cyc.  286. 

Only  parties  to  contract  have  right  to  question  its 
validity. 

Woodruff  V.  Commissioners,  37  N.  E.  732. 

OPINION  OP  THE  COURT. 

PARKER,  J. — This  proceeding  originated  in  the  form 
of  a  contest  'before  the  commissioner  of  public  lands, 
wherein  the  validity  of  leases  held  by  appellees  covering 
certain  school  sections  was  attacked,  and  an  appeal  was 
taken  from  the  decision  of  the  commissioner  to  the  dis- 
trict court  of  Chaves  county,  and  this  appeal  is  now  tak* 
en  from  the  final  judgment  of  that  court.  The  proceed- 
ings are  under  the  authority  of  section  5247  et  seq.. 
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Code  1915.  The  district  court  rendered  judgment  in 
favor  of  the  validity  of  the  leases  by  the  commissioner 
of  public  lands  to  the  appellees  and  against  the  conten- 
tions of  the  contestants,  appellants  here.  It  appears  that 
a  survey  had  been  made  in  the  field  of  the  lands  in^ 
volved  in  the  controversy' and  that  thereafter  the  appel- 
lees applied  to  the  commissioner  of  public  lands  and  ob- 
tained leases  upon  certain  school  sections.  At  that  time 
the  surveys  had  not  been  a{)proved  by  the  general  land 
office.  The  surveys  were  thereafter  approved,  and  there- 
after the  appellants  applied  to  the  commissioner  of 
public  lands  for  a  lease  upon  the  same  lands  and  were 
refused;  the  leases  of  appellees  then  having  run  only 
a  portion  of  the  term  for  which  they  were  given.  Prom 
this  decision,  which  was  affirmed  by  the  district  court, 
this  appeal  was  taken  as  heretofore  pointed  out. 

Counsel  for  appellants  contend  that  no  .title  to  school 
sections  passes, to  the  state  from  the  United  States  un- 
til after  the  land  is  surveyed,  and  that  it  is  not  surveyed 
land,  within  the  meaning  of  the  Enabling  Act,  until  the 
survey  is  approved  by  the  person  charged  with  the  duty 
of  making  the  survey,  and  that  the  state  cannot  sell  or 
lease  such  lands  until  it  takes  title.  Appellees  contend 
that  the  Enabling  Act  (36  Stat.  557)  effected  a  grant  in 
praesenti  to  the  state  of  sections  2,  16,  32  and  36  in  each 
township  in  the  state,  and  that  title  to  said  lands  there- 
upon passed  to  the  state  as  of  the  date  of  the  Enabling 
Act,  subject  only  to  the  subsequent  identification  there- 
of by  the  public  surveys.  The  pertinent  provisions  of 
the  Enabling  Act  are  as  follows : 


**t 


'Sec.  6.  That  In  addition  to  sections  sixteen  and  thirty- 
six,  heretofore  granted  to  the  territory  of  New  Mexico, 
sections  two  and  thirty-two  in  every  township  in  said  pro- 
posed state  not  otherwise  appropriated  at  the  date  of  the 
passage  of  this  act  are  hereby  granted  to  the  said  state  for 
the  support  of  common  schools;  and  where  sections  two, 
sixteen,  thirty-two  and  thirly-six,  or  any  parts  thereof,  are 
mineral,  or  have  been  sold,  reserved,  or  otherwise  appro- 
priated or  reserved  by  or  under  the  authority  of  any  act  of 
Congress,  or  are  wanting  or  fractional  in  quantity,  or  where, 
settlement  thereon  with  a  vitfw  to  pre-emption  or  homestead^ 
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or  improvement  thereof  with  a  view  to  desert-land  entry 
has  been  made  heretofore  or  hereafter,  and  before  «the  sur- 
vey thereof  in  the  field  the  provisions  of  sections  twenty-two 
hundred  and  seven ty-^ve  and  twenty-two  hundred  and' 
seventy-six  of  the  revised  statutes  are  hereby  made  appli- 
cable thereto  and  to  the  selection  of  lands  in  lieu  thereof 
to  the  same  extent  as  if  sections  two  and  thirty-two,  as  well 
as  sections  sixteen  and  thirty -six  were  mentioned  therein." 
"Sec.  11.  *  *  *:  and  after  its  admission  into  the 
union  said  state  may  procure  public  lands  .  of  the  United 
States  within  its  boundaries  to  be  surveyed  with  a  view  to 
satisfying  any  public-land  grants  made  to  said  state  in  the 
same  manner  prescribed  for  the  procurement  of  such  sur- 
veys by  Washington,  Idaho,  and  other  states  by  the  act  of 
Congress  approved  August  eighteenth,  eighteen  hundred 
and  ninety  four  (twenty-eighth  statutes  at  large,  page  394), 
and  the  provisions  of  said  act,  in  so  far  as  they  relate  to 
such  surveys  and  the  preference  right  of  selection,  are  here- 
by extended  to  the  said  state  of  New  Mexico." 

The  provisions  of  the  act  of  Congress  approved  Aug- 
ust 18,  1894,  referred  to  in  section  11,  are  as  follows : 

"That  it  shall  be  lawful'  for  the  Governors  of  the  states 
of  Washington,  Idaho,  Montana,  North  Dakota,  South  Da- 
kota and  Wyoming  to  apply  to  the  Commissioner  of  the 
General  Land  Office  for  the  survey  of  any  township  or 
townships  of  public  land  then  remaining  unsurveyed  in  any 
of  the  several  surveying  districts*  with  a  ^riew  to  satisfy 
the  public  land  grants  made  by  the  several  acts  admitting 
the  said  states  into  the  Union  to  the  extent  of  the  full 
quantity  of  land  called  for  thereby;  and  upon  the  applica- 
tion of  said  Governors  the  Commissioner  of  the  General 
Land  Office  shall  proceed  to  immediately  notify  the  ^r- 
veyor  General  of  the  application  made  by  the  Governor 
of  any  of  the  said  states  of  the  application  made  for  the 
withdrawal  of  said  lands,  and  the  Surveyor  General  shall 
proceed  to  have  the  survey  or  surveys  so  applied  for  made, 
as  in  the  cases  of  surveys  of  public  lands;  and  the  landis  that 
may  be  found  to  fall  within  the  limits  of  such  township  or 
townships,  as  ascertained  by  the  survey,  shall  be  reserved 
upon'  the  filing  of  the  application  for  survey  from  any  ad- 
verse appropriation  by  settlement  or  otherwise  except  under 
rights  that  may  be  found  to  exist  of  prior  inception,  for  a 
period  to  extend  from  such  application  for  survey  until  the 
expiration  of  sixty  days  from  the  date  of  the  filing  of  the 
township  plat  of  survey  In  the  proper  district  land  office, 
during  which  period  of  sixty  days  the  state  may  select  any 
of  such  liands  not  embraced  in  any  valid  adverse  claim,  for 
the  satisfaction  of  such  grants,  with  the  condition,  however 
that  the  Governor  of  the  state,  within  thirty  days  from  the 
date  of  such  filing  of  the  application  for  survey  shall  cause 
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a  notice  to  be  published,  which  publication  shall  be  con- 
tinued tor  thirty  days  from  the  first  publication,  in  'some 
newspaper  of  general  circulation  in  the  vicinity  of  the  lands 
likely  to  be  embraced  in  such  township  or  townships,  giving 
notice  to  all  parties  interested  of  the  fact  of  such  application 
for  survey  and  the  exclusive  right  of  selection  by  the  state 
for  the  aforesaid  period  of  sixty  days  as  herein  provided 
for;  and  after  the  expiration  of  such  period  of  sixty  day* 
any  lands  which  may  remain  unselected  by  the  state,  and 
not  otherwise  appropriated  according  to  law,  shall  be  sub- 
ject to  disposal  under  general  laws  as  other  public  lands.'' 
U.  S.  Comp.  St.  1916.  §  4876. 

A  fine  discussion  of  the  nature  of  the  grant  of  school 
lands  to  the  states  is  to  be  found  in  State  v.  Whitney,  66 
Wash.  473,  120  Pac.  116.  The  language  of  the  Enabling 
Act  of  Washington  and  of  several  other  states  author- 
ized to  form  state  governments  at  tlie  same  time,  differs 
somewhat  from  our  Enabling  Act.  That  act  is  to  be 
found  in  25  Stat.  676.  The  only  difference  between  that 
act  and  our  Enabling  Act  consists  in  the  following  pro- 
vision : 

"Such  land  shall  not  be  subject  to  pre-emption,  home- 
stead entry  or  any  other  entry  under  the  land  laws  of  the 
United  States,  whether  surveyed  or  unsurveyed,  but  shall  be 
reserved  for  school  purposes  only."     Sectiom  11. 

Our  Enabling  Act  does  not  contain  this  reservation, 
but  provides  that  the  reservation  from  entry  under  the 
.general  land  laws  shall  come  into  operation  only  when 
the  lands  are  surveyed  in  the  field,  whereupon  they  are 
withdrawn  from  entry.  This  divergence  is  of  no  im- 
portance under  the  facts  in  this  case,  because  before 
any  of  the  rights  of  the  parties  had  been  initiated  these 
lands  had  been  surveyed  in  the  field.  The  court  traces 
the  history  of  the  acts  of  Congress  granting  lands  to 
states  beginning  with  that  of  Indiana  in  1816,  and  points 
out  the  differences  in  the  language  used.  It  is  said 
that  prior  to  the  grant  to  California  in  1853  the  words 
of  the'  congressional  acts  were  ** shall  be  granted."  In 
the  California,  Nevada,  and  Nebraska  acts  the  words 
were  "shall  be  and  are  hereby  granted."  The  words  in 
our  Enabling   Act   are   **are   hereby   granted."     The 


JANUARY  TERM,  1918. 


Dallas  et  al.  y.  Swigart  et  al.  24  N.  M.  1. 


Washington  court  held-  that  the  grant  to  that  state  was 
a  grant  in  praesenti,  and  passed  title  to  the  state  for  the 
school  sections,  subject  only  to  identification  by  sur- 
vey, whereupon  the  title,  by  relation,  passed  as  of  the 
date  of  the  act.  The  court  cites  and  approves  the  reason- 
ing of  Balderston  v.  Brady,  17  Idaho,  567,  107  Pac.  493, 
which  construed  the  Enabling  Act  of  Idaho  to  the  effect 
that  the  grant  was  a  present  one  and  passed  title  to  the 
state  as  of  the  date  of  the  act.  In  United  States  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  570,  13  Sup.  Ct.  152,  36 
L.  Ed.  1091,  a  contest  arose  between  the  government  and 
the  Southern  Pacific  Railroad  Company  as  to  whether 
certain  lands  were  included  within  its  land  grant.  There 
had  been  in  1886  a  grant  of  land  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  and  the  language  used  in  the 
grant  is  ''that  there  be,  and  hereby  is,  granted.*'  In 
1871  a  grant  in  the  same  terms  was  made  to  the  Southern 
Pacific  Railroad  Company.  The  lands  in  question  were 
within  the  grant  or  place  limits  of  both  the  Atlantic  & 
Pacific  Railroad  Company  and  the  Southern  Pacific 
Railroad  Company  at  the  place  where  these  lines  crossed. 
The  grant  to  the  Atlantic  &  Pacific  Company  was  after- 
wards forfeited,  but  at  the  time  the  grant  was  made  to 
the  Southern  Pacific  Company  it  was  in  full  force.  The 
question  was  whether  the  Southern  Pacific  Company 
took  title  under  its  grant  as  against  the  Atlantic  &  Pa- 
cific Company,  or  whether  title  had  passed  from  the 
government  to  the  Atlantic  &  Pacific  Company,  so  that 
the  Southern  Pacific  grant  did  not  attach  to  the  same. 
The  court  held  in  an  opinion  by  Mr.  Justice  Brewer  that 
title  to  the  lands  at  the  date  of  the  grant  to  the  South- 
em  Pacific  Company  was  in  the  Atlantic  &  Pacific  Com- 
pany, and  that  therefore  fhe  Southern  Pacific  Company 
took  nothing  under  its  grant.  The  court  cites  and  quotes 
from  St.  Paul  &  Pacific  R.  Co.  v.  Northern  Pacific  R. 
Co.,  139  U.  S.  i,  11  Sup.  Ct.  389,  35  L.  Ed.  77,  to  the 
effect  that  such  words  as  were  employed  in  these  two 
granting  acts  import  a  transfer  of  present  title,  and  not 
a  promise  to  transfer  one  in  the  future.    The  court  also 
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cites  and  quotes  from  Missouri,  K.  &  T.  B.  Co.  v.  E^an- 
sas  Pacific  R.  Co.,  97  U.  S.  491,  24  L.  Ed.  1095,  to  the 
effect  that  it  is  always  to  be  borne  in  mind  in  constru- 
ing a  congressional  grant  that  the  act  by  which  it  is 
made  is  a  law  as  well  as  a  conveyance,  and  that  such 
effect  must  be  given  to  it  as  will  carry  out  the  intent  of 
Congress,  and  that  the  rules  of  the  common  law  must 
yield  to  the  legislative  will.  In  Deseret  Salt  Co.  v.  Tar- 
pey,  142  U.  S.  241,  12  Sup.  Ct.  158,  135  L.  Ed.  999,  the 
nature  of  the  grant  to  the  Union  Pacific  Railroad  Com- 
pany was  discussed.    The  court  said: 

"Those  terms  import  the  transfer  of  a  present  title,  not 
one  to  be  made  in  the  future.  They  are  that  'there  be, 
and  is  hereby,  granted'  to  the  company  every  alternate 
section  of  the  lands.  No  partial  or  limited  interest  is  desig- 
nated, but  the  lands  themselves  are  granted,  as  they  are 
described  by  the  sections  mentioned.  Whatever  interest  the 
United  States  possessed  in  the  lands  was  covered  by  those 
terms,  unless  they  were  qualified  by  subsequent  provisions, 
a  position  to  be  presently  considered. 

"In  a  great  number  of  cases  grants  containing  similar 
terms  have  been  before  this  court  for  consideration.  They 
have  always  received  the  same  construction,  that,  unless 
the  terms  are  restricted  by  other  clauses,  they  import  a 
grant  in  praesenti,  carrying  at  once  the  interest  of  the 
grantor  in  the  lands  described." 

In  Leavenworth  L.  &  G.  Co.  v.  Uilited  States,  92  U.  S. 
733,  23  L.  Ed.  634,  the  court  said : 

"  'There  be,  and  is  hereby,  granted*  are  words  of  ab- 
solute donation  and  import  a  grant  in  praesenti.  This  court 
has  held  that  they  can  have  no  other  meaning;  and  the 
Land  Department,  on  this  interpretation  of  them,  has  uni- 
formly administered  every  previous  similar  grant.  •  ♦  ♦ 
They  vest  a  present  title  in  the  state  of  Kansas,  though  a 
survey  of  the  lands  and  a  location  of  the  road  are  necessary 
to  give  precision  to  it,  and  attach  it  to  any  particular  tract. 
The  grant  then  becomes  certain  and  by  relation  has  the 
same  effect  upon  the  selected  parcels  as  if  it  had  specifically 
described  them." 

Many  other  cases  in  the  Supreme  Court  of  the  United 
States  are  to  the  same  effect,  and  this  may  be  said  to  be 
the  uniform  holding  of  that  court. 
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A  very  late  case  in  the  Supreme  Court  of  the  United 
States  discusses  the  nature  of  grants  of  this  kind.  Wis- 
consin V.  Lane,  245  U.  S.  427,  38  Sup.  Ct.  135,  62  L. 
Ed.  — .  In  that  case  the  state  of  Wisconsin  claimed 
title  under  a  school  land  grant,  and  sought  to  enjoin  the 
Secretary  of  the  Interior,  and  through  him  the  Indian 
occupants  from  cutting  timber  or  committing  waste 
thereon.  The  grant  to  Wisconsin  contained  the  pro- 
vision: 

g  "That  section  16,  in  every  township  of  the  puhlic  lands  in 
said  state,  and  where  such  section  has  been  sold  or  other- 
wise disposed  of,  other  lands  equivalent  thereto,  and  as  con- 
tiguous as  may  be,  shall  be  granted  to  said  state  for  the 
use  of  schooi'i." 

# 

The  court  in  discussing  the  nature  of  the  grant  to 

Wisconsin  said : 

"It  is  evident  from  a  consideration  of  the  terms  of  En- 
abling Act,  §  7,  that  Congress  did  not  make  an  uncondi- 
tional grant  in  praesenti  to  the  state  of  the  school  sections; 
the  terms  pf  the  grant  are  that  the  section  'shall  be'  granted. 
Moreover,  the  grant  contemplated  that  Congress  might 
make  other  disposition  of  the  land.  The  state  of  Wiscon- 
sin's right  to  the  land  in  controversy  vas  to  be  subordinate 
to  such  disposition,  in  which  event  the  state  should  seek 
Indemnity  in  other  lands  for  the  loss  of  school'  sections." 

The  court  follows  United  States  v.  Morrison,  240  U. 
S.  192,  36  Sup.  Ct.  326,  60  L.  Ed.  599,  which  deals  with 
a  similar  grant  of  lands  for  school  purposes  to  the  state 
of  Oregon,  and  in  which  it  is  said : 

"The  designation  of  these  sections  was  a  convenient 
method  of  devoting  a  fixed  proportion  of  public  lands  to 
school  uses,  but  Congress,  in  making  its  compacts  with  the 
states,  did  not  undertake  to  warrant  that  the  designated 
sections  would  exist  in  every  township,  or  that,  if  existing, 
the  state  should -at  all  events  take  title  to  the  particular 
lands  found  to  be  therein.  Congress  did  undertake,  how- 
ever, that  these  sections  should  be  granted  unless  they,  had 
been  sold  or  otherwise  disposed  of;  that  is,  that  on  the 
survey,  defining  the  sections,  the  title  to  the  lands  should 
pass  to  the  state,  provided  sale  or  other  disposition  had  not 
previously  been  made,  and,  if  it  had  been  made,  that  the 
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state  should  be  entitled  to  select  equivalent  land  for  the 
described  purpose." 

The  Oregon  act  contained  the  words  **  shall  be  grant- 
ed*' the  same  as  the  Wisconsin  act. 

In  view  of  these  principles,  an  examination  of  the  En- 
abling Act  convinces  us  that  it  was  the  intention  of  Con- 
gress in  enacting  the  same  to  make  a  present  grant  of 
the  school  sections  mentioned  in  the  act.  Provision  is 
made  for  the  speedy  survey  of  all  lands  in  the  state 
upon  the  application  of  the  state  to  satisfy  the  various 
land  grants  contained  in  the  act.  The  provision  is  made  • 
that  as  soon  as  the  lands  are  surveyed  in  the  field  they 
shall  be  withdrawn  from  entry  under  the  public  land 
law,  and  the  further  provisions  of  Act  Aug.  18,  1894, 
28  Stat.  394,  above  set  out,  provide  for  such  survey. 
The  conclusion  is  inevitable  that  the  Enabling  Act,  con- 
strued as  a  statute,  as  it  must  be  in  this  regard,  evinces 
an  intention  on  the  part  of  Congress  to  pass  an  immedi- 
ate title  to  the  state  to  the  school  sectiwis,  subject  only 
to  identification  by  survey. 

It  follows  that  when  the  school  sections  in  question 
were  surveyed  in  the  field  all  obstacles  to  the  rights  of  the 
state  in  and  to  the  same  were  removed,  and  no  third 
persons  could  acquire  any  interest  in  the  same.  The 
only  question  was  between  the  state  and  the  government 
of  the  United  States,  and  the  only  question  in  that  re- 
gard  was  whether  or  not  they  were  mineral  or  nonmin- 
eral  in  character.  Counsel  for  appellants  rely  upon 
Middleton  v.  Low,  30  Cal.  596,  604,  and  United  States 
v.  Montana  L.  &  M.  Co.,  196  U.  S.  573,  25  Sup.  Ct.  367, 
49  L.  Ed.  604.  The  reasoning  of  the  California  court 
does  not  command  itself  to  this  court.  So  far  as  we  are 
advised,  it  stands  alone  in  holding  that  such  a  grant  as 
the  one  in  question  does  not  pass  a  present  title.  In 
the  case  of  United  States  v.  Montana,  etc.,  Co.,  supra, 
the  question  was  whether  the  United  States  might  re- 
cover from  a  vendee  of  the  Northern  Pacific  Railway 
company  for  timber  cut  upon  lands  within  the  grant 
limits  to  that  railroad  and  prior  to  a  survey  of  the 
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lands.  The  court  held  that,  in  view  of  the  fact  that  the 
railroad  must  pay  the  cost  of  surveying,  and  no  convey- 
ance should  be  made  of  the  land  until  such  cost  should 
be  paid,  the  title  did  not  pass  under  that  grant  until 
such  lands  had  been  surveyed. 

Even  assuming  that  the  full  and  complete  legal  title 
to  school  sections  did  not  pass  to  the  state  until  approval 
of  the  surveys  made  in  the  field,  it  nevertheless  remains 
clear  from  the  provisions  of  the  Enabling  Act  that  it 
was  the  intention  of  Congress  to  pass  to  the  state  a  pres- 
ent right  as  against  every  one  else  to  those  school  sec- 
tions as  soon  as  it  should  apply  for  a  survey  thereof  and 
as  soon  as  the  same  were  surveyed  in  the  field.  This 
being  so,  the  state,  even  if  it  did  not  have  at  the  time 
a  complete  legal  title  in  the  sense  that  the  subject-matter 
of  the  grant  was  fully  identified,  had  such  an  interest 
in  the  school  sections  as  entitled  it  to  possession  of  the 
same,  and  to  protect  them  against  trespass  or  to  put 
private  citizens  in  possession  of  the  same  under  a  lease 
for  such  purposes  as  the  lands  were  suitable  to  subserve. 

The  judgment  of  the  lower  court  will  therefore  be  af- 
firnied ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Kobeets,  J.,  concur. 


[No.  2148,  April  3,  1918.]  • 
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SYLLABUS  BY  THE  COURT  ' 

1.  The  good  character  of  the  deceased  Is  not  a  subject 
of  proof  in  a  prosecution  against  another  for  killing  him, 
where  his  character  had  not  been,  attacked  by  the  defense. 

P.  13 

2.  It  is  not  error  to  refuse  a  continuance  on  the  ground  of 
surprise  at  the  Introduction  of  eridence,  when  the  defendant 
should,  from  the  nature  of  the  case,  naturally  expect  or  antici- 
pate the  evidence,  or  when  by  law  he  Is  chargeable  with  knowl- 
edge that  such  evidence  would  be  properly  competent.      P.  15 

Appeal  from  District  Court,  Union  County;  Leib, 
Judge. 
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Grover  C.  Johnson  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.     Affirmed. 

Chas.  a.  Spiess,  of  E.  Las  Vegas,  and  Hugh  B.  Wood- 
ward, of  Clayton,  for  appellant. 

Admission  of  testimony  tending  to  prove  character 
of  deceased  by  proof  of  his  reputation  for  morality  and 
decency,  was  erroneous. 

3  Bishop's  New  Crim.  Pro.  1598;  Wharton's  Crim. 
Ev.  251 ;  Moore  v.  State,  79  S.  W.  565 ;  Martin  v.  State, 
70  S.  W.  973 ;  Everette  v.  State,  18  S.  W.  674 ;  Melton 
v.  State,  83  S.  W.  822  j  Graves  v.  State,  14  Tex.  App. 
113;  McCandless  v.  State,  57  S.  W.  672;  Kennedy  v. 
State,  37  So.  90;  Gregory  v.  State,  94  S.  W.  1038; 
Jameson  v.  State,  60  So.  944 ;  Parker  v.  Comm.  28  S.  W. 
500. 

Defendant  was  surprised  by  adpiission  of  certain  evi- 
dence hence  motion  for  continuance  should  have  been 
granted. 

Bishop's  N.  Crim.  Pro.  Vol.  2,  789;  Young  v.  U.  S., 
unreported ;  Monday  v.  State,  32  Ga.  672. 

C.  A.  Hatch,  Assistant  Attorney  General  for  the 
State. 

As  reputation  of  deceased  was  attacked,  State  was 
authorized  to  prove  that  reputation  on  rebuttal. 

3  Bish.  New  Crim.  Pro.  1600;  Bryant  v.  State,  129 
S.  W.  295;  State  v.  Woodward,  90  S.  W.  90;  State  v. 
Boss,  178  S.  W.  475;  State  v.  Dixon,  190  S.  W.  290; 
State  V.  Corrigan,  171  S.  W.  51 ;  Berry  v.  State,  163 
S.  W.  964 ;  Cannon  v.  State,  128  S.  W.  141 ;  Graves  v. 
State,  14  Tex.  A.  113 ;  State  v.  Triskett,  118  Pac.  1047. 

Continuance  was  properly  refused.  Defendant  should 
have  expected  or  anticipated  such  evidence. 

9  Cyc.  189,  190 ;  State  v.  Star,  unreported. 
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STATEMENT  OP  PACTS. 

The  appellant,  Grover  C.  Johnson,  was  indicted 
charged  with  the  murder  of  one  Noble  A.  Hypes,  the 
trial  resulting  in  a  conviction  of  murder  in  the  second 
degree. 

It  appears  from  the  record  that  the  deceased  on  the 
21st  day  of  Juiy,  1916,  went  to  the  home  of  the  defend- 
ant during  his  absence  and  at  a  late  hour  in  the  even- 
ing. As  to  what  took  place  on  the  occasion  in  question 
is  not  clear  from  the  record,  though  the  wife  of  the  de- 
fendant testified  that  the  deceased  insulted  her.  Upon 
her  husband's  return  to  the  house,  on  being  informed  of 
the  alleged  remarks  of  the  deceased,  he  set  out  in  search 
of  Mr.  Hypes,  and  upon  finding  him  assaulted  him  in 
an  aggressive  manner.  As  a  result  of  this  assault,  the 
deceased  died  the  following  day.  The  court  sentenced 
the  defendant  to  a  term  of  from  12  to  15  years  in  the 
penitentiary,  from  which  judgment  this  appeal  is  prayed. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above.) 
[1]  The  first  and  only  important  question  raised  is  that 
the  court  committed  error  in  permitting  the  state  to 
prove  the  general  reputation  of  the  deceased  for  moralr- 
ty  and  decency.  The  state  was  permitted  to  introduce 
a  number  of  witnesses  in  rebuttal  who  testified  to  the 
good  reputation  of  the  deceased  in  this  respect.  Objec- 
tion was  interposed  to  the  introduction  of  this  evidence 
upon  the  ground  that  it  was  not  proper  rebuttal.  The 
gist  of  the  theory  advanced  by  the  defendant  was  that 
the  deceased  had  insulted  his  wife,  as  a  result  of  which 
he  had  cftmmitted  the  assault  in  question.  The  theory 
of  the  state  was  that  the  deceased  did  not  make  the  in- 
sulting remarks  and  was  not  the  kind  of  a  man  to  make 
such  remarks.  The  record  discloses  that  the  wife  of  the 
defendant  gave  testimony  tending  to  bring  into  question 
the  reputation  of  the  deceased  when  she  testified  con- 
"^  cerning  the  conversation  which  she  had  overheard  be- 
tween her  sister  and  a  Mrs.  Lambert  to  the  effect  that 
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the  deceased  had  on  a  former  occasion  run  Mrs.  Lambert 
away  from  her  home.    Counsel  agree  th*at : 

"The  good  character  of  the  deceased  la  not  a  subject  of 
proof  in  a  prosecution  against  another  for  killing  him, 
where  his  character  had  not  been  attacked  by  the  defense. 


» 


The  rule  is  thus  stated  in  Wharton  onj Homicide  (3d 
Ed.)  §  269.  See,  also,  3  Bishop's  New  Criminal  Pro- 
cedure, §  612. 

The  appellant  contends  that  the  testimony  of  Mrs. 
Johnson  is  but  incidental  comment  of  the  witness  relat- 
ing to  the  conversation  overheard  by  her  as  to  the  con- 
duct of  the  deceased  on  a  particular  occasi6n.  We  can- 
not agree,  however,  with  appellant  in  his  contention  in 
this  respect.  The  testimony  of  the  witness  would  appar- 
ently tend  to  prove  that  the  deceased  was  in  the  habit 
of  running  women  away  from  their  homes  or  making 
improper  proposals  to  them,  and  was  clearly  an  attack 
upon  the  character  of  the  deceased.  This  attack  made 
it  necessary  for  the  state  to  show  the  reputation  of  the 
deceased  in  the  community  in  which  he  lived.  We 
cannot  conceive  of  a  rule  of  evidence  which  would  pre- 
(^xxde  its  doing  so.  In  the  case  of  Bryant  v.  State,  95 
Ark.  239,  129  S.  W.  295,  a  similar  question  arose;  the 
court  saying: 

**In  this  case  the  evidence  adduced  by  the  defendant  on 
cross-examination  tended  to  prove  that  the  deceased'  was 
aggressive,  quick  to  take  offense,  and  resent  it  with  force 
unnecessarily.  The  evidence  adduced  by  the  state  was  ad- 
missible to  remove  such  impression." 

In  State  v.  Woodward,  191  Mo.  617,  90  S.  W.  90,  the 
court  said : 

"The  record  in  this  cause  discloses  that  the  defendant, 
upon  cross-examination  of  witness  Charles  Johnson,  for 
the  state,  did  undertake  to  elicit  testimony  which  reflected 
upon  the  good  reputation  of  the  deceased.  Defendant  haV' 
lug  opened  up  the  subject  of  the  good  reputation  of  the  de- 
ceased, it  was  not  error  to  permit  the  state  to  rebut  any 
testimony  offered  by  the  defendant  u];>on  that  subject." 
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Numerous  cases  might  be  cited  to  the  same  effect ;  but 
we  deem  it  unnecessary  to  refer  to  them  in  this  opin- 
ion, as  the  rule  is  well  settled  that,  where  the  reputation 
of  the  deceased  in  a  case  of  this  character  has  once  been 
put  in  issue  by  the  defendant,  the  state  may  offer  testi- 
mony in  rebuttal  upon  that  subject,  and  the  examination 
of  this  record,  we  believe,  dearly  discloses  i;hat  the  repu- 
tation of  the  deceased  was  put  in  issue  by  the  defendant. 

[2]  Appellant  next  contends  that,  when  the  state  in- 
troduced evidence  showing  the  reputation  of  the  de- 
ceased, they  should  have  been  permitted  an  adjournment 
in  order  to  find  time  to  secure  testimony  to  refute  the 
evidence  on  the  subject  of  the  reputation  offered  by  the 
state,  and  they  contend  that,  because  the  court  refused 
their  request  for  an  adjournment,  it  committed  error. 
This  contention  is  sufl&ciently  answered  by  the  following 
announcement  of  the  law  as  appears  in  9  Cyc.  p.  190 : 

"•  •  *  It  Is  not  error  to  refuse  a  continuance  on  the 
ground  of  surprise  at  the  introduction  of  evidence,  when  the 
defendant  should,  from  the  nature  of  the  case,  naturally 
expect  or  anticipate  the  evidence,  or  when  by  law  he  is 
chargeable  with  knowledge  that  such  evidence  would  be 
properly  competent." 

Appellant  further  complains  that  the  court  commit- 
ted error  in  admitting,  in  evidence  the  clothing  worn 
by  the  deceased  at  the  time  of  his  injury  which  resulted 
in  his  death.  This  objection  is  sufficiently  disposed  of 
by  reference  to  the  record  which  discloses  that  the  de- 
fendant did  not  object  to  the  introduction  of  the  cloth- 
ing in  evidence  at  the  time  that  it  was  offered  in  evi- 
dence. After  the  introduction  of  the  clothing  in  evidence 
in  connection  with  the  examination  of  a  witness  at  a 
later  time,  an  objection  on  the  ground  that  the  evidence 
was  prejudicial  was  made;  but  this  objection^was  not 
pressed,  and  no  motion  was  interposed  to  take  the  evi- 
dence from  the  jury.  We  therefore  conclude  that  the 
objection  was  not  timely. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  afSrmed,  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 
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[No.  2124,  April  3,  1918.] 
STATE  V.  BALLES. 

4 

SYLLABUS  BY  THE  COURT. 

1.  The  word  "district/'  as  used  in  section  14,  art  2,  state 
Constitution,  is  descriptive  of  the  territory  which  in  legal 
contemplation  comprises  the  vlsne  over  which  the  jurisdiction 
of  the  court  for  the  purpose  of  prosecutions  for  crimes  and 
misdemeanors  extends.  P.  17 

2.  Where  the  venue  in  a  criminal  case  is  changed  at  the 
instance  of  the  accused,  he  will  not  be  heard  to  question  its 
regularity,  after  selecting  for  himself  the  place  of  trial. 

P.  20 

3.  Alleged  remarks  of  the  trial  court  supposed  to  have' 
been  made  to  the  jury  in  another  case  will  not  be  considered 
when  the  same  has  not  been  authenticated  by  having  been 
made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise. 

P.  22 

4.  Where  there  is  substantial  evidence  to  support  the 
vedict  of  a  Jury,  the  same  will  not  be  disturbed  on  appeal. 

P.  22 

Appeal  from  District  Court,  Bernalillo  County;  Bay- 
nolds,  Judge. 

Domingo  Balles  was  convicted  of  burglary,  and  he  ap- 
peals.   Affirmed. 

0.  A.  Larrazolo,  of  Las  Vegas,  for  appellant. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  the 
State. 

OPINION  OP  THE  COURT. 

PARl!^R,  J.  The  appellant,  Domingo  Balles,  was 
indicted  for  burglary  in  the  district  court  for  the  county 
of  Valencia.  He  was  found  guilty  of  that  crime  in  the 
district  court  for  the  county  of  Bernalillo,  and  has  per- 
fected this  appeal. 

The  evidence  on  the  part  of  the  state  tended  to  disclose 
that  the  appellant  and  two  companions  went  to  the  home 
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of  Bomalo  Romero  in  the  early  evening  and  brutally 
assaulted  him.  They  tied  him  hand  and  foot,  placed  a 
rope  around  his  neck,  choked  him,  stuck  him  with  a  dag- 
ger, threatened  his  life  by  hanging  him,  and  committed 
other  brutal  and  cruel  acts  upon  him  and  his  wife,  for 
the  purpose  of  obtaining  possession  of  a  considerable 
sum  of  money  which  Romero  was  supposed  to  have  con- 
cealed in  his  home.  These  facts  were  not  disputed;  the 
appellant's  defense  consisting  of  an  alibi. 

[1]  The  appellant  in  the  district  court  for  Valencia 
county  filed  a  motion  for  a  change  of  venue.  The  motion 
was  supported  by  affidavits.  Before  the  same  came  on 
to  be  heard,  the  district  attorney  for  the  Seventh  judicial 
district,  Valencia  county  being  one  of  the  counties  with- 
in that  district,  and  counsel  for  the  appellant  entered 
into  a  written  stipulation,  by  the  terms  of  which  it  was 
agreed  that  this  cause  be  tried  in  the  district  court  of 
the  Second  judicial  district,  sitting  in  and  for  the  coun- 
ty of  Bernalillo,  the  stipulation  reciting,  among  other 
things,  the  following : 


"  ♦  ♦  •  It  being  agreed  between  said  respective 
counsel  that  It  would  be  inconvenient  and  inexpedient  to 
send  said  causes  to  either  of  the  two  remaining  counties  of 
the  Seventh  Judicial'  district,  they  have  therefore  agreed 
that,  if  the  Judge  shall  consent,  which  they  respectfully 
request  him  to  do,  the  venue  in  all  of  said  causes  may  be 
changed  to  the  county  of  Bernalillo  on  the  filing  of  this 
agreement  and  the  consent  of  the  Judge.' 


f» 


Thereupon  the  venue  of  this  cause  was  changed  from 
Valencia  county,  in  the  Seventh  judicial  district,  to 
Bernalillo  county,  in  the  Second  judicial  district.  Trial 
was  had  in  the  latter  county,  without  any  objection 
whatever  on  the  part  of  the  appellant  as  to  the  right 
of  that  court  to  hear  and  determine  the  case  until  after  • 
verdict  was  returned  finding  appellant  guilty.  A  motion 
in  arrest  of  judgment  was  then  made,  wherein  it  was 
contended  that  the  court  trying  the  case  was  without 
jurisdiction,  and  that  is  the  first  question  presented  here. 
The  appellant  contends  that  the  territorial  jurisdiction 
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of  the  several  district  courts  of  the  state  is  defined  by 
the  constitution,  and  that  section  14  of  article  2  of  the 
state  Constitution  confers  on  accused  persons  the  abso- 
lute right  to  a  trial  in  the  jurisdiction  wherein  the  crime 
ift  alleged  to  have  occurred.  It  is  also  argued  by  appel- 
lant's  counsel  that  the  fact  that  appellant  consented  to 
be  tried  in  a  court  in  another  district  is  immaterial,  be- 
cause jurisdiction  cannot  be  conferred  by  consent.  Ref- 
erence is  also  made  to  sections  5570  and  5575,  Code  1915, 
the  first  providing,  in  effect,  that  all  criminal  offenses  shall 
be  tried  in  the  county  in  which  they  were  committed,  the 
second  providing  that,  where  change  of  venue  is  granted 
upon  grounds  other  than  those  relating  to  the  judge,  the 
case  shall  be  removed  to  some  other  county  free  from  ex- 
ception within  the  same  judicial  district. 

While  there  is  some  conflict  of  authority  as  to  the 
doctrines  we  shall  announce  under  this  first  proposition, 
an  examination  of  the  cases  convinces  the  court  that  the 
word  ** district"  in  section  14  of  article  2  of  the  state 
constitution  does  not  mean  ** judicial  district,*'  but  simp- 
ly means  territory  over  which  a  court  may  have  juris- 
diction ;  that  the  right  of  a  jury  trial,  as  granted  there- 
in, constitutes  a  right  or  privilege  which,  in  so  far  as 
the  place  of  trial  is  concerned,  may  be  waived  by  an 
accused  person  in  a  number  of  ways,  and  that,  when  he 
goes  to  trial  in  another  judicial  district,  without  objec- 
tion on  his  part,  he  has  waived  the  privilege,  and  cannot 
be  heard  to  say  that  the  court  trying  him  was  without 
jurisdicticm.  Thus  in  State  v.  Miller,  15  Minn.  344 
(Gil.  277) ,  the  place  of  trial  was  changed  from  one  coun- 
ty in  one  district  to  a  county  in  a  different  district  at 
the  request  of  the  state.  The  constitutional  provision 
involved  was  the  same  as  ours;  the  word  district  being 
•  used.  The  court  followed  State  v.  Qut,  13  Minn.  343 
(Gil.  315),  holding  that  the  Constitution  was  not  vio- 
lated by  trial  in  another  district;  ** district"  being  held 
to  mean  ''trial  district."  The  most  satisfactory  case 
on  the  subject  is  that  of  Weyrich  v.  People,  89  111.  90. 
The  court  said : 
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"It  l8  argued  on  behalf  of  plaintiff  In  error  that  the  venue 
should  have  been  changed  either  to  Peoria,  Marehall,  Stark, 
or  Putnam  counties,  which  are  In  the  same  judicial  circuit 
with  Tazewell,  and  that  changing  to  Logan  county,  which 
is  in  a  different  Judicial  circuit,  was  In  violation  of  section 
9,  art.  2,  of  the  Constitution,  which  provides  that  'In  all 
criminal  prosecutions  the  accused  shall  have  the  right 'to 
*  *  *  a  speedy  public  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense  is  alleged  to  have 
been  committed.'  The  objection  is,  in  our  opinion,  based 
upon  a  misapprehension  of  the  meaning  of  the  word  'dis- 
trict' as  here  used.  The  plain  object  of  this  clause  of  the 
Constitution  is  to  secure  to  the  defendant  the  common-law 
right  of  trial  by  a  Jury  of  the  visne  or  neighborhood  where 
the  offense  is  alleged  to  have  been  committed',  and  to  pro- 
tect hln^gainst  prosecution  elsewhere.  *  *  *  A  party 
is  no  more  subject  to  be  indlTsted  and  tried  for  the  alleged 
eommlssion  of  an  offense  in  a  different  county  in  the  same 
circuit  than  in  a  county  in  a  different  circuit.  The  creation 
of  Judicial  circuits  has  not  the  slightest  reference  to  the 
enforcement  of  this  clause  of  the  Constitution,  but  is  solely 
for  convenience  in  providing  the  requisite  Judicial  force  to 
administer  the  law  throughout  the  state.  The  word  'dis- 
trict' is  convertible  with  that  of  'county,'  and  Is  descriptive 
of  the  territory  which,  in  legal  contemplation,  comprises  the 
vlsne  over  which  the  Jurisdiction  of  the  court  for  the  pur- 
pose of  prosecution  for  the  commission  of  crimes  and  mis- 
demeanors extends;  and,  although  there  may  be  many 
counties  or  districts  In  the  same  circuit,  the  court  in  each 
to  entirely  separate  and  disconnected  from  that  in  all  of 
the  others,  and  its  Jurisdiction,  within  the  meaning  of  the 
clause  under  consideration,  Is  limited  by  its  territorial 
boundaries." 

In  Olive  v.  State,  11  Neb.  1,  7  N.  W.  444,  the  court 
said : 


"In  its  ordinary  meaning  the  word  'district'  is  commonly 
and  properly  used  to  designate  any  one  of  the  various  divi- 
sions or  subdivisions  in  which  the  state  is  divided  for  poli- 
tical or  other  purposes,  and  may  refer  either  to  a  congres- 
sional, Judicial,  senatorial,  representative,  school,  or  road 
district,  depending  always  upon  the  connection  in  which  it 
is  us^d.  In  the  clause  quoted  very  clearly  it  refers  to  neither 
of  tnese,  and,  although  not  synonymous  with  the  word 
'county,'  yet,  by  its  connection  with  it,  the  intention  evi- 
dently was  that  they  should  be  taken  In  a  similar  sense,  and 
as  designating  the  precise  portion  of  territory  or  division  of 
the  state  over  which  a  court,  at  any  particular  sitting,  may 
exercise  power  in  criminal  matters.  And  such  division,  by 
wl^a^oever  name  it  may  be  Known  in  legislation,  is  coex- 
tensive with  and  practically  limited  by  this  constitutional 
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provisioii  to  that  from  which  a  Jury  •  *  •  may  legally 
be  drawn.  And  this  is  in  entire  accord  with  our  constitu- 
tional system  of  district  courts,  by  which  one  is  designed 
for  each  oiganized  county,  having  criminal  jurisdiction 
coextensive  therewith,  and  assisted  by  Jurors  drawn  in  the 
manner  now  provided  by  law  from  the  whole  body  of  the 
people  thereof." 

• 

To  the  same  eflfect  is  State  v.  Knapp,  40  Kan.  148,  19 
Pac.  728;  In  re  Nelson,  19  S.  D.  214,  102  N.  W.  885, 
887 ;  State  v.  Stewart,  60  Wis.  587,  19  N.  W.  429,  50  Am. 
Rep.  388,  394. 

We  agree  with  those  courts  holding  that  the  word 
** district''  cannot  be  considered  as  superfluous,  ahd  that, 
being  used  in  conjunction  with  the  word  *' county,"  it 
means  trial  district.  In  this  state  trial  districts  of  our 
district  courts  embrace  the  territory  within  a  county 
only,  and  until  a  different  division  is  made  the  clause  in 
question  only  means  that  the  accused  shall  be  tried  by 
a  jury  of  the  county  wherein  the  offense  is  alleged  to 
have  been  committed,  and  does  not  mean  that  an  accused 
has  any  particular  right  to  a  trial  by  a  jury  from  the 
judicial  district  wherein  the  crime  was  committed.  Con- 
sequently the  appellant  was  not  vested  with  any  right 
other  than  that  of  being  tried  by  a  jury  from  the  county 
wherein  the  offense  was  alleged  to  have  been  committed, 
and,  a  fair  and  impartial  jury  not  being  procurable 
tiiere,  so  far  as  the  Constitution  is  concerned,  he  might 
be  tried  in  some  other  county  free  from  exception. 

[2]  This  would  dispose  of  appellant's  contention 
were  it  not  for  the  fact  that  section  5575,  Code  1915, 
provides  that,  where  change  of  venue  is  granted  upon 
grounds  other  than  those  relating  to  the  judge,  the 
cause  shall  be  removed  to  some  county  free  from  excep- 
tion within  the  same  judicial  district;  whenever  the 
chaiige  is  granted  upon  any  ground  relating  to  the  judge, 
the  case  shall  be  removed  to  the  next  nearest  district  or 
some  county  thereof.  The  record  in  the  case  at  bar  in- 
dicates that  the  change  of  venue  was  granted  upon  the 
grounds  that  a  fair  trial  could  not  be  had  on  account, 
of  the  prejudice  of  the  inhabitants  of  the  county  and  for 
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the  convenience  of  all  concerned.  Because  the  change 
was  not  made  on  account  of  any  disqualification  of  the 
judge  of  the  Seventh  judicial  district,  the  cause  should 
have  been  removed  under  the  statute  to  some  county  in 
that  district,  rather  than  to  a  county  in  a  different  dis- 
trict. But  appellant  is  la  no  position  to  urge  that  mat- 
ter with  success  here ;  he  having  prevailed  upon  the  trial 
court  to  take  the  action,  and  having  made  no  objection 
thereto  until  after  verdict.  In  Lightfoot  v.  Common- 
wealth, 80  Ky.  516,  it  was  held  that  after  a  party  ac- 
cused of  crime  had  selected  his  place  of  trial  he  could 
not  be  heard  to  complain,  even  though  the  place  of  trial 
was  in  a  county  not  specified  by  statute.    The  court  said : 

"By  the  statute  the  change  of  venue  shall  be  to  some 
adjacent  county,  if  objections  are  not  taken  and  sustained 
to  all  the  adjoining  counties;  and,  if  so,  the  change  to  be 
made  to  the  nearest  county  to  which  there  is  no  valid  ob- 
jection. While  the  defense  might  object  to  the  removal  of 
the  cause  In  any  other  manner  than  that  provided  by  the 
statute,  we  perceive  no  objection  to  the  jurisdiction  of  the 
court  to  try  the  case  in  a  county  selected  by  the  defense, 
and  to  which  the  attorney  for  the  commonwealth  consents. 
This  class  of  cases  is  embraced  within  the  jurisdiction  of 
the  circuit  court.  The  judge  of  the  district,  upon  hearing 
the  objections  pro  and  con,  •  •  *  can  determine,  from 
all  the  proof  befoie  him.  to  which  of  the  adjacent  counties 
the  case  is  to  be  sent,  and  whether  the  objections  to  these 
counties,  if  made,  are  sufficient  to  send  it  to  some  other 
adjacent  county,  and  surely,  when  the  accused  desires  to  be 
tried  in  a  particular  county  in  the  district,  and  no  objection 
is  made  by  the  attorney  for  the  state,  there  can  be  no  ques- 
tion made  as  to  the  jurisdiction.  The  affidavits  showing 
the  necessity  for  a  change  of  venue  are  not  jurisdictional 
facts,  and  where  a  change  of  venue  is  granted,  and  the  ac- 
cused submits  himself  to  the  jurisdiction  of  the  court  to 
which  It  is  sent,  that  is,  goes  into  a  trial  without  any  ob- 
jection, in  either  the  court  in  which  the  indictment  was 
found  or  the  court  to  which  the  venue  was  changed,  it  is  too 
late,  after  verdict,  to  raise  the  question  for  the  first  time. 
*  •  •  Consent  cannot  give  jurisdiction;  but  the  pur- 
pose of  the  statute  being  to  secure  an  impartial  trial,  and 
authorizing  a  removal  of  the  cause  by  the  accused  from  the 
vicinage,  the  spirit,  if  not  the  letter,  of  the  statute  will  sus- 
tain a  verdict  of  guiHy  or  of  an  acquittal,  where  the  accused 
selects  the  county  in  which  he  is  to  be  tried,  although  It 
may  not  be  in  a  county  adjacent  to  that  in  which  the  offense 
was  committed." 
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In  Territory  v.  Taylor,  11  N.  M.  588,  596,  71  Pac.  489, 
491,  the  court  said : 

"It  comes  with  i>oor  grace  from  the  one  who  secured  the 
change  of  venue  to  now  assert  t'hat  the  court  to  which  the 
change  was  granted  at  his  request  had  no  power  to  try  the 
case.  The  district  courts  botli  of  Chavez  and  Eddy  counties 
are  courts  of  general  jurisdiction;  they  are  in  the  same 
judicial  district,  and  are  presided  over  by  the  same  judge; 
besides,  independent  of  the  statute  allowing  a  change  of 
venue,  it  is  the  rule  that  one  'who  has  applied  for  and  ob- 
tained a  change  of  venue  cannot  question  the  regularity  of 
the  proceedings.'     4  Enc.  P.  &  P.  489." 

To  the  same  general  effect  are  Oborn  v.  State,  143  Wis. 
249,  126  N.  W.  737,  741,  31  L.  E.  A,  (N.  S.)  966 ;  State  v. 
Pancoast,  5  N.  D.  516,  67  N.  W.  1052,  1054,  35  L.  R.  A. 
518  •  Hourigan  v.  Commonwealth,  94  Ky.  520,  23  S.  W. 
355.  A  case  to  the  contrary,  which  practically  stands 
alone  on  the  subject,  is  Taylor  v.  State  (Tex.)  197  S.  W. 
196. 

[3]  Attached  to  the  motion  for  a  new  trial  appears 
a  statement  supposed  to  have  been  made  by  the  district 
judge  to  the  jury  in  the  trial  of  the  case  of  State  v. 
John  0.  Peck,  and  appellant  contends  that  the  statement 
reproached  the  12  jurors  in  that  case  for  their  failure  to 
find  Peck  guilty  of  the  crime  for  which  he  was  then  be- 
ing tried,  and  that  such  statement  must  have  had  its 
effect  upon  the  minds  of  the  jury  in  this  case.  The 
statement  is  in  no  manner  authenticated  as  the  record 
in  this  case  J  it  is  simply  contained  in  appellant's  motion 
for  a  new  trial.  We  have  no  way  of  ascertaining  whether 
it  is  true  or  not.  It  should  have  been  settled  as  a  part 
of  the  bills  of  exceptions.  Nor  is  it  shown  that  any  of 
the  jurors  who  sat  in  the  ease  at  bar  were  in  the  court- 
room or  had  even  been  impaneled  when  the  remarks 
were  supposed  to  have  been  delivered  by  the  court,  or 
that  they  ever  had  any  knowledge  thereof.  Under  such 
circumstances  we  shall  not  further  consider 'the  assign- 
ment. 

[4]  The  last  assignment  constitutes  an  attack  upon 
the  suflBeiency  of  the  evidence.    There  is  an  abundance 
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of  substantial  evidence  to  support  the  verdict,  and  con- 
sequently the  same  will  not  be  disturbed  on  appeal. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2093,  AprU   3,   1918.] 

STATE  V.  HITE. 

SYLLABUS  BY  THE'  COURT. 
1.  Under  the  provisions  of  section  2180,  Code  1915,  the 
state,  when  a  witness  proves  adverse  in  the  opinion  of  the 
trial  court,  may  prove  that  the  witness  made  at  other  times  a 
statement  inconsistent  with  his  present  testimony,  providing- 
the  circumstances  of  the  supposed  statement  sufficient  to 
designate  the  particular  occasion  are  mentioned  to  the  witness, 
and  he  is  asked  whether  or  not  he  did  in  fact  make  such 
statement.  P.  26 


2.  The  mere  fact  that  a  witness  has  failed  to  testify 
expected  does  njot  warrant  impeaching  him  hy  proof  of  prior 
statements  in  conformity  to  what  he  was  expected  to  testify; 
but  proof  of  prior  contradictory  statements  of  a  party's  own 
witness  is  admissible  only  where  the  witness  has  given  af- 
firmative testimony  hostile  or  prejudicial  to  the  party  by  whom 
he  was  called;  and  in  such  case  the  proof  must  be  confined  to 
contradictions  of  the  testimony  of  the  witness  which  is  In- 
jurious to  the  party  seeking  to  impeach  him. 
'  P.  27 

Appeal  from  District  Court,  Chaves  County ;  McClure,. 
Judge. 

STATEMENT  OP  FACTS. 

T.  Lonnie  Hite  was  convicted  of  killing  a  calf  belong- 
ing to  another,  and  he  appeals.  Eeversed,  and  cause 
remanded  for  new  trial. 

The  appellant,  T.  Lonnie  Hite,  with  two  others,  waa 
tried  at  the  November  term,  1916,  of  the  district  court 
of  Chaves  county  on  an  information  charging  them  with 
killing  a  calf  belonging  to  the  C.  C.  Slaughter  Cattle 
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Company  on  July  4,  1916.  The  appellant  was  found 
guilty,  and  his  codefendants  were  acquitted. 

0.  0.  AsKREN  and  J.  C.  Gilbert,  both  of  Roewell,  for 
appellant. 

"A  party  cannot  impeach  a  witness  whom  he  has  volun- 
tarily called  or  made  his  own,  unless  the  witness  has  given 
affirmative  testimony  injurious  to  the  party's  case,  and  has 
not  merely  failed  to  testify  to  facts  which  the  party  sought 
to  prove  by  him." 

People  V.  Jacobs,  49  Cal.  384;  People  v.  DeWitt,  68 
Cal.  584,  10  Pac.  212 ;  People  v.  Mitchell,  94  Cal.  550, 
29  Pac.  1106;  Re  Kennedy,  104  Cal.  429,  38  Pac.  93; 
People  V.  Crespi,  115  Cal.  50,  46  Pac.  863;  People  v. 
Creeks,  141  Cal.  529,  75  Pac.  101 ;  Sylvester  v.  State,  46 
Fla.  166,  35  So.  142;  Brown  v.  State,  47  Fla.  16,  36  So. 
705;  Marugg  v.  Kells.  146  111.  App.  394;  Walkup  v. 
Com.,  14  Ky.  L.  Rep.  337,  20  S.  W.  221 ;  Pryor  v.  War- 
ford,  21  Ky.  L.  Rep.  1311,  54  S.  W.  838 ;  Feltner  v.  Com., 

23  Ky.  L.  Rep.  1110,  64  S.  W.  959 ;  Howe  v.  Skidmore, 

24  Ky.  L.  Rep.  2048,  72  S.  W.  792 ;  Threlkeld  v.  Bond, 
29  Ky.  L.  Rep.  177,  92  S.  W.  606 ;  State  v.  Stephens,  116 
La.  36,  40  So.  523;  Moore  vs.  Chicago,  St.  L.  &  N.  O. 
R.  Co.,  59  Miss.  243 ;  Chism  v.  State,  70  Miss.  742,  12 
So.  852 ;  Mutual  L.  Ins.  Co.  v.  Schmidt,  6  Ohio  Dec.  Re- 
print, 901,  aflfirmed  on  other  points  in  40  Ohio  St.  112^ 
Sturgis  V.  State,  2  Okla.  Crim.  Rep.  362,  102  Pac.  57 ; 
Cnlp-pper  v.  State,  4  Okla  Crim.  Rep.  103,  31  L.  R.  A. 
(N.  S.)  1166,  140  Am.  St.  Rep.  668,  111  Pac.  679. 

So,  also,  under  a  similar  statute  providing  that  '*the 
party  producing  a  witness  shall  not  be  allowed  to  im- 
pea(*h  his  credit  by  evidence  of  bad  character,  unless,** 
etc.,  **but  he  may,  in  all  cases,  contradict  him  by  other 
evidence,  and  by  showing  that  he  has  made  statements 
different  from  his  present  testimony," — ^a  party  cannot 
thus  iifipeach  his  own-  witness  by  evidence  of  contra- 
dictory statements,  unless  the  testimony  of  the  witness 
has  been  prejudicial  to  him,  since,  his  evidence  being 


JANUARY  TERM,  1918.  25 


State  ▼.  Hite,  24  N.  M.  23. 


harmless,  no  reason  exists  for  thus  impeaching  the  wit- 
ness. 

Hull  V.  State,  93  Ind.  128;  Conway  v.  State,  42  L. 
R.  A.  (N.  S.)  118  Ind.  482,  21  N.  E.  285  (obiter) ; 
Miller  v.  Cook,  124  Ind.  101,  24  N.  E.  577 ;  Rhodes  v. 
State,  128  Ind.  189,  25  Am.  St.  Rep.  429,  27  N.  E.  866 ; 
Blough  V.  Parry,  144  Ind.  463,  40  N.  E.  70,  rehearing 
denied  in  144  Ind.  482,  43  N.  E.  560 ;  Walker  v.  State, 
165  Ind.  H  74  N.  E.  614  (obiter) ;  Thomas  v.  State, 
14  Tex.  App.  70;  Bennett  v.  State,  24  Tex.  App.  73,  5 
Am.  St.  Rep.  875,  5  S.  W.  527 ;  Erwin  v.  State,  32  Tex. 
Crim.  Rep.  519,  24  S.  W.  904;  Shackelford  v.  State,  — 
Tex.  Crim.  Rep.  — ,  27  S.  W.  8 ;  Gibson  v.  State,  —  Tex. 
Crim.  Rep.  — ,  29  S.  W.  471 ;  Willif ord  v.  State,  36  Tex. 
Crim.  Rep.  414,  37  S.  W.  761 ;  Gill.  v.  State,  36  Tex.  Crim. 
Rep.  598,  38  S.  W.  190 ;  Bailey  v.  State,  37  Te;c.  Crim. 
Rep.  579,  40  S.  W.  281 ;  Ross  v.^State,  —  Tex.  Crim.  Rep. 
— ,  45  S.  W.  808  J  Pinley  v.  State,  —  Tex.  Crim.  Rep.  — , 
47  S.  W.  1015 ;  Gaines  v.  State,  —  Tex.  Crim.  Rep.  — , 
53  S.  W.  626 ;  Cooksey  v.  State,  —  Tex.  Crim.  Rep.  — , 
58  S.  W.  103 ;  Knight  v.  State,  —  Tex.  Crim.  Rep.  — , 
65  S.  W.  88 ;  Smith  v.  State,  45  Tex.  Crim.  Rep.  520. 

Milton  J.  Helmick,  Assistant  Attorney  General,  for 
the  State. 

Court  correctly  permitted  the  impeachment. 

Wigmore  on  Ev.,  Sec.  904 ;  Greenleaf  on  Ev.,  Sec.  444 ; 
State  V.  McDaniels,  65  Pac.  520 ;  Horn  v.  State,  75  Pac. 
705 ;  Gordon  v.  Comm.,  42  S.  E.  677 ;  McCue  v.  Comm., 
49  S.  E.  623;  Conway  v.  State,  21  N.  E.  285;  Williams 
V.  Dickenson,  9  So.  847;  Bryan  v.  State,  34  So.  243; 
Hurlbert  v.  Hurlbert,  22  Atl.  850 ;  Sec.  7178,  Code  1915 ; 
Hanson  v.  State,  25  So.  23 ;  Payne  v.  State,  60  Ala.  80 ; 
Billings  V.  State,  12  S.  W.  574 ;  Jones  v.  People,  2  Colo. 
35;  Lewsi  v.  State,  4  Kan.  296;  Smith  v.  Johnson,  47 
La.  An.  1225 ;  State  v.  McGowan,  93  Pac.  552. 
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OPINION  OF  THE  COURT. 

HANNA,  C.  J.  [1]  There  is  but  one  assignment  of 
error  which  we  find  it  necessary  to  consider,  which  is 
that  the  court  committed  error  in  permitting  the  state 
to  impeach  its  own  witness  Don  Sullivan.  Appellant  in 
this  connection  assigns  two  grounds  in  support  of  his 
contention:  First,  that  the  witness  had  not  given  affir- 
mative testimony  injurious  to  the  state;  and,  second, 
that  the  district  attorney  was  not  surprised  'by  the  un- 
willingness of  the  witness,  having  had  previous  notice 
that  the  witness  would  prove  adverse.  It  appears  from 
the  record  that  the  witness  Sullivan  had  on  two  occasions 
made  statements  concerning  the  alleged  crime  and  had 
subsequently  thereto  gone  before  the  grand  jury  as  a 
witness,  but  when  introduced  by  the  state  as  a  witness, 
he  developed  a  disposition  to  deny  all  knowledge  of  the 
material  facts  concerning  the  alleged  crime  and  to  most 
of  the  questions  addressed  to  him  contended  himself  with 
the  reply,  ^*I  don't  remember.''  A  careful  examination 
of  the  record  does  not  disclose  that  he  anywhere  gave 
testimony  favorable  to  the  appellant  or  his  codefend- 
ants.  How  far  ^  party  in  civil  litigation,  or  the  state  in 
criminal  prosecutions,  may  go  in  attacking  his  or  its  own 
witness  by  proving  prior  statements  of  the  witness  to 
show  contradiction  of  present  testimony,  is  a  matter 
which  has  given  rise  to  a  great  variety  of  opinion  on  the 
part  of  the  courts.  The  various  forms  of  the  different 
rules  adopted  by  the  courts  are  set  out  by  Mr.  Wigmore 
in  his  work  on  Evidence  at  section  904,  and  by  Green- 
leaf  in  section  444. 

In  approaching  a  consideration  of  this  matter  it  is 

first  to  be  observed  that  the  Legislature  of  New  Mexico 

by  an  act  of  February  5,  1880,  appearing  as  section 

2180,   Code   1915,  legislated  upon  this  subject  in   the 

,  following  language: 

"The  credit  of  a  witness  may  be  impeached  by  general 
evidence  of  bad  moral  character  not  restricted  to  his  repu- 
tation for  truth  and  veracity;  but  a  party  producing  a  wit- 
ness shall  not  be  allowed  to  impeach  his  credit  by  general 
evidence  of  bad  moral  character,  but  in  case  the  witness,  in 
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the  opinion  of  the  judge,  proves  advene,  such  party  may 
prove  that  the  witness  made  at  other  times  a  statement  in- 
oonslBtent  with  his  present  testimony;  but  before  such  last- 
mentioned'  proof  can  be  given  the  circumstances  of  the  sup- 
posed statement,  sufficient  to  designate  the  particular  occa- 
sion, must  be  mentioned  to  the  witness,  and  he  must  be  ask- 
ed whether  (h*  not  he  did  make  such  statement." 

It  is  only  necessary  to  observe  perhaps  that  our  stat- 
ute  evidently  seeks  to  broaden  the  common-law  rule  un- 
der which  a  party  could  not  impeach  his  witness  unless 
surprised  thereby,  or  misled  by  the  witness.  It  is  ap- 
parent that  our  statute  does  not  require  that  the  element 
of  surprise  should  be  present ;  the  matter  being  squarely 
put  upon  the  proposition  of  whether  or  not  the  witness 
in  the  opinion  of  the  judge  should  prove  adverse,  in 
which  event,  statements  inconsistent  with  his  present 
testimony  may  be  proven  to  have  been  made.  Our  stat- 
ute is  evidently  in  line  with  the  great  weight  of  modem 
authority,  under  which  a  party  or  the  state,  when  a  wit- 
ness proves  adverse  in  the  opinion  of  the  trial  court, 
may  be  permitted  to  pfove  that  such  witness  had  made 
prior  statements  contradictory  to  his  testimony. 

[2]  Of  course,  due  observance  of  the  other  provis- 
ions of  the  statute  must  be  had,  viz, :  That  before  proof 
can  be  given  the  circumstances  of  the  supposed  statement 
sufficient  to  designate  the  occasion  must  be  called  to  the 
attention  of  the  witness,  who  must  be  given  an  oppor- 
tunity to  state  whether  or  not  he  in  fact  made  the  al- 
leged contradictory  statement.  This  general  rule,  how- 
ever, like  so  many  principles  of  law,  is  subject  to  qual- 
ification. One  of  the  principal  qualifications  of  the 
rule  is  thus  laid  down  in  40  Cyc.  2696,  in  the  following 
language : 


ttt 


'The  mere  fact  that  a  witness  has  failed  to  testify  as  ex- 
pected does  not  warrant  impeaching  him  by  proof  of  prior 
statement  In  conformity  to  what  he  was  expected  to  testify; 
but  proof  of  prior  contradictory  statements  of  a  party's  own 
witness  is  admissible  only  where  the  witness  has  given  af- 
firmative testimony  hostile  or  prejudicial  to  the  party  by 
whom  he  was  called,  and  in  such  case  the  proof  must  be 
confined  to  contradictions  of  the  testimony  of  the  witness 
which  is  injurious  to  the  party  seeking  to  impeach  him." 
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This  statement  of  the  text  finds  support  in  numerous 
authorities  and  meets  with  our  full  accord  and  approv- 
al. Measured  by  the  general  rule  announced  and  as 
qualified  by  the  statement  of  the  text  in  Cyc,  we  find  up- 
on examination  of  the  record  that  the  witness  Don  SulU- 
van  did  not  in  any  manner  give  testimony  hostile  or 
prejudicial  to  the  state.  He  seems  to  have  suffered  from 
a  strange  lapse  of  memory,  and  for  some  unaccountable 
reason  had  apparently  changed  his  attitude  as  a  willing 
witness  for  the  state.  Had  he  given  any  testimony  fav- 
orable to  the  appellant  or  his  codefendants,  without 
doubt  his  prior  contradictory  statements,  if  any,  could 
have  been  shown,  if  material. 

While  we  are  inclined  to  believe  that  the  trial  court's 
ruling  upon  whether  or  not  the  witness  had  proven  ad- 
verse under  the  provisions  of  section  2180,  Code  1915, 
should  not  be  disturbed,  unless  a  clear  abuse  of  discre- 
tion appears,  and  that  it  is  fair  to  presume  that  the 
court  might  have  regarded  the  attitude  of  the  witness 
on  the  stand  as  well  as  his  testimony ,^n  passing  upon  the 
question  of  his  adverse  character,  yet  in  the  present 
case  it  is  our  opinion  that  the  court  did  fall  into  error 
in  the  matter,  and  that  the  judgment  of  the  lower  court 
must  be  reversed  and  the  cause  remanded  for  a  new  trial  ; 
and  it  is  so  ordered. 

Parker  and  Roberts,  JJ.,  concur. 


[No.  2064,  ApHl  8.  1918.] 

STATE  V.  DUCKETT. 

SYLLABUS  BY  THEf  COURT. 

In  order  to  conylct  a  man  of  "assault  with  intent  to  rape," 
the  state  must  establish  by  the  evidence,  to  the  satisfaction 
of  the  Jury  and  beyond  a  reasonable  doubt,  that  the  accused 
intended  to  have  intercourse  with  the  female  by  force  and 
againM  her  will,  and  that  he  not  only  used  force  where  an 
assault  is  charged,  but  used  such  force  with  the  Intention  at 
the  time  to  have  sexual  intercourse  with  her  in  defiance  of, 
and  notwithstanding,  any  resistance  she  might  make. 


JANUARY  TERM,  1918.  29 


State  ▼.  Duckett,  24  N.  M.  28. 


Appeal  from  District  Court,  Chaves  County ;  McClure, 
Judge. 

# 

Robert  L.  Duckett  was  convicted  of  assault  with  intent 
to  rape,  and  he  appeals.    Reversed  and  remanded. 

BujAC  &  Bbice,  of  Roswell,  for  appellant. 

The  evidence  is  insufficient  to  establish  that  the  as> 
sault  was  made  with  intent  to  rape,  and  that  was  essen- 
tial to  sustain  the  charge. 

33  Cyc.  1433  j  State  v.  SchoU,  33  S.  W.  968 ;  State  v. 
Owlsley,  15  S.  W.  137;  State  v.  Priestly,  74  S.  W. 
(Mo.)  24;  Carroll  v.  State,  6  S.  W.  190;  Powers  v. 
State,  18  S.  W.  552;  Fields  v.  State,  24  S.  W.  907; 
Steinkie  v.  State.  25  S.  W.  287 ;  Mathews  v.  State,  31 
S.  W.  381 ;  Passmore  v.  State,  15  S.  W.  286 ;  Ellenberg 
V.  State,  35  S.  W.  989;  Quinn  v.  State,  84  S.  W.  505; 
State  V.  Hohn,  87  S.  W.  1006 ;  Marthall  v.  State,  36  S. 
W.  1062 ;  Laco  v.  State,  38  S.  W.  176 ;  Clark  v.  State, 
45  S.  W.  696;  Qraybill  v.  State,  72  S.  W.  396;  CoflPee 
V.  State,  76  S.  W.  761 ;  Caddell  v.  State,  70  S.  W.  91 ; 
Warren  v.  State,  103  S.  W.  888 ;  Williams  v.  State,  113 
S.  W.  799 ;  Moore  v.  State,  48  N.  W.  653 ;  State  v.  Ken- 
dall, 34  N.  W.  843;  State  v.  Biggs,  61  N.  W.  417;  Hair- 
ston  V.  State,  32  S.  E.  797 ;  Dorsey  v.  State,  34  S.  E. 
135 ;  Hollister  v.  State,  59  N.  E.  847 ;  Newman  v.  State, 
79  N.  E.  80;  Praney  v.  State,  71  N.  E.  443;  Stevens  v. 
People,  41  N.  E.  858 ;  Green  v.  Stete,  7  Southern,  326 ; 
Jones  V.  State,  8  Southern,  383;  State  v.  McCune,  51 
Pac.  818 ;  Herrick  v.  Territory,  99  Pac.  1096 ;  State  v. 
Priestly,  74  Mo.  24;  State  v.  Neely,  21  Am.  Rep.  496; 
Johnson  v.  State,  63  Oa.  355 ;  Charles  v.  State,  11  Am. 
St.  Rep.  386;  State  v.  Kendall,  5  Am.  St.  Rep.  679; 
Com.  V.  Merrell,  77  A.  D.  336 ;  Blannett  v.  State,  8  Ohio 
Cir.  Ct.  R.  313 ;  Thompson  v.  State,  43  Tex.  583 ;  Irving 
V.  State,  9  Tex.  App.  66 ;  Topolpeck  v.  State,  40  Tex.  160; 
Houae  v.  State,  9  Tex.  App.  567;  Hamilton  v.  State, 
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11  Tex.  App.  119 ;  Robertson  v.  State,  17  S.  W.  1668 ; 
Shields  v.  State,  23  S.  W.  893 ;  Porter  v.  State,  26  S.  W. 
626 ;  Price  v.  State,  35  S.  W.  988 ;  0  'Brien  v.  State,  46 
S.  W.  969 ;  Peterson  v.  State,  14  Tex.  App.  162 ;  Jones 
V.  State.  18  Tex.  App.  485 ;  Dickey  v.  Stete,  2  S.  W.  809 ; 
Thompson  v.  State,  41  Tex.  583;  Saddler  v.  State,  12 
Tex.  App.  194;  Sanford  v.  State,  12  Tex.  App.  196; 
State  V.  Donovan,  16  N.  W,  206. 

George  C.  Tayloe,  Assistant  Attorney  General,  for 
the  State. 

The  evidence  is  su£Qcient  to  establish  the  intent  to 
rape. 

Texas  and  New  Mexico  cases  cited  by  appellant  dis- 
tinguished. 

33  Cyc.  1434;  State  v.  Bagan,  43  N.  W.  5;  State  v. 
Shroyer,  24  Am.  St.  R.  344;  State  v.  Boon,  57  Am. 
Dec.  555;  State  v.  Hartigan,  78  Am.  D.  609;  2  Bish.  , 
Cr.  L.  939;  State  v.  Cross,  79  Am.  D.  519;  Jackson  v. 
State,  44.  Am.  S.  R.  25;  People  v.  Carlson,  136  Am.  St 
R.  447 ;  State  v.  Dalten,  17  S.  W.  700 ;  State  v.  Ather- 
ton,  32  Am.  D.  134;  People  v.  Marrs,  84  N.  W.  284; 
Golver  v.  Comm.,  86  Va.  382;  State  v.  Neal,  90  Pac. 
860;  People  v.  Stewart,  32  Pac.  8;  Terr.  v.  Edie,  6  N. 
M.  556 ;  State  v.  Tamler,  9  L.  R.  A.  583 ;  State  v.  Pa- 
dilla,  18  N.  M.  573. 

OPINION  OF  THE  COURT. 

PARKER,  J.  Appellant  was  tried  and  convicted  in  the 
district  court  of  Chaves  county  of  assault  with  intent  to 
rape  one  Mary  Booth.  The  principal  ground  relied 
upon  for  reversal  in  this  court  is  that  the  verdict  of  the 
jury  was  not  warranted  by  the  evidence,  in  that  there 
waa  no  evidence  tending  to  show  that  the  accused  in- 
tended to  have  intercourse  with  the  prosecutrix  by  force 
and  against  her  will.  The  law  is  well  settled  that  in 
order  to  convict  a  man  of  assault  with  intent  to  rape. 
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the  state  must  establish  by  the  evidence,  to  the  satis- 
faction of  the  jury  and  beyond  a  reasonable  doubt,  that 
the  accused  intended  to  have  intercourse  with  the  fe- 
male by  force  and  against  her  will,  and  that  he  not  only 
used  force  where  an  assault  is  charged,  but  used  such 
force  with  the  intention  at  the  time  to  have  sexual  inter- 
course with  her  in  defiance  of,  and  notwithstanding,  any 
resistance  she  might  make.    33  Cyc.  1432. 

We  will  not  undertake  to  set  forth  the  evidence  of 
the  prosecutrix,  upon  which  alone  appellant  was  con- 
victed. It  is  sufficient  to  say  that  it  failed  to  establish 
that  the  appellant  intended  to  have  intercourse  with 
her  by  force  and  against  her  will.  It  was  not  as  con- 
vincing as  the  proof  in  the  cases  of  Eiley  v.  State,  55 
Tex.  Cr.  R.  1,  114  8.  W.  793;  Marshall  v.  State,  ^34 
Tex.  Cr.  R.  22,  36  S.  W.  1062 ;  State  r.  Donovan,  61  Iowa, 
369,  16  N.  W.  130 ;  Steinke  v.  State,  33  Tex.  Cr.  R.  65, 
24  S.  W.  909,  25  S.  W.  287 ;  Mathews  v.  State,  34  Tex. 
Cr.  R.  479,  31  S.  W.  381 ;  State  v.  Owsley,  102  Mo.  678, 
15  S.  W.  137;  State  v.  Priestley,  74  Mo.  24:— held  in 
each  instance  to  be  insufficient. 

For  the  reasons  stated  the  judgment  will  be  reversed, 
with  instructions  to  grant  appellant  a  new  trial ;  and  it 
is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J,,  concur. 


[Nk>.  2172.  April  3,  1»18.] 

STATE  V.  FLOYD. 

STLI^BUS  BY  THE  COURT. 

In  order  to  eoBstitute  the  crime  of  buying  or  receiving 
stolen  goods,  under  section  1638,  Code  1915,  It  Is  essential  that 
(he  aocnsed  should  have  knowledge  that  the  same  had  been 
stolen. 

Appeal  from  District  Court,  Grant  County;  Ryan 
Judge. 
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J.  A.  Floyd  was  convicted  of  receiving  stolen  goods, 
and  he  appeals.  Reversed  and  remanded,  with  instruc- 
tions. 

Qeo.  S.  Kelley,  of  Hillsboro,  for  appellant. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  the 
State. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  Appellant  was  convicted  under  the 
second  count  of  an  indictment  which  charged  him  with 
unlawfully  and  feloniously  receiving  and  having,  from 
some  person  to  the  grand  jurors  unknown,  1,050  pounds 
of  -brass,  the  person  from  whom  the  brass  was  obtained 
''not  having  the  legal  right  to  dispose  of  the  same."  The 
indictment  was  drawn  under  section  1538,  Code  1916, 
which  provides  as  follows: 

"Every  person  who  shall  buy,  receive  or  aid  In  the  con- 
cealment of  stolen  money,  goods  or  property,  knowing  the 
same  to  have  teen  stolen,  shall  be  punished  as  provided  In 
section  1529." 

Appellant  demurred  to  this  count  of  the  indictment 
on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  an  offense,  in  that  it  failed  to  charge  that  the 
defendant  knew  the  articles  therein  charged  to  be  had 
and  received  by  him  had  been  theretofore  stolen,  taken, 
or  carried  away;  and,  further,  that  said  count  failed 
to  charge  that  defendant  received  such  articles,  knowing 
the  same  to  have  been  stolen.  The  demurrer  was  over- 
ruled. 

The  Attorney  General  concedes  that  the  count  in 
the  indictment  is  defective  and  that  the  case  should  be 
reversed. 

The  count  in  the  indictment  was  fatally  defective,  and 
the  court  should  have  sustained  the  demurrer.  In  or- 
der to  constitute  the  crime  of  buying  or  receiving  stolen 
goods,  under  section  1538,  Code  1915,  it  is  essential 
that  the  accused  should  have  knowledge  that  the  same 
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had  been  stolen.  Territory  v.  Graves,  17  N.  M.  241,  125 
Pae.  604;  34  Cye.  520;  People  v.  HartweU,  166  N.  Y. 
361,  59  N.  E.  929. 

For  the  reasons  stated,  the  cause  will  be  reversed 
and  remanded  to  the  district  court,  with  instructions  to 
sustain  the  demurrer  to  the  second  count  of  the  indict- 
ment.   It  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2226,  AprU  4,  1918.] 

Ex  PARTE  HAMM. 

SYLLABUS  BY  THE  COURT. 

1.  Chapter  110,  Laws  1917,  held  to  prohibit  the  conducting 
or  operating  of  a  game  of  chance  for  money  or  anything  of 
value,  but  not  to  prohibit  the  playing  of  a  game  of  chance. 

P.  :;4 

2.  The  words  "good  behavior,"  as  used  In  an  order  sus- 
pending sentence  upon  a  defendant  during  good  behavior, 
are  defined  as  conduct  conformable  to  law,  and  to  require  no 
higher  standard  of  conduct  than  the  law  demands. 

P.  ;^6 

3.  If  restrictions  are  to  be  imposed  upon,  the  conduct  of 
a  person  under  sentence  suspended,  by  virtue  of  Code  1915, 
I  5075,  they  must  be  specified  In  the  order  of  suspension. 

P.  39 

Original  application  for  writ  of  habeas  corpus  by  El- 
mer E.  Hamm.    Petitioner  discharged. 

Prank  J.  Lavan,  of  Santa  Fe,  and  O.  P.  Easterwood, 
of  Clayton,  for  petitioner. 

H.  P.  Patton,  Attorney  General,  for  respondent. 

OPINION  OP  THE  COURT. 

PARKER,  J.  At  the  September,  1917,  term  of  the 
district  court  of  Union  county,  the  petitioner  pleaded 
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guilty  to  a  charge  of  conducting  and  operating  a  game 
of  chance,  to-wit.  stud  poker,  which  game  was  then  and 
there  played  for  money.  The  court  sentenced  the  pe- 
titioner to  imprisonment  in  the  county  jail  for  three 
months,  and  thereupon  suspended  sentence  during  the 
good  behavior  of  the  petitioner.  On  March  23,  1918, 
an  order  to  show  cause  why  said  sentence  should  not  be 
put  into  operation  and  effect  was  issued  against  the  pe- 
titioner, which  order  to  show  cause  alleged  that  it  had 
come  to  the  attention  of  the  court  through  the  district 
attorney's  oflSce,  and  by  an  indictment  returned  by  the' 
grand  jury  at  the  March,  1918,  term,  that  the  petitioner 
had  violated  the  terms  and  conditions  upon  which  the 
said  sentence  had  been  suspended.  A  hearing  was  had 
upon  the  order  to  show  cause,  and  thereupon  the  court 
revoked  the  suspension  of  the  former  sentence,  and  or- 
dered the  sentence  to  be  put  into  operation  and  effect. 
Petitioner  has  thereupon  filed  a  petition  for  a  writ  of 
habeas  corpus,  alleging  that  he'  has  not  violated  any  of 
the  terms  upon  which  the  said  sentence  was  suspended. 
Upon  the  hearing  on  the  order  to  show  cause  it  appeared 
that  the  petitioner  engaged  with  four  other  persons  in 
a  game  of  poker  in  the  Clayton  Hotel,  in  Clayton,  N.  M. 
The  game  was  not  run  as  a  banking  game,  but  there  was 
what  the  gamblers  call  a  ''take-off,"  which  in  this  case 
was  used  for  the  purpose  of  paying  for  the  cards  and 
to  buy  the  drinks  for  the  players.  So  far  as  appears, 
there  was  no  profit  to  any  one  from  the  ''take-off,"  the 
same  being  used  for  the  cards  and  the  refreshment  of 
the  players. 

f  1]  The  first  question  presented  is  as  to  whether  the 
action  of  the  petitioner  was  a  violation  of  any  law  of 
the  state.  It  will  be  unnecessary  to  trace  the  history  of 
the  anti-gambling  legislation  of  the  state  with  any  de- 
gree of  detail.  It  will  be  sufficient  to  Say  that  from  time 
to  time  such  legislation  has  varied  and  at  times  the  of- 
fense has  consisted  in  the  running  of  games  and  at  other 
times  it  has  consisted  in  the  playing  of  games.  Immed- 
iately prior  to  the  act  of  1917  (chapter  24  Laws  1913), 
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compiled  as  sections  1757-1759,  Code  1915,  was  in  eflfect. 
That  act  made  it  an  offense  to  play  any  game  of  chance 
for  money  or  other  thing  of  value,  and  also  an  offense 
to  conduct  or  operate  any  such  game,  or  to  knowingly 
permit  any  such  game  to  be  played  upon  the  premises 
owned,  leased,  or  occupied  by  any  person.  The  Legisla- 
ture of  1917  departed  radically  from  these  provisions. 
By  chapter  110,  Laws  1917,  it  is  provided: 

"That  any  person  who  for  money  or  anything  of  value, 
conducts  or  operates  any  game  of  chance,  by  whatsoever 
name  known  or  howsoever  played,  or  who  knowingly  per- 
mits any  such  game  to  be  so  conducted  or  operated  upon 
premises  of  which  he  is  the  owner,  lessee  or  occupant,  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  imprisonment  for  not  more 
than  six  months,  or  both  such^fine  and  Imprisonment." 

Section  2  of  the  act  expressly  repeals  sections  1757 
and  1758,  Code  1915.  It  will  be  seen  from  an  examina- 
tion of  this  section  that  the  offense  now  consists  in  con- 
ducting a  game  of  chance  for  money  or  an3rthing  of 
value.  The  playing  of  a  game  of  chance  is  no  longer  an 
offense  under  the  laws  of  this  state.  The  playing  of 
bridge,  whist  for  prizes  is  no  longer  prohibited  by  law, 
as,  possibly  it  was  under  the  former  statute.  The  play- 
ing of  poker  is  no  longer  an  offense,  as  it  undoubtedly 
was  under  the  former  statute.  Under  these  provisions 
the  acts  of  the  petitioner,  as  shown  by  the  testimony 
on  the  order  to  show  cause,  were  not  a  violation  of  this 
statute.  The  petitioner  made  no  money  or  anything  of 
value  out  of  the  ** take-off"  of  the  game,  so  far  as  ap- 
pears from  the  evidence,  and  he  violated  no  law  when  he 
played  poker  for  money. 

[2]  The  suspension  of  the  sentence  pronounced  upon 
petitioner  was  ordered  under  the  provisions  of  section 
5075,  Code  1915,  which  provides : 


4tr 


'That  the  court  may,  in  its  discretion,  suspend  any  sen- 
tence imposed  upon  such  terms  and  conditions  as  it  shall 
deem  proper,  and  such  sentence  shall  go  into  effect  upon 
order  of  the  court  upon  a  breach  of  any  of  such  terms  or 
conditions  by  the  person  convicted." 
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This  section  gives  the  district  courts  very  broad  power 
to  determine  for  themselves  in  each  particular  case  the 
terms  upon  which  sentence  shall  be  suspended.  The  pro- 
vision was  designed  as  a  reformatory  measure  and  the 
discretion  of  the  court  is  without  limitation  as  to  the 
terms  upon  which  the  sentence  will  be  suspended^ 

In  this  case  the  court  suspended  the  sentence  **  during 
good  behavior. ' '  The  determination  of  this  case  turns  . 
upon  the  proper  definition  of  these  words  as  used  in 
the  connection  and  th«  circumstances  under  which  they 
were  used.  It  wa&  suggested  by  the  Attorney  General 
upon  argument  that,  as  the  court  might  suspend  the  sen- 
tence upon  any  terms  which  he  deemed  advisable,  he 
might  determine  for  himself  at  any  time  what  he  con- 
sidered good  behavior  within  the  meaning  of  the  terms 
used.  The  effect  of  such  a  proposition  would  be  to  leave 
resting  within  the  breast  of  the  court  an  arbitrary  power 
to  determine  for  himself  what  he  considered  good  be- 
havior or  misbehavior  as  applied  to  each  individual  de- 
fendant. The  judge  might  require  more  in  one  case 
and  less  in  another.  Good  behavior  in  one  district  court  * 
might  mean  a  very  high  standard  of  conduct,  while  in 
another  a  much  lower  standard  would  be  a  measure  to  be 
applied.  Such  arbitrary  power  does  not  inhere  in  any 
judicial  or  other  officer.  Good  behavior  must  be  a  legal 
good  behavior,  applicable  alike  in  all  instances,  as  other- 
wise people  dealing  with  courts  will  ever  be  at  the  mer- 
cy of  the  whim,  the  caprice,  or  the  peculiar  views  of 
the  particular  judge  presiding  over  the  court.  The 
court,  under  our  statute,  has  power  to  make  any  terms 
and  conditions  upon  the  suspension  of  a  sentence,  and, 
if  it  is  desired  to  retain  in  the  breast  of  the  court  the 
power  to  determine  at  any  time  whether  the  sentence 
shall  be  enforced,  the  order  of  suspension  shall  so  specify. 

In  United  States  v.  Hrasky,  240  111.  560,  88  N.  E.  1031, 
130  Am.  St.  Rep.  288,  16  Ann.  Cas.  279,  the  question 
was  whether  an  alien  was  entitled  to  naturalization, 
under  the  provisions  of  the  naturalization  act  of  June 
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29, 1906,  c.  3592.  34  Stat.  596.  That  act  provided,  among 
other  things,  that  the  applicant  should  during  his  five 
years'  previous  residence  have  behaved  himself  as  a  man 
of  good  moral  character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States,  and  well  disposed 
to  the  good  order  and  happiness  of  the  same.  It  ap- 
peared that  the  applicant  had  been  in  the  saloon  busi- 
ness, and  that  he  was  familiar  with  the  state  law  re- 
quiring the  closing  of  saloons  on  Sunday  and  had  known 
of  its  requirements  for  over  two  years ;  that  in  spite  of 
that  fact  he  had  kept  the  back  door  of  his  saloon  open 
on  Sunday  regularly;  that  he  manifested  a  disposition 
to  continue  to  violate  the  laws  of  the  state.  The  appli- 
cant was  refused  citizenship  upon  the  ground  that  he 
was  not  '  *  well  disposed  to  the  good  order ' '  of  this  coun- 
try, when  he  knowingly  and  habitually  violated  the  laws 
of  the  state  in  which  he  resided.  The  holding,  in  effect, 
is  that  good  behavior  means  conducting  oneself  conform- 
ably to  law,  and  various  definitions  from  law  diction- 
aries are  quoted  to  that  effect. 

The  Attorney  General,  on  argument,  cited  State -v. 
Everitt,  164  N.  C.  399,  79  S.  E.  274,  47  L.  R.  A.  (N.  S.) 
848.  In  that  case  the  defendant  had  pleaded  guilty  to 
unlawfully  selling  liquor.  He  was  not  sentenced,  but 
an  order  was  ma'de  that  the  judgment  be  suspended  on 
the  payment  of  costs,  and,  further,  that  the  defendant 
should  enter  into  a  bond  for  his  appearance  at  such 
criminal  term  for  two  years  to  show  that  he  had  de- 
meaned himself  as  a  good  and  law-abiding  citizen.  The 
defendant  during  the  two  years  again  violated  the  law 
ty  selling  liquor  unlawfully,  and  the  court  heard  testi- 
mony and  found  as  a  fact  that  the  defendant  had  com- 
mitted the  offense,  and  thereupon  sentenced  the  defend- 
ant to  nine  months  in  the  county  jail  upon  his  former 
plea  of  guilty.  In  this  case  the  court, suspended  judg- 
ment instead  of  suspending  sentence  under  the  judg- 
ment. The  court  quotes  from  State  v.  Crook,  115  N.  C. 
760,  20  S.  E.  513,  29  L.  R.  A.  260,  to  the  effect  that  it 
is  within  the  power  of  the  court  to  suspend  judgment, 
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and  to  require  the  defendant  to  appear  from  term  to 
term  for  a  reasonable  time  and  offer  testimony  to  show 
good  faith  in  some  promise  of  reformation  or  continued 
obedience  to  the  law.  We  do  not  understand  this  case 
to  be  authority  for  the  argument  suggested  by  the  At- 
torney General  that  the  court  may  retain  in  his  breast, 
without  expressing  it  in  the  judgment  of  suspension,  a 
measure  which  he  will  arbitrarily  apply  to  a  defendant 
as  he  may  elect.  In  this  case  the  defendant  was  guilty 
of  a  violation  of  the  law,  and  the  court  was  authorized, 
und^r  the  cii^umstances,  to  pass  sentence  upon  him. 
See,  also,  Hyser  v.  Comm.,  116  Ky.  410,  76  S.  W.  174. 

We  deem  the  only  safe  definition  of  good  behavior, 
when  the  same  is  not  restricted  or  modified  by  accom- 
panying language,  to  be  conducted  in  conformity  to 
law.  This  is  a  '* government  of  laws  and  not  of  man." 
If  a  man  keeps  within  the  law,  he  is  without  the  control 
of  courts,  unless,  in  a  case  of  this  kind,  some  reformatory 
measure  is  applied  by  the  court,  and  a  restriction  is  put 
upon  the  conduct  of  a  defendant  not  demanded  by  the 
law.  In  such  a  case  such  restriction  must  be  expressed 
by  the  court  when  sentence  is  suspended.  The  district 
court  evidently  had  something  of  this  kind  in  mind 
when  he  made  the  order  enforcing  this  sentence.  There 
appears  in  the  examination  of  the  petitioner  the  follow- 
ing colloquy  between  him  and  the  court : 

"By  the  Court:  Q.  Do  you  remember,  Mr.  Hamm,  when 
you  were  before  me  once  before  on  a  similar  charge,  at 
that  time  you  told  me  you  would  get  out  of  town  and  stay 
on  your  ranch  and  quit  playing^  poker?  A.  No,  sir;  I  don't 
remember  anything  -like  that.  Q.  But  you  had  your 
daughter  come  to  me  and  she  made  similar  representations? 
A.  I  did  not  have  her  come  to  you.  Q.  She  came.  You  knew 
she  came  to  me?  A.  I  knew  it  after  she  came;  yes,  sir. 
Q.  And  you  never  made  any  such  representations  as  that? 
A.  No,  sir;  I  don't  think,  like  that." 

f 

The  district  court  evidently  believed  that  the  peti- 
tioner when  the  sentence  was  suspended  promised  llim 
that  he  would  quit  gambling,  but  the  order  of  suspen- 
sion contains  no  such  restriction  upon  the  petitioner's 
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conduct.  The  court  speaks  only  through  its  record,  and 
this  record  is  what  this  court  must  act  upon.  If  the 
district  court  desired  to  enforce  this  restriction  as  one 
of  the  conditions  of  the  suspension  of  the  sentence,  the 
order  should  have  so  specified. 

[3]  It  should  be  observed  in  this  connection  that  no 
fine  distinctions  are  to  be  drawn  for  the  purpose  of  cur- 
tailing the  discretion  and  powers  of  the  district  courts 
in  these  matters.  All  that  we  hold  is  that,  if  restrictions* 
upon  the  conduct  of  a.  defendant  are  to  be  imposed, 
they  must  be  specified  in  the  order  of  suspension. 

We  have,  then,  a  case  of  a  man  sentenced  to  impris- 
onment for  a  violation  of  the  gambling  law,  and  the 
sentence  suspended  by  the  court  during  good  behavior. 
**Good  behavior"  is  to  be  defined  in  this  connection 
as  conduct  conforming  to  the  law.  The  petitiojLcr  is  not 
shown  in  this  case  to  have  violated  any  law  of  the  state^ 
and  has  therefore  not  violated  the  conditions  upon 
which  his  sentence  was  suspended.  It  follows,  therefore, 
that  the  judgment  of  the  district  court  was  beyond  its 
powers,  and  that  the  prisoner  should  be  discharged  from 
custody,  and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

HANNA,  C.  J.  (dissenting).  The  statute  (section 
5075,  Code  1915)  authorizing  the  court  in  its  discretion 
to  suspend  any  sentence,  upon  such  conditions  as  it  may 
impose,  is  a  salutary  one,  evidently  designed  to  enable 
trial  courts  to  use  this  coercive  measure  to  effect  refor- 
mation, and  I  consider  the  rule  announced  in  the  ma- 
jority opinion  one  which  will  go  far  to  destroy  the  pur- 
pose or  object  sought  to  be  accomplished  by  this  law. 
As  I  construe  the  majority  opinion,  it  will  be  necessary 
in  all  cases  of  suspended  sentence,  at  least  where  the 
sentence  is  suspended  during  good  behavior,  for  the 
court  to  undertake  to  establish  that  the  defendant  has 
committed  a  violation  of  some  law,  and,  in  my  judgment, 
this  construction  is  contrary  to  the  general  principle 
which  has  been  held  to  apply  in  cases  of  suspended  sen- 
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tences,  where,  as  a  rule,  the  defendant  is  called  upon 
to  show  cause  why  the  sentence  should  not  be  invcd^ed 
against  him  by  reason  of  his  breach  of  the  condition  im- 
posed upon  him  at  the  time  the  sentence  was  suspended. 
In  this  particular  case  the  defendant  pleaded  guilty, 
and  was  sentenced  for  violation  of  the  gambling  stat- 
ute. He  was  subsequently  indicted  for  violation  of  the 
same  statute,  and  is  cited  to  show  cause  why  the  former 
.sentence  should  not  be  imposed  upon  him. 

It  is  my  opinion  that  the  record  is  clear  that  he  was 
not  only  engaged  in  the  gambling  game  which  was  be- 
ing conducted  for  money,  but  he  was,  at  least  for  a  por- 
tion of  the  time,  occupying  the  position  of  dealer  and 
having  charge  of  the  take-off.  It  may  be  that  because 
it  does  not  clearly  appear  that  he  was  making  a  profit 
by  reason  of  his  position  in  this  respect,  that  a  violation 
of  the  ga*mbling  law  was  not  shown.  This  construction, 
however,  gives  to  him  the  benefit  of  presumptions  which 
I  do  not  consider  he,  is  entitled  to  under  the  circum- 
stances. Such  contention,  moreover,  would  seem  to 
call  for  a  trial  and  conviction,  of  more  or  less  former 
character,  upon  the  second  charge. 

We  said  in  the  case  of  Ex  parte  Bates,  20  N.  M.  542, 
151  Pac.  698.  L.  R.  A.  1916A,  1285: 

"It  Is  our  conclusion,  however,  that  the  district  court  was 
not  determining,  by  its  inquiry,  whether  or  not  the  second 
offense  had  been  committed,  for  the  purpose  of  a  trial  as 
to  that  offense  within  the  purview  of  legal  procedure;  but 
the  inquiry  was  solely  for  the  purpose  of  determining 
whether  or  not  the  condition  imposed  as  a  part  of  the  first 
judgment  had,  as  a  matter  of  fact,  been  breached,  and  the 
commitment  clearly  Indicates  that  its  issuance  was  directed 
as  a  result  of  the  breach  of  the  condition  of  the  judgment 
formerly  entered.  We  do  not  consider  that  any  new  power 
was  vested  in  the  courts  of  this  state  by  the  statute  in 
question,  or  that  any  of  the  established  rules  of  criminal 

'  procedure  have  been  abolished,  and,  having  held  that  it  was 
within  the  power  of  the  district  court  to  make  the  order 
of  suspension  under  the  conditions  and  circumstances  point- 
ed out,  it  must  necessarily  follow  that  the  court,  having  the 

•  power  to  make  the  order,  necessarily  possessed  the  power, 
upon  a  violation  of  the  order,  to  set  aside  the  same  and  com- 
mit the  defendant." 
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In  the  Batc^  case  we  were  passing  upon  the  statute 
in  question,  and,  in  my  opinion,  we  were  laying  down  a 
salutary  rule  which  should  be  applied  in  this  case.  I 
believe  that  the  court  having  the  power  to  make  the 
order  of  suspension,  necessarily  possess  the  power,  up- 
on a  violation  of  that  order,  to  set  the  same  aside  with- 
out being  required  to  establish  a  violation  of  any  other 
criminal  statute  by  the  defendant;  and  that  the  defini- 
tion of  **good  behavior,"  as  announced  in  the  majority 
opinion,  is  therefore  limiting  the  rule  unnecessarily  to 
the  destruction  of  the  beneficial  object  sought,  to  be  ac- 
complished by  the  statute  authorizing  the  court  to  sus- 
pend sentence  upon  conditions  imposed.  I  am  not  pre- 
pared to  assume,  as  it  would  seem  to  me  the  majority 
opinion  does  assume,  that  the  rights  of  convicted  per- 
sons must  be  safeguarded  by  a  definition  of  the  term 
''good  behavior/'  announced  by  this  court.  I  believe 
that  the  trial  courts  can  be  safely  trusted  to  exercise  a 
wise  and  beneficent  discretion  in  its  conduct  of  affairs 
of  this  kind;  and,  while  we  must  rely  upon  a  govern- 
ment of  law,  we  must  depend  upon  men,  as  judges,  to 
exercise  reasonable  discretion  in  the  enforcement  of  the 
law. 

In  the  case  of  State  v.  Everitt,  164  N.  C.  399,  79  S.  E. 
274,  47  L.  R.  A.  (N.  S.)  848,  the  Supreme  Court  of 
North  Carolina,  in  passing  upon  a  similar  question,  said : 

"It  must  be  clear  that  the  defendant  was  not  entitled  to 
a  Jury  trial  to  determine  whether  or  not  he  had  violated  the 
conditions  lipon  which  the  judgment  had  been  suspended. 
He 'Was  not  on  trial  for  any  new  offense,  nor  for  any  offense 
whatever.  When  the  judgment  was  suspended  the  defen- 
dant  assumed  the  obligation  of  showing  to  the  satisfaction 
of  the  court,  from  time  to  time,  that  he  had  demeaned  him- 
self as  a  good  citizen  and  was  worthy  of  judicial  clemency. 
Whether  or  not  he  had  so  demeaned  himself  was  not  an 
Issue  of  fact  to  be  submitted  to  a  jury,  but  a  question  of  law 
to  be  passed  upon  by  the  court.  It  was  a  matter  to  be 
determined  by  the  sound  discretion  of  the  court,  and  the 
exercise  of  that  discretion,  in  the  absence  of  gross  abuse, 
cannot  be  reviewed  here." 

It  is  my  opinion  that  the  discretion  referred  to  by  the 
Supreme  Court  of  North  Carolina  is  sufficient  protection 
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of  the  defendant,  and,  believing  that  in  the  case  at  bar 
there  is  no  evidence  of  abuse  of  discretion  on  the  part 
of  the  trial  court,  I  believe  that  the  majority  opinion 
is  erroneous,  and  therefore  dissent  therefrom. 


[No.  2114,  May  7,  1918.] 
STATE  ex  rel.  COBB  et  al.  v.  RAITHEL  et  al.,  Board 

of  Education. 

SYLLABUS  BY  THE  COURT. 

1.  In  quo  warranto  proceedings  the  writ  upon  the  rela- 
tion of  a  private  citizen  is  not,  as  a  general  rule,  a  writ  of 
right,  nor  Is  leave  now  granted  as  a  matter  of  course;  a  pe- 
tition to  file  a  writ  in  the  nature  of  quo  warranto  being  ad- 
dressed to  the  discretion  of  the  court.  P.  44 

2.  In.  the  exercise  of  this  discretion  it  is  said  that  the  writ 
may  be  denied  on  the  ground  of  public  policy  or  in  considera- 
tion of  general  Justice,  all  the  circumstances  being  con- 
sidered, and  the  question  determined  from  a  standpoint  of 
public  interest;  and  thus  the  court  may  deny  an  application 
for  leave  to  ifile  an  information,  although  the  facts  are  such 
that,  if  the  proceeding  was  entertained,  judgment  would 
have  to  be  given  against  the  respondent. 

P.  44 

• 

3.  EiVidence  examined.  Held  to  show  no  abuse  of  Judicial 
discretion  in  dismissing  a  rule  to  show  cause  why  leave  should 
not  be  granted  to  file  an  information  in  the  nature  of  quo 
warranto.  P.  46 

Appeal  from  District  Court,  Luna  County;  Ryan, 
Judge. 

Rule  to  show  cause  why  leave  should  not  be  granted  to 
State  of  New  Mexico,  on  relation  of  J.  N.  Cobb  and  oth- 
ers, to  file  an  information  in  the  nature  of  quo  war- 
ranto against  A.  C.  Raithel  and  others,  as  members  of 
the  Board  of  Education  of  the  Village  of  Deming.  From 
an  order  discharging  the  rule,  relators  appeal.  AfiOirmed. 
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STATEMENT  OP  PACTS. 

This  appeal  is  taken  from  an  order  of  the  district 
count  for  Luna  county,  discharging  a  rule  to  show  cause 
why  leave  should  not  be  granted  to  file  an  information 
in  the  nature  of  quo  warranto  against  appellees  to  oust 
them  from  their  ofBces  as  members  of  the  board  of  edu- 
cation of  the  village  of  Doming.    The  facts  are  substan- 
tially as  follows :    At  the  school  election  held  in  Doming 
on  tiie  first  Tuesday  in  April,  1917,  pursuant  to  section 
4870  et  seq.,  Code  1915,  there  were  to  be  elected  three 
members  of  the  board  of  education  for  the  full  term  of 
four  years,  and  one  member  for  two  years  to  fill  an  un- 
expired term.    Relators  and  respondents  were  candidates 
at  this  election,  the  returns  and  canvass  showing  that 
respondents  received,  respectively,  362,  348,  345  votes, 
while  relators  r^eived,  respectively,  104,  108,  and  113 
votes.    Of  the  votes  canvassed  for  the  respondents,  300 
were  upon  a  printed  ballot  called  the  ** election  ticket,'' 
upon  which  four  names  appeared  and  were  voted  for 
without  aAy  marking  to  indicate  which  were  voted  for 
the  four-year  term  and  which  for  the  two-year  term. 
These  ballots,  relators  claim,  were  void  for  uncertainty, 
and  should  not  have  been  counted,  and  that  had  they 
been  thrown  out  the  votes  received  by  the  relators  were 
suflScient  to  have  elected  them.    Pursuant  to  the  returns 
and  canvass,  certificates  of  election  were  delivered  to  the 
respondents,  which  certificates  indicate  no  distinction 
between  the  four-year  and  the  two-year  terms,  and  rela- 
tors claim  that  these  certificates  are  also  void  for  uncer- 
tainty.   Pursuant  to  the  certificates  of  election,  respond- 
ents took  possession  of  the  offices  in  question,  ^nd  now 
hold  them.     The  votes  cast  for  the  relators  Cobb  and 
Schurtz  were  for  the  full  term,  and  those  cast  for  rela- 
tor McCreary  were  *'to  fill  unexpired  term."    But  no 
distinction  was  made  by  the  election  judges  or  the  can- 
vassers in  counting,  returning,  or  canvassing  these  bal- 
lots as  between  the  full  and  the  unexpired  terms,  and 
the  113  ballots  cast  for  relator  McCreary  for  the  unex- 
pired term  were  counted,  returned,  and  canvassed  mere- 
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ly  as  received  **for  member  of  Bd.  of  Ed."  So  far  sb 
known  and  so  far  as  shown  by  the  record,  no  votes  were 
cast  for  the  unexpired  term  except  the  113  votes  for 
relator  McCreary.  An  affidavit  by  one  Edward  Pen- 
nin^on  was  incorporated  in  the  record  as  a  part  of  the 
agreed  statement  of  the  case,  to  which  was  appended  as 
exhibits  the  ballots  used  at  the  election  in  question,  from 
which  exhibits  it  would  appear  that  there  was  no  party 
emblem  at  the  head  of  either  ballot,  nor  did  they  con- 
tain an  indorsement  as  to  their  official  character  or  fac 
simile  signature  of  the  county  clerk. 

H.  L.  Patton,  Attorney  General,  and  Vaught  &  Wat- 
son, of  Deming,  for  appellants. 

> 
R.  F.  Hamilton,  A.  W.  Pollaed,  and  A.  A.  Tbmke, 

all  of  Deming,  for  appellees.  N 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  ps  above). 
[1]  While  there  are  numerous  assignments  of  error 
presented  by  the  brief  of  appellants  raising  troublesome 
questions,  yet  this  case,  in  our  opinion,  turns  upon  but 
one  point,  i.  e.,  whether  the  trial  court  abused  its  dis- 
cretion in  discharging  the  rule  to  show  cause.  In  this 
connection,  as  stated  in  32  Cyc.  1433,  in  quo  warranto 
proceedings : 

"The  writ  upon  the  relation  of  a  private  citizen  is  not, 
as  a  general  rule,  a  writ  of  right,  nor  is  leave  now  granted 
as  a  matter  of  course,  a  petition  to  file  a  writ  in  the  nature 
of  quo  warranto  being  addressed  to  the  discretion  of  the 
court." 

See  also  High's  Ex.  Leg.  Rem.  (3d  Ed.)  §  605. 

[2]  In  the  exercise  of  this  discretion  it  is  said  that 
the  writ  may  be  denied  on  the  ground  of  public  policy 
or  in  consideration  of  general  justice,  all  the  circum- 
stances being  considered,  and  the  question  determined 
from  a  standpoint  of  public  interest ;  and  thus  the  court 
may  deny  an  application  for  leave  to  file  an  information, 
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although  the  facts  are  such  that  if  the  proceeding^  was 
entertained,  judgment  would  have  to  be  given  against 
the  respondent.  32  Cyc.  1434.  Many  authorities  are 
cited  in  support  of  the  text  quoted,  to  which  we  will  not 
particularly  refer. 

[3]  The  trial  court,  in  an  able  opinion,  reviewed  at 
length  his  reasons  for  discharging  the  rule.  These 
grounds  assigned  are,  to  some  extent,  objected  to  by 
appellants  on  the  ground  that  they  are  not  supported  by 
the  record.  While  in  many  respects  this  contention  may 
be  true  in  some  degree,  we  do  not  think  it  necessary  to 
stand  on  the  questioned  conclusions  of  the  trial  court, 
as  there  are  doubtless  ample  grounds  which  cannot  be 
objected  to,  to  support  his  conclusion.  The  trial  court 
said  that  if  the  writ  be  granted  and  the  case  decided  up- 
on strict  legal  rules,  the  certificates  of  election  would  be 
held  void  for  uncertainty,  and  the  respondents  ousted 
from  oiSce.  The  court  pointed  out  that  the  writ,  when 
granted,  exhausts  its  force  when  it  ousts  the  respondents 
from  ofiSce,  and  could  not  operate  to  install  relators  in- 
to office ;  that  should  the  respondents  be  ousted,  the  rela- 
tors in  this  case  would  then  have  to  proceed  by  man- 
damus to  compel  the  clerk  of  the  village  of  Deming  to 
issue  to  them  certificates  of  election.  In  that  proceed- 
ing they  would  be  required  to  stand  on  the  validity  of 
their  own  title.  The  court  concluded  that  the  ballots 
cast  for  the  relators  and  for  the  respondents  as  well 
were  not  valid  or  in  conformity  with  the  statute  rela- 
tive thereto.  He  said  that  the  situation,  in  view  of  this 
condition  would  be  that  in  the  mandamus  proceeding 
the  relators  could  not  be  installed  into  office,  with  the 
result  that  the  village  of  Deming  would  have  but  one 
school  director,  or  as  a  result  of  entertaining  the  pro- 
ceeding the  school  would  be  without  a  managing  board; 
that  vacancies  in  the  board  can  only  be  filled  by  the 
board  itself,  and,  there  being  insufficient  members  there- 
of, as  fL  result  of  the  litigation  referred  to,  to  constitute 
a  quorum,  the  board  could  not  make  appointments  to 
fill  such  vacancies.    The  trial  court  therefore  held  that 
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it  was  for  public  interest  that  the  litigation  should  be 
terminated.  In  his  conclusion  in  this  respect  we  find 
no  abuse  of  discretion,  but,  on  the  contrary,  the  exer- 
cise of  sound  discretion. 

By  section  4872,  Code  1915,  relative  to  the  election  of 
boards  of  education  in  incorporated  towns  and  villages, 
it  is  provided  that  the  elections  shall  be  held,  returns 
thereof  made  and  canvassed,  and  certificates  of  election 
issued,  in  accordance  with  the  laws  applicable  to  the 
election  of  ofiKcers  in  incorporated  towns  and  villages, 
except  that  no  registration  shall'  be  required.  By  sec- 
tion 3591,  relating  to  elections  for  municipal  corpora- 
tions, it  is  provided  that  all  elections  for  municipal^  of- 
ficers shall,  in  all  respects,  be  held  and  conducted  in  the 
manner  prescribed  by  law  in  cases  of  county  elections. 
By  section  1993,  prescribing  the  form  and  method  of 
furnishing  ballots  for  county  elections,  it  is  provided 
that  the  county  clerk  of  each  county  shall  provide  print- 
ed ballots  for  every  election  for  public  ofl&cers  in  which 
the  electors,  or  any  of  the  electors  within  the  county 
participate,  and  that  ballots  other  than  those  printed  by 
the  county  clerks  shall  not  be  cast,  counted,  or  can- 
vassed in  any  election,  further  providing  that  each  bal- 
lot shall  have  printed  thereon  an  indorsement  substan- 
tially as  follows:   Official  Ballot.   Election  held 

(insert  date),  with  the  fac  simile  signature  of  the  coun- 
ty clerk. 

The  election  in  question  was  held  before  the  Austral- 
ian ballot  law  of  1917  (Laws  1917,  c.  89)  became  ef- 
fective, and  was,  in  our  view  of  the  matter,  governed 
by  the  statutory  provisions  referred  to  above.  In  view 
of  our  conclusion  in  this  respect,  we  find  that  the  trial 
court  was  not  in  error  in  dismissing  the  rule  to  show 
cause. 

The  judgment  of  the  trial  court  will  therefore  be  af- 
firmed; and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 
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[No.  2049,  April  22,  1918.] 
[Rehearing  Denied  May  7,  1918.] 

VICTOR  AMERICAN  FUEL  CO.  v.  MELKUSCH. 

SYLLABUS  BY  THE  COURT. 

1  The  instructions  of  the  conrt  must  be  consid^ed  as  a 
whole.  "  P.  50 

2.  Expressions  used  in  instructions  to  juries  should  be 
considered  as  qualified  by  the  context  and  other  instructions. 

P.  50 

3.  A  requested  instruction  going  to  the  weight  of  eyidenoe 
was  prop^ly  refused;  that  being  a  question  for  the  Jury. 

P.  47 

Appeal  from  District  Court,  Bernalillo  County ;  Ray- 
nolds,  Judge. 

Action  by  Matt  Melkusch  against  the  Victor  Ameri- 
can Fuel  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

R.  E.  TwiTCHELL,  of  Santa  Fe,  for  appellant. 

A.  T.  Hannett,  of  Gallup,  and  George  S.  Klock,  of 
Albuquerque,  for  appellee. 

"^  OPINION  OP  THE  COURT. 

HANNA,  C.  J.  This  case  comes  before  this  court  for 
the  second  time;  the  first  case  being  reported  in  21  N. 
M.  396,  155  Pac.  727.  There  are  a  number  of  assign- 
ments of  error,  all  of  which  we  have  examined,  but  most 
of  which  we  find  it  unnecessary  to  consider  for  a  num- 
ber of  reasons.  Several  were  not  included  in  the  mo- 
tion for  a  new  trial,  others  are  not  available  because  no 
proper  exception  was  taken,  and  to  refer  to  these  mat- 
ters severally  would  be  to  unduly  lengthen  this  opinion. 

[3]  It  is  first  urged  by  appellant  that  the  refusal 
to  give  its  requested  instruction  No.  10  was  error.  This 
instruction,  in  our  opinion,  would  have  gone  to  the 
weight  of  the  evidence,  if  given,  a  question  for  the  jury, 
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and  was  therefore  properly  refused.  The  requested  in- 
struction pointed  out  the  evidence  of  the  plaintiff  to 
the  effect  that  he  had  requested  the  superintendent  of 
the  defendant  to  furnish  him  with  timbers  to  properly 
support  the  roof  of  the  mine  at  his  working  place.  It 
went  firrther  and  pointed  out  that  the  testimony  of  the 
superintendent  was  to  the  effect  that  nt)  such  request 
was  ever  made  upon  him,  and  that  it  therefore  followed 
as  a  matter  of  law,  unless  from  other  facte  and  circum- 
stances the  jury  was  prepared  to  find  the  testimony  of 
the  plaintiff  entitled  to  greater  weight  than  the  testi- 
money  of  the  superintendent  of  the  mine,  a  verdict 
should  be  returned  for  the  defendant.  The  instruction 
entirely  overlooked  the  fact  that  there  was  testimony 
of  three  other  witnesses  bearing  upon  this  particular  is- 
sue in  the  case,  and  it  is  our  conclusion  therefore  that 
the  instruction  would  have  attached  to  the  testimony 
of  the  mine  superintendent  an  undue  importance,  en- 
tirely ignoring  the  testimony  of  the  other  witnesses,  and 
would  in  effect  therefore  have  gone  to  the  weight  of  the 
evidence  before  the  jury  upon  this  particular  point  in 
the  case. 

The  second  point  presented  by  appellant's  brief,  and 
the  only  important  one  in  the  case,  was  based  upon  the 
proposition  that  it  is  error  for  the  court  to  assume  as 
proven  any  fact  as  to  which  the  evidence  is  conflicting, 
or  which  is  in  dispute.  In  this  same  connection  it  is 
further  contended  that  the  instruction  complained  of  is 
an  assumption  of  fact  and  a  comment  upon  the  weight 
of  the  evidence  in  the  case.  The  alleged  error  in  question 
complained  of  is  based  upon  the  following  instruction 
given  by  the  court,  viz. : 


f  «f 


'The  jury  Is  further  Instructed  that  If  It  should  find  that 
the  roof  of  this  room  was  dangerous  as  to  some  parts  or 
portions  thereof  but  not  as  to  the  Immediate  place  where 
the  plaintiff  was  acfually  engaged  In  work  at  the  time  fhd 
roof  began  to  fall,  then  and  In  that  case  you  may  find  that 
the  plaintiff  was  not  guilty  of  contributory  negligence.' 


>» 
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One  of  the  issues  in  this  ease  was  whether  or  not  the 
material  which  fell  upon  the  appellee  came  from  the 
roof  or  from  the  working  face  of  the  mine.  There  is, 
without  doubt,  no  question  that  can  be  raised  as  to  the 
correctness  of  the  principle  of  law  contended  for  by  ap- 
pellant, that  the  court  must  not  assume  as  proven,  aoy 
fact  as  to  which  the  evidence  is  conflicting  or  which  is 
in  dispute.  The  question,  however,  now  before  us  is  as 
to  the  application  of  this  principle  of  law  and  whether 
or  not  the  court  violated  the  same.  It  is  fundamental 
and  has  been  frequently  announced  by  this  court  that 
the  instructions  of  the  court  must  be  considered  as  a 
whole.  The  instruction  here  complained  of  appears  as 
No.  2  (c)  in  the  transcript  of  the  record,  and  upon  con- 
sideration of  this  particular  instruction  as  a  whole  it 
is  to  be  observed  that  the  trial  court  in  this  instruction 
first  pointed  out  that  *there  was  a  conflict  in  the  testi- 
mony  of  the  parties  as  to  the  manner  and  cause  of  the 
accident ;  the  plaintiff  contending  that  the  injuries  sus- 
tained were  caused  by  the  falling  of  a  quantity  of  ma- 
terial from  the  roof  of  the  room  in  which  he  was  work- 
ing, the  defendant  contending  that  the  injuries  were 
sustained  by  the  plaintiff  by  the  falling  of  material 
from  the  working  face  of  the  room  and  not  from  the 
roof.  The  court  further  said  that  he  therefore  instructed 
the  jury  that  in  order  to  justify  a  verdict  for  the  plaintiff 
it  was  incumbent  upon  him  to  prove  by  a  preponderance 
of  the  testimony,  and  that  the  jury  must  believe  from 
such  preponderance  of  testimony,  that  the  injuries  com- 
plained of  were  sustained  by  a  fall  of  rock  from  the 
roof  of  said  room,  as  a  result  of  negligence  upon  the 
part  of  the  defendant  in  failing  to  supply  plaintiff  with 
timbers,  and  that  the  failure  to  so  supply  the  timbers 
was  the  proximate  cause  of  the  accident,  etc.  After 
further  instructing  the  jury  upon  the  question  of  con- 
tributory negligence,  the  court  gave  the  paragrajdi  of 
the  instruction  here  in  question. 
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It  is  to  be  further  observed,  however,  that  in  sub- 
paragraph (d)  of  instruction  No.  2,  the  court  further 
instructed  the  jury  in  the  following  words: 


ti^ 


'If,  on  the  other  hand,  you  believe  from  a  preponderance 
of  the  testimony  that  the  accident  occured  and  the  Injury 
was  sustained  by  plaintiff,  as  testified  to  by  defendant's 
witnesses,  and  that  the  fall  of  material  came  from  the  work- 
ing face  of  room  No.  7,  and  not  from  the  roof  as  claimed 
by  the  plaintiff,  you  are  Instructed  that  under  the  law  of 
this  state  It  became  and  was  the  duty  of  the  plaintiff  to 
take  down  all  dangerous  coal,  slate,  rock,  or  other  material 
in  his  working  place,  and  If  you  believe  from  a  preponder- 
ance of  the  testimony  that  the  plaintiff  failed  to  do  so,  the 
plaintiff  is  deemed,  in  law,  to  have  been  guilty  of  negligence 
contributing  to  the  injuries  sustained  by  him,  and  for  which 
he  can  not  recover  of  the  defendant,  and  your  verdict  will 
be  for  the  defendant." 

This  instruction  as  a  whole,  coupled  with  the  further 

fact  that  the  court  submitted  a  special  finding  in  the 

following  language: 

\. 
"Also  you  will  be  given  this  question  to  answer  and  your 
foreman  when  he  returns  your  verdict  will  return  this  ques- 
tion with  your  signature  to  it.  The  question:  'Did  the  ma- 
terial which  fell  upon  the  plaintiff  come  from  the  face  or 
the  roof  of  his  room?'  You  must  answer  where  it  came 
from.  You  must  answer  this  first  in  order  to  find  a  ver- 
dict in  this  case." 

— would,  in  our  opinion,  clearly  indicate  that  the  jury 
could  not  have  been  misled  by  the  instruction  of  the 
court  complained  of,  and  that  the  court  cannot  be 
charged  with  having  assumed  as  a  proven  fact,  the  fact 
m  controversy  as  to  where  the  fall  of  material  which 
produced  the  injury  actually  came  from. 

[1,  2]  It  has  been  held  that  a  charge  consisting  of 
several  paragraphs  consecutively  numbered  must  be 
construed  as  one  charge  (Hawkins  v.  Hudson,  45  Ala. 
482)  and  that  separate  clauses  of  an  instruction  should 
not  be  separated  from  the  context  to  arrive  at  its  true 
meaning,  but  all  that  is  said  on  the  particular  subject 
should  be  considered  together.  Boesen  v.  Omaha  St.  R. 
Co.,  83  Neb.  378,  119  N.  W.  771.    It  might  also  be  ob- 
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derved  in  this  connection  that  the  particular  instruc- 
tion complained  of,  No.  2  (c),  was  primarily  addressed 
to  the  question  of  contributory  negligence  and  the  ref- 
erence to  the  falling  of  the  roof  was  incidental  to  the 
subject  of  the  instruction,  which  was  the  alleged  con- 
tributory negligence,  and  in  this  respect  the  instruction 
might  be  likened  to  the  one  considered  in  Oeary  v.  Kan- 
sas City  R.  Co.,  138  Mo.  251,  39  S.  W.  774,  60  Am.  St. 
Rep.  555,  which  read: 

"If  the  Jury  find  from  the  evidence  that  the  defendant's 
engine  was  derailed  by  reason  of  the  cracked,  defective,  and 
dangerous  conditions  of  said  wheel." 

It  was  contended  in  that  case  that  the  instruction  as- 
sumed that  the  wheel  of  the  locomotive  was  cracked, 
dangerous,  and  defective,  as  it  is  here  contended  that 
the  court  assumed  that  the  material  fell  from  the  roof. 
The  court,  however,  held  against  this  contention,  and 
said  that  the  objection  would  **  perhaps  suggest  itself 
only  to  the  verbal  critic  who  found  it  necessary  to  find 
some  fault  in  the  instruction. ' ' 

A  case  somewhat  similar  to  the  one  at  bar  is  also  called 
to  our  attention;  that  of  the  Portner  Brewing  Co.  v. 
Cooper,  120  Ga.  20,  47  S.  E.  631,  where  a  brewing  com- 
pany furnished  its  salesman^  with  a  horse  and  buggy 
to  be  used  in  visiting  patrons,  and  one  of  the  principal 
issues  was  whether  or  not  reasonably  safe  and  suitable 
harness  had  been  provided ;  the  court  held  a  charge  was 
not  erroneous  which  said  that :  ^ 


"If,  upon  reviewing  the  testimony,  you  find  that  the 
plaintiff  had  equal  opportunities — equal  means  of  ascer- 
taining the  defect — that  the  master  had,  then  the  plaintiff 
could  not  recover  and  your  verdict  would  be  for  the  defend- 
ant." 


The  court  in  effect  held  that  the  instruction  was  not 
subject  to  the  objection  that  it  assumed  the  existence 
of  a  defect  in  the  harness. 
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The  temtcrial  Supreme  Conn  held  in  ^  the  case  of 
Micra  v.  Territory,  13  N.  M.  192-201,  81  Pac.  586,  589, 
that: 

''Expressions  used  in  instructions  to  Juries  should  be  con- 
sidered as  qualified  by  the  context  and  other  instructions.' 


>f 


Measured  by  this  principle,  we  find  no  error  in  the 
instruction,  which,  when  considered  in  connection  with 
the  other  instructions  given,  cannot  be  considered  as 
assuming  a  fact  which  is  in  controversy  or  dispute. 

It  is  next  urged  in  connectioil  with  this  instruction 
that  it  is  a  comment  upon  the  weight  of  the  evidence,  and 
therefore  objectionable.  All  that  we  have  had  to  say  upon 
the  first  contention  here  considered  would  apply  lo  this 
proposition.  If  the  instruction  does  not  assume  the  dis- 
puted fact  to  be  proven,  it  cannot  be  said  to  be  a  com- 
ment upon  the  weight  of  the  evidence,  but  must  be  con- 
sidered, as  it  doubtless  was  considered,  as  a  fact  in  issue 
which  the  instructions  of  the  court  taken  as  a  whole 
dearly  point  out  and  which  the  special  finding  of  fact 
submitted  'to  the  jury  undoubtedly  made  clear  to  the 
jury. 

We  deem  it  unnecessary  to  further  consider  the  as- 
signments. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed ;  and  it  is  so  ordered. 

Parkeb  and  Bobebts,  J.J.,  concur. 


[No.  2077,  April  8,  1918.] 
ELLIOTT  V.  RICH. 


9YLLABU8  BY  THE  COURT. 

1.  Upon  the  allowance  of  a  lieu  selection  of  public  land  by 
the  local  land  officers,  the  state  and  its  lessee  acquire  such 
an  interest  in  the  land  as  authorizes  injunction  to  prevent 
wadtd  thefeon.  P.  55 

2.  Notwithstanding  the  title  to  land  cotered  by  lieu  seleo- 
tion  by  the  state  is  in  litigation  before  the  Land  Department 
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4>f  the  government,  th»  aUte.  ao4  UidpiiikIi  it  Itn  lfi8»e«»  maj 
malatain  an  iiduiLCtioii  to  pr^vant  waste  peading  a  final  te- 
tennlnation  o^  tbe  ri^te  of  t^  pMties  by  the  Land  D^ 
partment.  P.  56 

t 

Appeal  from  District  Court,  Roosevelt  County;  Me- 
Clure,  Judge. 

Suit  by  William  Elliott  against  Everett  Eich.  Decree 
lor  defendant,  and  plaintiff  appe{ils»  Reversed  and  re- 
mandedy  with  directions. 

Keith  Bdwabds,  of  Ft.  Sumner,  and  G.  L.  Reese,  of 
Portales,  for  appellant. 

J.  E.  Pabdue,  of  Ft.  Sumner,  for  appellee. 

OPINION  OP  THE  COURT. 

PARKER,  J.  The  appellant  filed  his  complaint  in 
the  district  court  of  Roosevelt  county  against  the  appel- 
lee, alleging  that  the  appellant  was  the  lessee  of  certipn 
la<ids  from  the  state  of  New  Mexico;  that  the  appellee 
on  a  day  certain  and  at  divers  other  times  entered  upon 
and  broke  and  plowed  up  the  soil  of  a  portion  of  aaid 
premises;  that  said  premises  were  valuable  for  grazing 
purposes,  and  were  leased  by  the  appellant  for  said 
purposes  only ;  that  said  breaking  and  plowing  of  the 
soil  completely  destroyed  the  grass  on  said  premises  and 
irreparably  injured  it  for  grazing  purposes;  that  the 
appellee  was  about  to  commit  further  trespass  of  a  sim- 
ilar nature;  and  prayed  for  an  injunction  against  any 
further  trespass  or  injuries  to  the  said  premises.  After- 
wards an  amended  complaint  was  filed,  adding  the  fur- 
ther allegation  that  the  state  of  New  Mexico,  the  les- 
sor of  appellant,  had  filed  application  in  the  United 
States  land  office  at  Ft.  Sumner,  N.  M.,  for  the  selec- 
tion, as  indemnity  lieu  lands,  of  the  said  lands,  and 
that  on  the  5th  day  of  April,  1915,  the  said  selections 
were  duly  allowed  by  the  officers  of  the  said  land  office. 
The  appellee  answered  the  amended  complaint,  denying 
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that  the  said  selections  were  allowed  by  the  officers  of 
the  said  land  office  and  the  lands  segregated  from  all 
form  of  entry.  He  admitted  that  he  plowed  up  the  land, 
but  alleged  that  he  did  so  in  pursuance  of  his  right  as 
a  bona  fide  settler  upon  the  said  land,  alleging  settle- 
ment made  prior  to  the  selection  by  the  state  and 
continued  to  thfe  date  of  the  answer.  He  also  ad- 
mitted that  the  lands  were  valuable  for  grazing  pur- 
poses, and  that  the  breaking  up  and  plowing  of  the 
same  completely  destroyed  the  grass  and  injured  the 
land  for  grazing  purposes,  but  he  denied  that  he  plowed 
any  lands  except  those  embraced  within  his  alleged 
homestead  settlement.  By  way  of  new  matter,  appel- 
lee further  alleged  in  his  answer  that  the  state  of  New 
Mexico  had  no  interest  in  and  to  the  lands  at  the  time 
of  the  purported  lease  to  the  appellant;  that  appellee 
was  a  prior  settler;  that  he  had  an  application  pending 
in  the  Department  of  the  Interior  to  enter  the  land  as  a 
homestead;  that  the  selection  of  the  state  was  not  filed 
until  after  his  settlement  had  been  initiated;  that  the 
selection  had  not  been  approved  by  the  Secretary  of  the 
Interior,  and  until  such  approval  the  state  had  no  in- 
terest in  the  lands  subject  to  lease.  A  reply  was  filed 
by  the  appellant  denying  each  and  every  allegation  con- 
tained in  the  answer. 

Upon  final  hearing,  the  court  made  findings  of  fact 
and  conclusions  of  law  to  the  following  eflfect :  That  the 
appellee  had  settled  upon  and  was  occupying,  and  with 
his  family  was  residing  upon  and  occupying,  the  land  in 
question  as  a  homestead  at  the  time  the  state  of  New 
Mexico  filed  its  selection  of  said  land  under  the  pro- 
visions of  the  Enabling  Act,  which  said  land  he  has  at 
all  times  claimed  as  a. settler  and  homesteader  since 
the  date  of  said  settlement.  The  court  found  that  the 
appellant's  right  and  title  and  interest  in  and  to  the 
premises  in  question  was  extremely  doubtful  and  uncer- 
tain, and  so  extremely  doubtful  and  uncertain  that  the 
courj  deemed  it  insufficient  to  entitle  the  appellant  to 
permanent   injunctive   relief,   and  thereupon   dissolved 


JANUARY  TERM,  1918,  bfS 

Elliott  y.  Rich,  24  Ni  M.  52. 

the  preliminary  injunction  theretofore  issued.  A  de- 
cree was  entered  accordingly,  from  which  appellant  ap- 
peals. 

It  appears  in  the  testimony  that  the  state  filed  its  lieu 
selection  list  covering  the  lands  in  controversy  on  th6 
23d  day  of  October,  1914,  which  selection  was  allowed 
by  the  local  land  office.  On  the  following  day,  October 
24,  1914,  the  appellee  filed  a  homestead  application  in 
the  same  land  office  covering  the  land  in  controversy. 
This  application  was  rejected  by  the  local  land  office  on 
the  same  day  that  the  lieu  selection  by  the  state  was 
allowed.  Afterwards  the  appellee  filed  a  contest  against 
the  state's  selection,  which  contest  was  undisposed  of 
at  the  time  of  the  hearing  before  the  court.  It  further 
appears  that  the  appellee  plowed  up  and  broke  out 
some  20  acres  of  the  land  involved,  and  threatened  to 
continue  said  plowing  and  breaking,  and  that  the  prem- 
ises were  valuable  chiefly  for  grazing  and  were  leaded 
by  the  appellant  for  that  purpose,  and  that  the  plowing 
of  the  soil  completely  destroyed  the  grass  thereon  and 
irreparably  injured  it  for  grazing  purposes. 

[1]  The  proposition  advanced  by  appellee  that  the 
state  had  no  power  to  lease  the  lands  in  question  until 
after  the  approval  by  the  Secretary  of  the  Interior  is 
disposed  of  by  our  recent  holding  in  the  case  of  Makem- 
son  V.  Dillon  et  al.,  171  Pac.  673  (not  yet  officially  re- 
ported), in  which  we  held  that,  upon  the  approval  by 
the  local  land  office  of  a  lieu  selection  by  the  state,  the 
state  acquired  such  an  interest  in  the  land  as  entitled  it 
to  lease  the  same,  and  that  the  lessee  might  maintain  an 
injunction  to  prevent  trespasses  thereon. 

[2]  The  court  evidently  fell  into  error  in  refusing 
the  injunction  in  this  case.  It  based  its  judgment  upon 
the  fact  that  there  was  a  contest  pending  in  the  land 
office  touching  the  respective  rights  of  the  parties,  and 
that  therefore  the  rights  of  appellant  were  too  uncer- 
tain to  warrant  injunction.  But  this  fact  furnished 
no  basis  for  denying  the  relief  sought.  The  state  had 
secured  an  allowance  of  its  selection  prior  to  the  initia- 
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tion  in  the  land  <^oe  of  any  claim  on  the  part  of  ap- 
pellee. Until  the  appellee  had  secured  favorable  action 
by  the  Land  Department  and  a  cancellation  of  the  se- 
lection by  the  state,  he  had  no  such  right  in  the  prem- 
ises as  would  entitle  him  to  plow  up  the  land  and  de- 
stroy the  grasses  thereon  to  the  detriment  of  the  appel- 
lant. It  was  within  the  power  and  it  was  the  duty  of 
the  court,  under  the  circumstances,  to  preserve  the  es- 
tate until  final  disposition  of  the  rights  of  the  respective 
parties  had  been  made  by  the  Land  Department  of  the 
government. 

Thus  in  Olive  Land  &  Development  Co.  v.  Olm&tead 
et  aL  <C.  C.)  li)3  Fed.  568,  the  owner  of  patented  land 
within  a  forest  reserve,  under  the  act  of  Congress  of 
June  4,  1897,  c.  2,  30  Stat  11,  35,  36  (U.  S.  Comp.  St. 
1916,  §§  5126-5134),  surrendered  his  land  to  the  gov- 
ernment and  made  a  selection  of  lieu  land  as  provided 
fof  in  said  act.  Subsequently  certain  persons  made  a 
placer  iocaticm  upon  the  land  embraced  within  the  lieu 
selection  upon  the  theory  that  it  was  mineral  land, 
and  contained  petroleum  in  commercial  quantities,  and 
gave  out  and  proposed  that  they  would  sink  wells  and 
extract  the  petroleum  from  said  land.  The  owners  of 
the  lieu  selection  brought  suit  for  an  injunction  against 
the  owners  of  the  placer  location,  and  their  suit  was 
maintained  by  the  court  upon  the  theory  that,  notwith- 
standing the  question  of  the  ultimate  title  to  the 'land 
was  pending  in  the  Land  Department,  nevertheless  the 
plaintiff  was  entitled  to  injunctive  relief  to  preserve  the 
estate  from  waste,  pending  final  action  by  the  Land  De- 
partment. Many  cases  are  cited  and  quoted  from  the 
Supreme  Court  of  the  United  States  announcing  the 
more  modern  doctrine  that  the  mere  fact  that  the  ulti- 
mate title  or  right  is  in  litigation  in  no  way  militates 
against  the  right  to  injunctive  relief  to  protect  the  es- 
tate from  waste  pending  the  determination  of  the  rights 
of  the  parties. 

In  Northern  Pacific  Ry.  Co.  v.  Soderberg  (C.  C.)  86 
Fed.  49,  an  injunction  was  granted  to  prevent  the  min- 
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mg  of  building  stone  upon  lands  within  the  plaee  lim- 
its of  the  grant  to  the  Northern  Pacific  Railroad,  pend- 
ing the  determination  of  the  mineral  or  non-mineral 
character  of  the  land  by  the  Land  Department  of  the 
government,  although  the  lands  at  the  time  were  nn- 
surveyed. 

In  Humbird  v.  Avery  (C.  C.)  110  Fed.  465,  the  Cir- 
cuit Court  for  the  District  of  Minnesota  refused  an  in- 
junction for  the  reason  that  the  damage  had  /dready 
beSn  doni»,  in  that  the  timber  upon  the  land  had  been 
already  cut  off;  but  the  court  recognizes  the  right  and 
duty  to  preserve  the  estate  by  injunction  pending  the 
decision  of  the  rights  of  the  paxties  by  the  Land  De- 
partment of  the  government. 

In  Wallula  Pacific  By.  Co.  v.  Portland  &  S.  Ry.  Go. 
(C.  ^.)  154  Fed.  902,  there  was  a  contest  between  two 
raili^ad  companies  as  to  a  right  of  way,  and  one  brought 
a  bill  for  injunction  against  the  other  to  prohibit  it 
from  trespassing  upon  the  right  of  way.  The  relief 
was  denied  in  that  case  for  the  reason  that  the  build- 
ing <Kf  a  railroad  upon  the  right  of  way  did  not  eonsti- 
tote  waste,  and  there  were  no  allegations  in  the  com- 
plaint bringing  the  plaintiff  within  the  rule.  The  rule, 
however,  that  iiyuncticm  will  lie  to  prevent  waste  pend- 
ing the  decision  of  the  right  to  land  by  the  Land  De- 
partment of  the  government  is  recognized. 

In  Cosmos  Co.  v.  Gray  Eagle  Co,,  190  U.  S.  315,  24 
Sup.  Ct  860,  47  L,  Ed.  1064,  the  same  principle  was 
recognized,  although  in  that  case  the  relief  was  denied, 
the  court  saying: 

**The  bill  Is  not  based  upon  any  alleged  power  of  the 
■court  to  prevent  the  taking  out  of  mineral  from  the  land, 
pending  the  decision  of  the  Land  Department  upon  the 
rights  of  the  complainant,  and  the  court  has  not  been  asked 
by  any  averments  in  the  bill  or  any  prayer  for  relief  to  con- 
sider that  question." 

In  an  earlier  case  (Erhart  v.  Boaro,  113  TJ.  S.  538, 
5  Sup.  Ct.  566,  28  L.  Ed.  1116)  is  to  be  found  a  state- 
ment of  the  position  of  the  Supreme  Court  of  the  Unit- 
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ed  States  that  the  former  equitable  doctrine  that  a  par- 
ty should  be  left  to  his  remedy  at  law  in  regard  to  the 
possession  of  real  estate  had  been  greatly  modified  in 
modem  times,  .so  that  the  equitable  jurisdiction  now 
exists  to  prevent  waste,  notwithstanding  the  title  to  the 
premises  be  in  litigation. 

Many  other  federal  and  state  cases  might  be  cited^ 
but  the  above  would  seem  to  be  sufficient. 

It  appears,  therefore,  as  has  been  heretofore  staged, 
that  it  was  the  duty  of  the  court  to  preserve  the  estate 
in  controversy  from  waste,  pending  a  decision  of  the 
rights  of  the  respective  parties  by  the  Land  Depart- 
ment of  the  government.  The  state  had  acquired  such 
an  interest  by  the  allowance  of  the  selection,  and  the 
appellant  under  the  lease  by  the  state  to  him,  that  in- 
junction as  prayed  in  the  ccJmplaint.  was  a  propeA*em- 
edy.  The  state's  entry  had  been  allowed,  and  the  ap-. 
pellee  's  entry  had  been  disallowed  and  his  contest  of  the 
state's  selection  was  pending  in  the  Land  Department. 
The  right  to  the  ultimate  title  to  the  land  was  in  litigation 
before  that  department.  Pending  the  determination  of 
that  litigation,  a  court  of  equity  should  preserve  the 
estate  from  waste. 

The  judgment  of  the  court  below  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  directions  to  award 
an  injunction  against  the  appellee  as  prayed  by  the  ap- 
pellant, with  the  provision,  however,  to  the  effect  that 
should  the  Land  Department  of  the  government  at  any 
time,  prior  to  the  clear  listing  of  the  land  to  the  state, 
determine  that  the  land  was  not  subject  to  such  selec- 
tion on  account  of  the  prior  settlement  and  rights  of 
the  appellee,  the  operation  of  the  decree  will  thereupon 
cease,  and  it  is  so  ordered. 

Hanna.  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2142,  April  8,  1918.] 

STATE  V.  MOSS. 

SYLiLABUS  BY  THE  COURT. 

1.  Mutual  combat  is  one  into  whicli  the  parties  enter  will- 
ingly, and  an  instruction  on  mutual  combat  Is  properly  re- 
fused where  the  evidence  does  not  warrant  the  same.     P.  61 

2.  A  verdict  of  guilty  of  murder  in  the  second  degree  will 
not  be  set  aside  because  the  court  erroneously  instructed  the 
Jury  on  the  subject  of  involuntary  manslaughter.  P.  62 

3.  The  jur^  in  a  criminal  case  is  not  bound  to  believe  the 
evidence  of  a  defendant,  and  may  properly  take  the  fact  that 
he  is  the  defendant  into  consideration,  and  give  his  evidence 
such  weight  as,  under  all  the  circumstances,  it  may  think 
him  entitled  to,  and  an  instruction  that  does  no  more  than 
call  the  attention  of  the  jury  to  this  rule  is  not  erroneous. 

P.  63 

» 

4.  It  is  not  error  for  the  court  to  define  a  deadly  weapon 
in  the  terms  of  the  statute.  P.  64 

5.  Instruction  given  by  the  court,  as  to  credibility  of  wit- 
nesses, approved.  P.  64 

6.  It  is  proper  for  the  court  to  instruct  the  jury  that  the 
remarka  of  counsel  are  not  to  be  regarded  as  evidence,  and 
that  their  verdict  must  be  founded  solely  upon  the  evidence 
and  the  law  as  given  it  by  the  court.  P.  65 

7.  The  court  properly  refused  to  instruct  the  jury  that,  if 
a  person  has  reason  to  expect  an  unlawful  attack,  he  has  a 
legal  right  to  arm  himself  to  resist  such  attack.  P.  66 

Appeal  from  District  Court,  Chaves  County;  Rich- 
ardson, Judge. 

Gteorge  B.  Moss  was  convicted  of  murder  in  the  sec- 
ond de^ee,  and  he  appeals.    Affirmed, 

0.  0.  AsKREN,  of  Bosv^ell,  and  A.  W.  Hockenhtjuj, 
of  Clovis,  (Dan  M.  Jackson,  of  El  Paso,  Tex.,  of  coun- 
sel) for  appellant. 
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Court  should  have  given  requested  instruction  on 
mutual  combat. 

Whart.  on  Homicide,  Sec.  167,  175;  21  Cyc.  1059, 
1053,  1032 ;  Michie  on  Homicide.  1488 ;  Seldon  v.  State, 
18  a  W.  459. 

Instruction  pointing  out  defendant  as  a  witness  is 
error. 

Sec.  2796,  Code  1915 ;  Terr.  v.  Komine,  2  N.  M.  114 ; 
(New  Mexico  cases  cited,  djbtinguished)  Buckley  v. 
State,  62  Miss.  705 ;  State  v.  Bartlett,  19  L.  R.  A.  (N. 
S-)  802 ;  Harrell  v.  State,  40  S.  W.  799 ;  WilUams  v. 
State,  40  S.  W.  801;  Penny  v.  State,  42  S.  W.  297; 
Oliver  v.  State,  42  S.  W.  554;  Shields  v.  State,  44  S. 
W.  844 ;  Housh  v.  State,  61  N.  W.  578. 

Error  to  assume  in  instructions  that  instrument  used 
in  causing  death  was  a  deadly  weapon. 

2  Michie  (jn  Homicide,  1506 ;  21  Cyc.  1034 ;  13  Stand. 
Enc.  of  P.  854 ;  21  Cyc.  1045 ;  Brooks  v.  State,  60  S.  W. 
53 ;  21  Cyc.  1027. 

9 

IsAtruction  that  arguments  of  counsel  shall  not  be 
regarded  as  evidence  is  erroneous. 

Art.  11,  Sec.  14,  State  Const. ;  2  Stand.  Enc.  of  Pro. 
828 ;  Gibson  v.  State,  7  So.  376 ;  Wiggins  v.  State,  29 
S.  E.  26;  People  v.  Ambach,  93  N.  E.  310;  Spieer  v. 
State,  105  S.  W.  813 ;  Reeves  v.  State,  31  S.  W.  382 ;  1 
Haynes  New  Trial  &  App.  635 ;  Terr.  v.  Miera,  81  Pac. 
589;  1  Thomp.  on  Trials,  Sec.  920. 

Requested  instruction  as  to  right  of  defendant  to 
arm  himself  was  imprc^erly  refused. 

Sec.  6,  Art.  2,  State  Const.;  Sec.  1701,  Code  1915; 
State  V.  Bone,  87  N.  W.  507.  ' 

C.  A.  Hatch,  Assistant  Attorney  General,  for  the 
State. 
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The  defendant  cannot  complain  because  he  was  con- 
victed of  a  higher  offense  than  that  of  which  complaint 
is  made. 

State  V.  Risley.  136  Mo.  137,  S.  W.  823 ;  State  v.  Bell, 
136  Mo.  120,  37  S.  W.  823 ;  State  v.  Brown,  145  Mo.  680, 
47  S.  W.  789 ;  Alexander  v.  State,  40  Tex..  Criminal  Ap- 
peals, 395,  49  S.  W.  229 ;  State  v.  Grey,  46  Ore.  24,  79 
Pac.  53;  Green  v.  Commonwealth,  26  Ky.  L.  Rep.  121, 
83  S.  W.  638 ;  People  v.  Woods,  147  Cal.  265,  81  Pac. 
652,  109  Amer.  State  Reps.  151 ;  People  v.  Chaves,  122 
Cal.  135,  54  Pac.  596 ;  Crowder  v.  State,  180  S.  W.  706, 
a  Texas  case  not  reported  in  the  State  Reports ;  Gannon 
V.  People,  127  lU.  507  2,  N.  E.  525,  11  Amer.  State 
Reps.  147. 

Instruction  regarding  defendant  as  ^  witness  was 
correct. 

Terr.  v.  Gonzales,  11  N.  M.  304 ;  Faulkner  v.  Terr.,  6 
N.  M.  464 ;  Terr.  v.  Taylor,  11  N.  M.  588 ;  12  Cyc.  638 ; 
People  V.  Herrick,  26  N.  W.  767 ;  Smith  v.  State,  24  So. 
55 ;  State  v.  Moelchem,  5  N.  W.  186 ;  State  v.  Morrison, 
16  S.  W.  492 ;  State  v.  Brown,  115  S.  W.  967. 

Requested  instruction  as  to  right  to  arm  was  erro- 
neous. 

People  V.  Hurtado,  63  Cal.  288 ;  State  v.  Yourex,  76 
Pac.  203. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  On  change  of  venue  from  Curry  coun- 
ty appellant  was  tried  and  found  guilty  of  murder  in 
the  second  degree  by  a  jury  in  the  district  court  of 
Chaves  county.  From  the  judgment  imposing  sentence 
he  appeals. 

[1]  The  first  ground  upon  which  he  relies  for  a 
reversal  in  this  court  is  alleged  error  in  the  refusal  by 
the  trial  court  to  give  his  requested  instructions  num- 
bered 6  and  7  on  the  subject  of  mutual  combat  There 
was  no  error  in  refusing  to  give  the  requested  instruc- 
tioitt,  because  they  were  not  justified  by  the  evidence. 
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*'A  mutual  combat  is  one  into  which  the  parties  enter 
willingly"  (Vol.  5  Words  and  Phrases,  p.  4648);  or 
''is  the  mutual  intent  to  fight"  (Tate  v.  State,  46  Ga. 
148). 

The  evidence  in  this  ca&e  on  the  part  of  the  state 
shows  an  unprovoked  and  malicious  assault  upon  the 
deceased  by  appellant ;  that  he  was  attacked  and  stabbed 
in  the  side  by  appellant  while  he  was  bending  over  a 
barrel,  rolling  it  into  the  saloon.  On  the  part  of  the 
appellant  his  testimony  was  to  the  effect  that  as  he  start- 
ed to  enter  the  saloon  the  deceased  was  standing  inside 
the  door  and  struck  him  a  violent  blow  on  the  head 
with  his  fist,  felling  him  to  the  floor ;  that  deceased  there- 
upon pounced  upon  him  and  began  beating  him,  aUd 
told  him  that  kp  intended  to  cut  his  heart  out,  or  words 
to  that  effect ;  whereupon  appellant  succeeded  in  getting 
his  knife  out  of  his  pocket  and  stabbed  the  deceased. 
Thus  it  will  be  seen  that  there  was  no  evidence  of  mut- 
ual combat,  and  the  instructions  were  properly  refused. 

[2]  Appellant  complains  of  the  court's  charge  rel- 
ative to  involuntary  manslaughter,  and  says  there  was 
no  evidence  whatsoever  to  support  such  instruction. 
Appellant's  counsel  admit  that  they  are  familiar  with 
the  general  rule  that  it  is  not  error  to  charge  upon  a 
lower  degree  of  homicide  than  the  one  upon  which  the 
appellant  is  convicted.  In  avoidance  of  this  general 
rule,  appellant  contends  that  the  instruction  as  to  invol- 
untary manslaughter  depreciated  from  that  of  volun- 
tary manslaughter,  and  the  jury  was  confused  thereby 
to  the  prejudice  of  the  appellant.  They  do  not  point 
out  how  this  instruction  could  have  depreciated  that 
of  voluntary  manslaughter,  and  we  are  unable  to  see 
how  it  could  have  been  misleading  to  the  jury.  Under 
the  instructions  given  regarding  voluntary  manslaught- 
er, the  jury  could  have  found  the  defendant  guilty  in 
this  degree  of  homicide  had  it  deemed  the  facts  war- 
ranted it.  It  is  well  settled  that  instructions  favorable 
to  the  accused  are  never  ground  for  reversal  of  a  ver- 
dict for  conviction;  hence  one  who  has  been  convicted 
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of  a  superior  grade  of  culpable*  homicide  can  have  no 
benefit -from  the  fact  that  the  court  gave  the  jury  a 
charge  ixx  respect  to  an  inferior  grade.  A  verdict  of 
guilty  of  murder  in  the  second  degree  will  not  be  set 
aside  because  the  trial  court  erroneously  instructed  the 
jury  on  the  subject  of  involuntary  manslaughter.  13 
E.  C.  L.  (Homicide)  238.  For  this  reason  appellant 
cannot  complain  of  the  instruction. 

The  sixteenth  instruction  given  by  the  court  was  as 
:^ollows : 

"You  are  instructed  that  the  defendant  is  a  competent 
witness  In  his  own  behalf,  and  when  he  offered  himself  as 
a  witness  in  ^Is  case  he  became  as  any  other  witness,  and 
his  credibility  is  to  be  tested  by  and  subject  to  the  same 
tests  as  are  applied  to  any  other  witness.  In  determining 
the  degree  of  credibility  that  should  be  given  to  the  testi- 
mony ot  the  defendant,  the  Jury  have  a  right  t6  take  into 
consideration  the  fact  that  he  is  interested  in  the  result  of  the 
prosecution,  as  well  as  his  demeanor  and  conduct  on  the 
witness  stand,  and  you  may  take  into  consideration  all  the 
facts  and  circumstances  proved  in  the  case  tending  to  cor- 
roborate or  contradict  the  testimony  given  by  the  defen- 
dant." 

[3]  Appellant  says  that  this  instruction  was  preju- 
dicial in  that  it  singled  him  out  and  called  the  jury's 
special  attention  to  his  interest  in  the  case.  The  jury 
in  a  criminal  case  as  not  bound  to  believe  the  evidence 
of  a  defendant,  and  may  properly  take  the  fact  that 
he  is  the  defendant  into  consideration,  and  give  his  evi- 
dence such  weight  as,  under  all  the  circumstances,  it 
may  think  him  entitled  to,  and  an  instruction  that  does 
no  more  than  call  the  attention  of  the  jury  to  this  rule 
is  not  erroneous.  Doyle  v.  People,  147  111.  394,  35  N. 
E.  372 ;  Lemen  v,  People,  133  111.  App.  295.  An  instruc- 
tion similar  to  the  one  in  question  was  upheld  by  the 
territorial  Supreme  Court  in  the  case  of  Territory  v. 
Taylor,  11  N.  M.  588,  71  Pac.  489,  an*  is  supported  by 
the  cases  of  Territory  v.  Gonzales,  11  N.  M.  301,  68  Pac. 
925;  Faulkner  v.  Territory,  6  N.  M.  464,  30  Pac.  905; 
and  Territory  v.  Romine,  2  N.  M.  114.  Appended  to  the 
case  of  State  v.  Bartlett,  50  Or.  440,  93  Pac.  243.  19  L. 
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B.  A.  (N.  S.)  802,  126  Am.  St.  Rep.  751,  will  be  found 
an  interesting  note  on  this  question.  The  great  weight 
of  authority  upholds  the  giving  of  such  an  instruction. 
We  see  no  reason  for  departing  from  the  well-establish- 
ed rule  in  this  jurisdiction,  and  therefore  hold. that  the 
instruction  in  question  was  proper. 

[4]  Complaint  is  made  of  the  action  of  the  court 
in  giving  instruction  numbered  25,.  in  which  the  court 
defined  a  deadly  weapon  in  the  terms  of  the  statute^ 
In  the  case  of  State  v.  Dickens,  165  Pac.  850,  a  similai^ 
question  was  presented,  and  we  held  that  it  was  not 
error  for  the  court  in  instructing  the  jury  to  define  a 
deadly  weapon  in  the  terms  of  the  statute^  We  see  no 
reason  for  departing  from  the  rule  there  announced. 

[5]  The  court's  instruction  numbered  29  was  as 
follows : 

"You  are  instructed  that  it  is  for  you  to  determine  what 
part  of  the  evidence  is  true  and  what  part  of  It,  If  any,  is 
false.  In  case  you  find  a  conflict  In  the  evidence  to  suph 
an  extent  that  you  cannot  believe  it  all,  you  should  believe 
such  evidence  as  you  are  satisfied  is  true,  and  reject  such 
as  you  believe  to  be  false.  If  you  believe  that  any  witness 
in  this  case  has  testified  knowln^rly  and  willfully  falsely  as 
to  any  material  matter  In  issue  In  this  case,  you  have  a 
right  to  disregard  all  or  any  portion  of  the  testimony  of  such 
witness,  unless  you  further  believe  the  testimony  of  such 
witness  to  be  corroborated*  by  other  credible  evidence  In  the 
case  which  you  believe  to  be  true." 

Appellant  says  tiat  the  giving  of  this  instruction  was 
error  in  that  it  was  an  erroneous  statement  of  the  law 
as  to  the  weight  and  credit  of  the  evidence  in  the  case  to 
be  given  by  the  jury,  and  was  an  erroneous  statement 
of  the  law  as  to  the  extent  the  jury  should  believe  the 
evidence;  that  it  invaded  the  province  of  the  jury,  in 
that  it  was  a  comment  to  the  jury  on  the  weight  of  the 
credibility  of  a  witness,  in  this :  that  the  jury  was  told 
in  the  last  paragraph  of  said  instruction  that,  even 
though  it  might  believe  a  witness  in  the  case  had  testi- 
fied knowingly  and  willfully  falsely  as  to  any  material 
matter  in  issue  in  the  case,  it  had  a  right  to  disregard 
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all  or  any  portion  of  the  testimony  of  such  witness  un- 
less it  further  believed  the  testimony  of  such  witness 
was  corroborated  by  other  credible  evidence  in  the  case 
which  it  believed  to  be  true.  A  careful  reading  of  the 
above  instruction  will  show  that  the  court  simply  told 
the  jury,  if  it  believed  a  witness  had  testified  falsely  to 
any  material  issue,  it  could  disregard  all  or  any  portion 
of  his  testimony  unless  it  further  believed  such  testi- 
mony was  corroborated  by  credible  evidence,  which,  it 
believed  to  be  true.  In  other  words,  the  jury  was  told 
if  it  believed  a  witness  had  testified  falsely  to  some  ma- 
terial fact,  yet  if  other  parts  of  his  testimony  is  cor- 
roborated by  evidence  it  believed  to  be  true,  it  need  not^ 
because  of  his  false  testimony  in  the  one  instance*  dis- 
believe the  rest  of  his  testimony.  The  court  did  not 
instruct  the  jury  in  any  sense,  nor  did  it  tell  it  to  be- 
lieve false  testimony.  This  form  of  instruction  has  been 
approved  by  the  various  courts.  In  the  case  of  Terri- 
tory V.  Garcia,  12  N.  M.  87,  75  Pac.  34,  the  following 
instruction  was  approved  by  the  territorial  court: 

"The  court  Instructs  you  that  you  are  the  sole  Judges  of 
the  weight  of  the  evidence  and  of  the  credibility  of  the  wit- 
nesses; and,  if  you  believe  from  the  evidence  that  any  wit- 
ness has  willfully  sworn  falsely  as  to  any  material  fact  in 
this  case,  you  may,  unless  the  same  is  corroborated  by  other 
credible  evidence,  or  facts  and  circumstances  in  evidence, 
disregard  the  whole  or  any  part  of  the  testimony  of  such 
witness;  and  In  passing  on  the  credibility  of  any  witness, 
or  the  weight  to  be  given  to  his  testimony,  you  may  consider 
his  manner  and  conduct  upon  the  stand,  his  means  of  knowl- 
edge, the  relationship  of  the  parties,  if  s^ny,  and  the  inter- 
est that  he  may  have  in  the  result  of  the  case." 

In  the  case  of  State  v.  Goff,  71  Or.  352,  142  Pac.  564, 
the  question  was  fully  discussed  and  the  giving  of  a 
similar  instruction  approved.  We  see  no  error  in  the 
giving  of  this  instruction. 

[6]  The  next  point  relied  upon  is  that  the  court 
was  in  errer  in  giviz^g  instruction  numbered  13,  read- 
ing as  follows: 
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"The  arguments  of  council  are  not  evidence  in  the  case, 
and  yoli  are  to  depend  for  the  evidence  upon  your  own 
memories  and  not  upon  statements  of  counsel.  Nor  are 
their  statements  of  the  law  to  be  taken  as  correct  if  in  con- 
flict with  that  given  you  by  the  court.  In  deciding  this 
case  you  should  not  consider  as  evidence  the  statements  of 
counsel  made  in  your  presence  nor  the  testimony  which 
may  have  been  ruled  out  or  withdrawn  from  your  considera- 
tion by  the  court,  nor  should  you  conjecture  what  would  have 
been   the  answers  to   questions  which   the  court  may  have 

ruled  could  not  be  answered." 

# 

A  similar  instruction  was  approved  by  the  territorial 
Supreme  Court  in  the  case  of  Miera  v.  Territory,  13  N. 
M.  192,  81  Pac.  586.  It  is  proper  for  the  court  to  in- 
struct the  jury  that  the  remarks  of  counsel  are  not  to 
be  regarded  as  evidence,  and  that  its  verdict  must  be 
founded  solely  on  the  evidence  and  the  law  as  given 
by  the  court. 

[7]  It  is  next  urged  that  the  court  erred  in  refus- 
ing to  give  requested  instruction  numbered  10,  to  the 
effect  that,  if  a  person  has  reason  to  expect  an  unlawful 
attack,  he  has  a  legal  right  to  arm  himself  to  resist  such 
attack.  This  instruction  was  properly  refused,  as  it 
does  not  state  the  law  correctly.  One  does  not  have 
the  right  to  arm  himself  with  a  deadly  weapon  for  the 
purpose  of  resisting  an  attack,  unless  he  has  just 
grounds  to  believe  that  the  anticipated  attack  will  be 
of  such  a  character  as  to  endanger  life. 

Appellant  lastly  urges  that  because  the  court  refused 
to  give  his  requested  instruction  numbered  8,  to  the  effect 
that  the  burden  of  proof  never  shifted,  he  was  thereby 
required  to  prove  excuse  or  justification,  and  the  burden 
of  proof  shifted.  Several  authorities  are  cited  to  the  eflfect 
that  the  burden  of  proof  is  upon  the  state  to  establish  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt.  There 
is  no  question  but  that  the  state  is  required  to  prove  the 
defendant  guilty  beyond  a  reasonable  doubt.  But  we 
have  carefully  examined  the  court's  instructions,  and 
fail  to  find  a  single  one  which  indicated  in  the  slightest 
degree  that  the  burden  was  placed  upon  the  defendant. 
Paragraph  4  of  the  court's  general  charge  is  as  follows: 
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"If  you  believe  that  each  and  all  of  the  material  allega- 
tions of  the  indictment,  as  just  outlined  to  you,  have  been 
established  by  the  evidence  to  your  satisfaction  and  beyond 
a  reasonable  doubt,  then  you  should  find  the  defendant 
guilty  as  charged  in 'the  indictment. 

"If,  on  the  other  hand,  you  have  a  reasonable  doubt  as 
to  the  truth  of  any  one  or  all  the  material  allegations  of 
the  indictment,  as  Just  outlined  to  you,  then  and  in  that 
case  you  will  find  the  defendant  not  guilty." 

Paragraph  numbered  14  of  the  court's  general  charge 
is  as  follows: 

"The  law  presumes  that  any  person  charged  with  a  crime 
Is  innocent  until  his  guilt  is  established  by  the  evidence  b^ 
'yond  a  reasonable  doubt;  to  the  benefit  of  this  presumption 
the  defendant  is  entitled  to  and  it  stands  as  his  sufficient 
protection  until  it  has  been  removed  by  facts  establishing 
his  guilt  beyond  a  reasonable  doubt." 

In  numerous  places  throughout  the  charge  the  term 
of  '^ reasonable  doubt''  is  u&ed.  Paragraph  number  24 
of  the  general  charge  given  the  jury  is  that  you  cannot 
find  the  defendant  guilty  unless  from  all  the  evidence 
you  believe  him  guilty  beyond  a  reasonable  doubt.  We 
see  nothing  in  the  charge  anywhere  to  justify  the  state- 
ment that  defendant  was  required  to  prove  excuse  or 
justification.  His  purported  defense,  that  of  self-de- 
fense, was  fully  and  correctly  explained  to  the  jury. 
Taking  the  charge  as  a  whole,  it  cannot  be  said  that 
there  is  anything  which  led  the  jury  to  believe  that  it 
could  convict  him  on  any  evidence  less  than  was  suf- 
ficient to  establish  the  defendant's  guilt  in  their  minds 
beyond  a  reasonable  doubt.  In  view  of  the  court's  gen- 
eral charge  and  the  instructions  referred  to,  we  con- 
clude the  requested  instruction  was  fully  covered  by  the 
court's  charge,  and  defendant  had  the  benefit  of  every- 
thing that  he  requested  in  such  instruction.  We  there- 
fore think  the  court  committed  no  error  in  refusing 
this  instruction. 

For  the  reasons  stated,  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 

• 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 
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STATE  V.  PRUETT. 

SYLLABUS  BY  THE  COURT. 

1.  Where  there  Is  evidence  tending  to  show  that  deceased 
made  threats  against  the  defendant  which  were  communicated 
to  him,  and  that  the  deceased  brought  about  the  difficulty  and 
was  in  fault  at  the  time  of  the  killing,  the  court  must,  upon 
request,  instruct  the  Jury  upon  the  subject  of  such  threats. 

P.  70 

2.  An  instruction  defining  the  essential  elements  of  an  in- 
dictment as  to  manslaughter,  and  which  omits  to  state  that 
the  killing  must  have  been  unlawful  and  not  justifiable,  and 
which  is  followed  by  another  instruction  telling  the  jury 
that  if  they  believe  from  the  evidence  "that  each  and  all 
of  the  above  material  allegations  of  the  indictment  have  been 
established  beyoml  a  reasonable  doubt"  they  should  then  find 
defendant  guilty  of  voluntary  manslaughter,  is  erroneous. 

P.  71 

3.  A  defendant  on  trial  for  homicide  who  relies  upon  self 
defense  for  acquittal  is  not  required  to  produce  evidence 
which  will  satisfy  the  jury  that  he  acted  in  self-defence,  but 
only  such  evidence  as  will  raise  in  the  minds  of  the  jurors  a 
reasonable  doubt  as  to  whether  he  acted  in  necessary  self- 
defense.  P.  72 

4.  Instruction  relative  to  limitations  upon  the  right  of 
self-defense.  P.  73 

Appeal  from  District  Court,  Union  County;  Leib, 
Judge. 

James  C.  Pruett  was  convicted  of  voluntary  man- 
slaughter, and  lie  appeals.  Reversed  and  remanded, 
with  instructions  to  grant  a  new  trial. 

See,  also,  22  N.  M.  223,  160  Pac.  362. 

0.  P.  Easterwood,  of  Clayton,  for  appellant. 
Harry  L.  Patton,  Attorney  (Jeneral,  for  the  State. 
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OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  was  tried  and  convicted  in 
the  district  court  of  Union  county  of  voluntary  man- 
slaughter, and  appeals. 

In  October,  1914,  the  appellant  accompanied  Mrs. 
Ethel  Landreth  to  the  Cross  L  ranch  in  Union  county. 
There  they  met  the  deceased,  who  was  practically  a 
stranger  to  appellant.  The  appellant  and  Mrs.  Land- 
reth went  into  the  apartments  of  Mr.  and  Mrs.  Crook, 
the  father  and  mother  of  Mrs.  Landreth,  when  Cleasy 
Cheek,  the  deceased,  and  various  others  came  in.  Cheek 
had  a  pistol  in  his  hand  and  ordered  the  appellant  out 
of  the  house  with  the  following  remark,  **You  see  that 
door ;  hit  it. ' '  Cheek  was  disarmed,  and  as  he  went  out 
of  the  room  he  said  to  the  appellant,  ''I  will  kill  you 
or  get  you  in  less  than  a  week.''  No  explanation  is  af- 
forded by  the  evidence  for  the  action  of  Cheek.  Ap- 
pellant was  engaged  in  teaching  school,  and  on  Satur- 
day after  the  occurrence  just  detailed  visited  the  home 
of  Ed  Logue,  where  the  appellant  had  his  bedding  and 
various  other  things.  In  the  afternoon,  appellant,  as 
disclosed  by  the  evidence  offered  on  his  behalf,  took 
his  rifle  and  went  rabbit  hunting,  and  while  returning 
home  on  the  public  road  met  the  deceased,  and  the 
shooting  took  place.  Appellant  was  the  only  eyewitness 
to  the  encounter,  and  testified  that  he  saw  the  deceased 
approaching  him  from  the  top  of  the  hill.  About  the 
time  he  saw  the  deceased,  the  deceased  reached  for  his 
gun  and  told  appellant  he  was  going  to  kill  him.  Ap- 
pellant told  deceased  to  put  up  his  gun,  and  after  de- 
ceased repeated  his  threat  and  was  trying  to  get  his  gun 
out  of  the  scabbard  appellant  threw  up  his  gun  and 
shot  quickly,  causing  the  horse  of  the  deceased  to  jump. 
However,  Cheek  turned  his  horse  around,  got  his  gun 
out  and  up  to  his  shoulder,  and  was  trying  to  work  the 
lever,  still  telling  appellant  he  would  kill  him,  when 
appellant  shot  him.  On  the  part  of  the  state  it  was 
contended   that '  appellant  had   waylaid   deceased   and 
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shot  him  from  behind  a  clump  of  bushes.    The  evidence 
to  this  effect  was  all  circumstantial. 

Seven  alleged  errors  are  discussed  by  appellant  upon 
which  he  relies  for  a  reversal.  Some  of  the  errors 
have  to  do  with  the  weight  of  the  evidence  and  thie  re- 
fusal of  the  court  to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  As  the  case  must  be  re- 
versed on  other  grounds,  the  points  just  stated  need  not 
be  discussed.  Upon  a  new  trial  appellant  will  have  an 
opportunity  to  present  the  evidence  in  question. 

[1]  Appellant  requested  the  court  to  give  three  in- 
structions upon  the  subject  of  threats.  He  does  not 
here  contend  that  all  three  of  these  instructions  should 
have  been  given,  but  insists  that  some  one  of  the  three 
should  have  been  given  to  the  jury.  The  seventh  in- 
struction requested  by  appellant  reads  as  follows: 

"The  court  Instructs  the  Jury  that  though  mere  threats 
are  insufficient  to  justify  a  kiUing  as  in  self  defense,  if  the 
Jury  believes  that  prior  to  the  homicide  deceased  made 
threats  df  a  violent  nature  against  the  defendant,  and  the 
evidence  leaves  the  Jury  in  douht  as  to  what  the' acts  of  the 
deceased  were  at  the  time  of  the  homicide  or  as  to  what 
defendant  might  properly  have  apprehended  in  respect  to 
the  intention  of  deceased,  the  Jury  are  entitled  to  consider 
the  threats  in  connection  with  the  other  evidence  in  deter- 
mining who  was  probably  the  aggressor,  and  in  determining 
what  apprehension  might  reasonably  arise  in  the  mind  of 
defendant  from  the  conduct  of  the  deceased.' 


ff 


This  instruction  was  even  more  favorable  to  the  state 
than  the  law  requires:  and  we  fail  to  understand  upon 
what  theory  the  court  refused  to  give  it,  or  to  give  some 
appropriate  instruction  upon  the  subject.  In  the  in- 
structions given  by  the  court  of  its  ovni  motion,  this 
phase  of  the  case  was  not  referred  to.  The  law  is  well 
settled  that  where  there  is  evidence  tending  to  show 
that  deceased  made  threats  against  the  defendant  which 
were  communicated  to  him,  and  that  deceased  brought 
about  the  diflSculty  and  was  in  fault  at  the  time  of  the 
killing,  the  court  must,  upon  request,  instruct  the  jury 
as  to  the  law  governing  threats.    11  Standard  Ency.  of 
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Procedure,  676.  In  the  case  of  Potter  v.  State,  85  Tenn. 
88,  1  S.  W.  614,  where  the  deceased  had  made  threats 
against  the  defendant  and  the  defendant  justified  on 
the  ground  of  self-defense,  the  failure  of  the  court  to 
instruct  that  the  threats  of  deceased  communicated  and 
uncommunicated  might  be  looked  to  by  them,  the  form- 
er as  tending  to  show  the  state  of  mind  of  the  defend-* 
ant,  the  conditions  under  which  he  was  acting,  and  to 
illustrate  his  conduct  and  motive,  in  connection  with 
other  facts  and  circumstances  in  the  case,  and  the  latter 
as  tending  to  show  the  animus  of  the  deceased,  and  to 
illustrate  his  conduct  and  motives,  was  held  error.  In 
that  case  the  defendant  did  not  request  an  instruction 
on  the  subject  of  threats,  but  the  court  held  it  was  the 
duty  of  the  judge  to  charge  the  law  applicable  to  the 
evidence  and  give  the  defendant  the  benefit  of  it,  and  it 
was  held  that  the  defendant  was  entitled  to  this  charge 
without  demand.  In  the  present  case  the  court  was 
specifically  requested  to  charge  on  the  subject  of  threats. 
Other  cases  holding  that  it  was  the  duty  of  the  court 
to  have  charged  on  this  subject  are :  White  v.  Territory^ 
3  Wash.  Ter.  397,  19  Pac.  37 ;  People  v.  Zigouras,  165 
N.  Y.  250,  57  N.  E.  465 ;  State  v.  Darling,  199  Mo.  168, 
97  S.  W.  592;  State  v.  Helm,  92  Iowa  540,  61  N.  W. 
246;  State  v.  Parker,  60  Or.  219,  118  Pac.  1011;  Wil- 
liams V.  State,  67  Tex.  Cr.  R.  287,  148  S.  W.  763 ;  Price 
V.  State,  1  Okl.  Cr.  358,  98  Pac.  447.  The  only  author- 
ities relied  upon  by  the  state  as  justifying  the  refusal 
are  Futch  v.  State,  137  Ga.  75,  72  S.  E.  911,  and  EUi- 
son  V.  State,  137  Ga.  193,  73  S.  E.  256;  but  in  these 
cases  there  was  no  request  for  a  charge  on  this  subject. 
For  the  failure  of  the  court  to  give  an  appropriate  in- 
struction upon  this  subject,  or  one  of  the  tendered  in- 
structions, the  case  must  be  reversed. 

[2]  We  deem  «it  advisable  to  discuss  such  of  the 
other  questions  raised  on  this  appeal  as  might  probably 
arise  upon  a  subsequent  retrial.  The  seventh  and  eighth 
instructions,  given  by  the  court  of  its  own  motion,  were 
as  follows: 
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"(7)  As  to  voluntary  manslaughter,  the  material  allega- 
tions of  the  indictment  as  to  that  are  as  follows:  (a)  That 
Cleasy  Cheek  was  killed;  (b)  that  Cleasy  Cheek  was  killed 
by  the  defendant,  James  C.  Pruett;  (c)  that  the  killing  was 
effected  by  means  of  a  certain  rifle,  commonly  called  a  Win- 
chester, charged  and  loaded  with  gunpowder  and  divers 
leaden  bullets,  which  the  said  defendant  held  in  his  hand 
and  did  discharge  and  shoot  off  at  and  against  the  said  . 
Cleasy  Cheek,  and  did  thereby  strike  and  wound  the  said 
Cleasy  Cheek  in  such  manner  that  a  mortal  injury  was  in- 
flicted upon  him  which  was  the  proximate  cause  of  his 
death;  (d)  that  such  killing  was  done  by  the  defendant 
upon  a  sudden  quarrel  or  in  the  heat  of  passion;  (e)  that 
such  killing  occured  in  the  county  of  Union  and  state  of 
New  Mexico;  (f)  that  the  deceased,  Cleasy  Cheek,  was  shot 
and  injured  as  aforesaid,  and  died  from  the  effects  thereof 
on  the  17th  day  of  October,  1914. 

"(8)  If  you  believe  from  the  evidence  that  each  and  all 
of  the  above  material  allegations  of  the  indictment  have 
been  established  beyond  a  reasonable  doubt,  you  should 
then  find  the  defendant  guilty  of  voluntary  manslaughter." 

These  two  instructions,  as  given,  were  incorrect,  in 
that  they  authorized  the  conviction  of  the  appellant 
even  though  he  was  justified  in  killing  the  deceased.  It 
is  contended  on  behalf  of  the  state  that  the  vice  in  these 
instructions  was  cured  by  other  instructions  given  by 
the  court  on  the  subject  of  self-defense.  This  point  need 
not  be  determined.  The  court  should  not  have  given 
the  instructions.  Th,e  vice  was  clearly  pointed  out  by 
exceptions  stated  by  counsel  for  appellant,  which  should 
have  been  sustained  by  the  trial  court. 

[3]  It  is  also  insisted  that  instruction  numbered 
15  given  by  the  court  was  erroneous,  in  that  it  required 
the  defendant  to  affirmatively  establish  his  plea  of  self- 
defense  ;  in  other  words,  that  he  was  required  to  satisfy 
the  jury  that  he  was  justified  in  taking  the  life  of  the 
deceased;  whereas,  the  law  is  that  he  is  required  only 
to  produce  such  evidence  as  will  raise  in  their  minds  a 
reasonable  doubt  upon  the  proposition.  The  instruc- 
tion in  question  is  inaptly  worded.  It  begins  with  the 
words,  **If  you  believe  from  the  evidence/'  etc.  On  be- 
half of  the  state  it  is  insisted  that  the  vice  in  this  in- 
struction  is  cured  by  other  instructions  given  by  the 
court.    When  the  obejction  to  this  instruction  was  called 
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to  the  attention  of  the  trial  court,  it  should  have  been 
corrected.  It  is  not  necessary  for  us  to  determine 
whether  the  objectionable  language  was  cured  by  other 
instructions,  because  upon  a  second  trial  the  court  will 
doubtless  see  to  it  that  unobjectionable  language  is  em- 
ployed. The  objection  could  have  been  cured  by  the 
inserticHi  of  the  words,  **if  you  entertain  a  reasonable 
doubt." 

[4]  It  is  coptended  that  the  court  erred  in  giving 
instruction  numbered  17,  which  reads  as  follows: 

"The  law  of  self-defense,  howeverp  does  not  imply  the 
light  to  attack,  nor  will  it  permit  acts  done  in  retaliation  or 
for  revenge,  and  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  sought,  brought  on, 
or  voluntarily  entered  into  a  difficulty  with  the  deceased 
for  the  purpose  of  engaging  him  in  a  ^onflict  with  deadly 
weapons,  then  the  defendant  cannot  avail  himself  of  the 
law  of  self-defense  and  you  should  not  acquit  him  on  that 
ground,  and  it  is  for  you  t-o  determine  from  all  the  evidence 
whether  the  claim  of  the  defendant  that  he  killed  deceased 
in  self-defense  is  made  in  good  faith  or  is  a  mere  pretense" 

— on  the  ground  that  there  was  no  evidence  in  the  case 
warranting  the  giving  of  this  instruction,  in  that  such 
instruction  was  as  to  mutual  combat.  In  this  appellant 
is  mistaken.  The  above  instruction  is  a  familiar  and 
oft-approved  statement  that  the  law  of  self-defense  does 
not  imply  the  right  to  attack,  nor  will  it  permit  acts 
done  in  retaliation  for  revenge,  and  that  one  who  brings 
on  or  voluntarily  enters  into  a  diflSculty  for  the  pur- 
pose of  engaging  in  conflict  with  deadly  weapons  can- 
not avail  himself  of  the  law  of  self-defense.  Such  an 
instruction  is  habitually  given  in  all  the  courts  of  this 
state  in  connection  with  all  instructions  of  self-defense, 
and  it  would  be  hard  to  conceive  of  any  case  where  self- 
defense  was  relied  upon  wherein  such  an  instruction 
would  not  be  proper. 

Because  of  the  refusal  of  the  court  to  charge  upon 
the  subject  of  threats,  the  case  will  be  reversed  and  re- 
manded to  the  district  court,  with  instructions  to  grant 
the  appellant  a  new  trial ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 
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BOARD  OF  EDUCATION  OP  CITY  OF  EOSWELL 

et  al.  V.  SEAY  et  al. 

SYLLABUS  BY  THE  COURT. 

A  taxpayer  cannot,  in  the  sam^  complaint,  set  up  a  cause 
of  action  against  the  individual  members  of  a  school  board 
for  the  recovery,  on  behalf  of  the  school  district,  of  money 
alleged  to  have  been  unlawfully  paid  out  by  such  members^ 
and  in  the  same  complaint  Join  such  partiJb  in  their  official 
papacities  as  members  of  such  board,  and  seek  to  enjoin 
them  as  such  officials  from  making  further  unlawful  payments 
of  the  school  funds,  as  the  two  causes  of  action  stated  do  not 
affect  %11  the  parties  and  do  not  charge  them  in  the  same 
character. 

Appeal  from  District  Court,  Chaves  County;  Mc- 
Clure,  Judge. 

Suit  by  Ed.  S.  Seay  and  otier  against  the  Board  of 
Education  of  the  City  of  Roswell  and  others.  Demurrer 
to  complaint  overruled,  and  judgment  for  plaintiffs,  and 
defendants  bring  error.  Reversed  and  remanded,  with 
instructions  to  sustain  the  demurrer 

R.  D.  Bov^TERS,  of  Roswell,  and  E.  R.  Wwght,  of  San- 
ta Pe,  for  plaintiff  in  error.- 

As  the  several  causes  of  action  united  in  the  com- 
plaint did  not  affect  all  the  parties  to  the  action,  they 
were  improperly  united  and  the  court  should  have  sus- 
tained the  demurrer. 

Sec.  4105,  Code  1915 ;  Cook  v.  Smithy  25  S.  E.  958 ; 
Pittsburg  Hardware  Co.  v.  Hardware  Company,  47  S. 
E.  234;  Tyler  v.  Stitt,  106  N.  W.  114;  People  v,  Ins. 
Soc.,  109  N.  Y.  S.  465 ;  White  v.  Electric  Co.,  58  S.  E. 
33;  Bliss  Code  PI.  Sec.  123;  Burke  v.  Trinity  Church, 
119  N.  Y.  S.  632 ;  Clayton  v.  Henderson,  44  L.  R.  A. ' 
474 ;  Brown  v.  State,  90  Pac.  266 ;  Niven  v.  People,  136 
N.  W.  73 ;  Bennson  v.  Batty,  78  Pac.  844 ;  Stewart  v. 
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Gordon,  65  Tex.  344 ;  Wells  v.  Jewett,  11  How.  Pr.  242 ; 
Osborne  v.  Deboard,  41  S.  E.  985;  Hancock  v.  John- 
son, 1  Mete.  242;  Smith  v.  Gortner,  40  How.  Pr.  185; 
Landaw  v.  Levy,  1  Abb.  Pr.  376 ;  Wiles  v.  Suydam,  64 
N.  Y.  173 ;  Buell  v.  Dodge,  79  Cal.  208 ;  Ansley  v.  Davis, 
140  Ga.  615 ;  Beattie  Co.  v.  Gerrardi,  166  Mo.  142 ;  Bar- 
ry V.  Wachosky,  57  Neb.  334 ;  Wise  v.  Tube  Co.,  194  N. 
Y.  272 ;  Cromartie  v.  Parker,  121  N.  C.  198 ;  Brown  v. 
Williams,  24  Okla.  308 ;  Davis  v.  Novotney,'  15  S.  D. 
118 ;  Bichards  v.  Wamekros,  14  Ari.  488 ;  Bizer  v.  Com., 
48  Kan.  389;  Jones  v.  Balsley,  et  al.,  27  Okla.  220; 
Brooks  V.  Gal.  Co.,  74  S.  W.  330  (Tex.) ;  Price  &  Co. 
V.  Chemical  Co.,  136  Ga.  175 ;  MitcheU  v.  Mitctfell,  96 
Carolina  14;  Lumpkin  v.  Blewitt,  111  S.  W.  1072 
(Tex.) ;  Hawarden  v.  Coal  Co.,  87  N.  W.  472,  55  L.  E. 
A.  828*;  Crowley  v.  Hicks,  74  N.  W.*348;  HoflEman  v. 
Wheelock,  22  N.  W.  713;  Mesmer  v.  Jenkins,  61  Cal. 
152;  Godbold  v.  Eoberts,  20  Ala.  354;  McDaniel  v. 
Parks,  19  Ark.  671 ;  Terhune  v.  Ex.  Bray,  16  N.  J.  L. 
53;  Pugsley  v.  Aiken,  14  Barb.  114;  Boyd  v.  Ass'n,  96 
A.  S.  R.  960,  Wis. ;  Perkins  v.  Slocum,  82  Hun.  366 ; 
Brandt  v.  Sideler,  31  N.  Y.  Supp.  112 ;  Citizens  Bank  v. 
Frazee,  56  Pac.  506  (Kan.) ;  Kent  v.  West,  53  N.  Y. 
Supp.  244 ;  Paulson  v.  Van  Steenberg,  65  How.  Pr.  342 ; 
Warth  V.  Radde,  28  How.  Pr.  230. 

« 

0.  0.  AsKREN  and  Tomunson  Port,  both  of  Eoswell, 
for  defendants  in  error. 

The  bill  was  not  multifarious. 

Johnson  v.  Black,  68  L.  R.  A.  264 ;  Andrews  v.  Pratt, 
44  Cal.  309 ;  Mock  v.  Santa  Rosa,  58  Pac.  826 ;  Egaard 
V.  School  Di&t.  85,  N.  W.  369 ;  Bond  v.  McGuire,  68  N. 
Y.  S.  484 ;  Moss  v.  Cihen  158  N.  Y-.  240. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Defendants  in  error  filed  in  the  dis- 
trict court  of  Chaves  county  a  complaint  against  the 
board  of  education  of  the  city  of  Roswell,  J.  W.  Rhea, 
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Elza  White,  and  Mrs.  0.  R.  Haymaker.  The  three  in- 
dividuals were  sued  personally  and  altfo  as  members  of 
the  board  of  education,  and  as  president,  vice  president, 
and  clerk  of  said  board.  E.  J.  Minton,  treasurer  of  the 
board,  was  joined  as  a  defendant  in  his  official  capaci- 
ty. The  purpose  of  the  action  was  three-fold:  (1)  De- 
fendants in  error  sought  to  recover  from  the  individuals 
sued,  money  which  ft  was  claimed  had  been  unlawfully 
paid  to  Mrs.  Haymaker  as  clerk  of  such  board  of  educa- 
tion. This,  of  course,  stated  a  cause  of  action  against 
the  parties  named  as  individuals.  (2)  The  complaint 
alleged  that  the  three  parties  named  as  directors  of  the 
school  board  proposed  to  continue  making  such  unlaw- 
ful payments  and  drawing  warrants  therefor,  and  as 
officers  of  the  board  executing  and  delivering  the  same, 
and  that  Minton,  as  treasurer,  proposed  to  pay  such 
warrants  when  presented ;  and  the  relief  sought  against 
them  officially  was  an  injunction  restraining  them  from 
drawing  further  warrants  or  making  further  payments 
to  Mrs.  Haymaker  in  excess  of  a. stated  amount.  (3)  It 
was  alleged  that  the  officers  named  would,  unless  re- 
strained, pay  the  attorney's  fee  necessary  to  defend  the 
suit  filed  out  of  the  funds  of  the  school  district,  and  aa 
injunction  against  so  doing  was  sought.  A  demurrer 
was  interposed  to  the  complaint  on  the  ground,  among 
others,  that  several  causes  of  action  were  improperly 
united ;  one  being  against  Rhea,  White,  and  Mrs.  Hay- 
maker individually,  and  another  against  them  as  offic- 
ers and  members  of  said  board  of  education,  and  that 
said  causes  could  not  be  joined  under  section  4105  of 
the  Code,  in  that  they  did  not  affect  all  the  parties  to 
the  action.  Other  grounds  were  stated  in  the  demurrer 
which  need  not  be  considered.  The  demurrer  was  over- 
ruled and,  plaintiffs  -in  error  refusing  to  plead  further, 
judgment  was  entered  as  prayed  for  in  the  complaint. 
To  review  this  judgment  this  appeal  is  prosecuted. 

Section  4105,  Code  1915,  which  provides  the  causes 
of  action  that  may  be  joined  in  the  same  complaint,  re- 
quires that  the  causes  of  action  so  united  ^'must  all  be- 
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long  to  one  of  these  classes  and  must  affect  all  the 
parties  to  the  action/'  etc.  It  will  be  observed  that 
the  individuals  against  whom  a  money  judgment  is 
sought  for  the  benefit  of  the  board  of  education  have  no 
interest  in  whether  the  injunction  against  further  pay- 
ments is  granted  or  the  injunction  sought  to  prevent 
the  payment  by  the  officials  of  the  attorney's  fees,  and 
likewise  the  parties  in  their  official  capacity  have  no 
interest  in  the  question  as  to  whether  the  individuals 
are  personally  liable,  or  the  amount  of  the  judgment  that 
may  be  rendered  against  them  individually. 

"It  is  not  permissible  to  join  a  cause  of  action  against 
a  person  in  an  individual  capacity  with  one  against  him  in 
a  fiduciary  or  representatiye  capacity."     1  C.  J.  1104. 

In  Bliss  on  Code  Pleading  (3d  Ed.)  §  123,  the  author 
says: 

"The  several  defendants  must  be  charged  in  the  same 
cjiaracter.  Officers  of  municipal  corporations  cannot,  in 
the  same  action,  be  charged  officially  and  personally." 

In  Pomeroy's  Code  Remedies  (4th  Ed.)  §  396,  it  is 
said: 

"Another  particular  rule,  which  is  but  an  application  of 
the  same  doctrine,  requires  that  the  several  causes  of  ac- 
tion against  or  for  a  given  person  should  all  affect  him  in 
the  same  capacity.  In  other  wo^pds,  a  demand  for  or  against 
a  party  in  his  personal  character  cannot  be  united  with 
another  demand  for  or  against  him  in  a  representative  char- 
acter as  trustee,  executor,  administrator,  receiver,  and  the 
like." 

Th^  author,  while  stating  the  rule  and  the  fact  that 
it  is  universally  followed  by  the  courts,  does  not  give  it 
his  approval.  It  is  possible  to  conceive  of  a  cause  which 
might  affect  a  person  in  both  a  personal  and  official 
capacity,  but  such  a  case  is  not  presented  by  the  plead- 
ings here.  The  judgments  sought  in  this  case  upon  the 
several  causes  of  action  would  have  no  relation  one  to 
the  other. 

The  court  permitted  the  plaintiffs  below  to  amend 
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their  complaint  by  striking  out  the  word  "personally" 
in  alleging  the  liability  of  the  individuals,  but  the  strik- 
ing out  of  this  word  does  not  affect  the  status  of  the 
pleadings,  for  clearly  it  stated  a  cause  of  action  against 
the  parties  as  individuals  in  seeking  to  recover  judg- 
ment  against  them  for  the  money  alleged  to  have  been 
unlawfully  paid  Mrs.  Haymaker. 

The  court  should  have  sustained  the  demurrer  on 
this  ground,  and  for  this  reason  the  cause  must  be  re- 
versed and  remanded  to  the  district  court,  with  instruc- 
tions to  sustain  the  demurrer ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parkee,  J.,  concur. 


[No.  2044,  April  24,  1918.] 

SKALA  V.  NEW  YORK  LIFE  INS.  CO. 

SYLLABUS  BY  THE  COURT. 

1.  Evidence  examined,  and  held,  that  trial  court  should 
have  directed  a  verdict  for  appellant,  and  that  the  evidence 
is  insutBcient  to  sustain  the  verdict  and  Judgment.  P.  79 

2.  Where  the  court,  in  Its  instructions,  assumes  the  ex- 
istence of  proof  of  facts  sought  to  be  established  by  evidence 
excluded  by  the  court,  the  party  thus  obtains  all  the  benefit 
which  he  could  have  derived  from  the  admission  of  such 
evidence,  and  the  error  in  excluding  such  evidence,  if  error 
it  be,  is  rendered  harmless.  P.  81 

3.  Evidence  examined,  and  held,  that  proof  of  fact  that 
blank  forms  of  proof  of  death  were  delivered  to  a  physician 
by  the  local  agent  of  the  insurance  company  was  improper,  in 
that  such  evidence  was  irrelevant.  P.  82 

4.  Where  mere  descriptive  language  is  inadequate  to  con- 
vey  to  the  jury  the  precise  facts,  witness  may  state  his 
opinion  thereon.  P.  S8 

5.  Evidence  tending  to  show  suicide  or  the  motive  of  the 
insured  in  killing  himself  is  admissible.  P.  £3 
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Appeal  from  District  Court,  Curry  County ;  Richard- 
son, Judge. 

Action  by  Alice  B.  Skala  against  the  New  York  life 
Insurance  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded,  with  instruc- 
tions to  grant  defendant  a  new  trial. 

Francis  C.  Wilson  an<^  D.  K.  Sadler,  both  of  Santa 
Fe,  and  James  H.  McIntosh,  of  New  York  City,  for  ap- 
pellant. 

Patton  &  Bratton  and  C.  A.  Hatch,  all  of  Clovis, 
for  appellee. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  The  appellee,  Alice  B.  Skala,  recov- 
ered a  judgment  against  the  appellant.  New  York  Life 
Insurance  Company,  in  the  sum  of  $1,000  upon  a  con- 
tract of  insurance  written  upon  the  life  of  Phillip  A. 
Skala.  From  that  judgment,  the  appellant  has  ap- 
pealed. 

[1]  The  case,  on  appeal,  turns  upon  the  suflSciency 
of  the  evidence  to  sustain  the  verdict  of  the  jury;  ap- 
pellant contending  that  Phillip  A.  Skala  committed  sui- 
cide within  a  year  after  the  execution  of  the  policy. 
The  question  was  raised  in  the  trial  court  by  requesting 
that  a  verdict  be  directed  for  appellant,  and  is  raised 
here  also  by  an  attack  on  the  sufficiency  of  the  evidence 
to  support  the  verdict. 

The  contract  of  insurance  contained  the  following 
provision : 

"Self  Destruction. — In  event  of  self-destruction  durlngr  the 
first  insurance  year,  whether  the  insured  be  sane  or  insane, 
the  insurance  under  this  policy  shall  be  eqdal  to  the  pre- 
miums thereon  which  have  been  paid  to  and  received  by  the 
company,  and  no  more." 

The  question  for  solution  is  whether  the  insured  com- 
mitted suicide  or  died  from  a  cause  other  than  self- 
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destruction;  death  having  occurred  during  the  first  in- 
surance year  of  the  policy.  Ordinarily  the  determina- 
tion of  the  jury  on  such  questions  is  conclusive  here, 
where  the  verdict  is  supported  by  substantial  evidence, 
and  it  is  only  in  thoses  caaes  wherein  there  is  no  sub- 
stantial evidence  to  support  the  verdict  that  the  verdict 
is  set  aside  on  appeal.  The  rule  has  so  often  been  an- 
nounced in  this  court  that  citation  of  authority  is  un- 
necessary. A  careful  examination  of  all  of  the  evidence 
contained  in  the  record  makes  irresistible  the  conclusion 
that  the  insured  committed  suicide.  About  4:30  in  the 
afternoon  on  the  16th  day  of  February,  1916,  a  noise 
was  heard  in  the  bed-room  of  the  insured  and  shortly 
thereafter  he  was  found  dead  lying  upon  his  bed.  In 
the  forehead  was  a  bullet  wound  and  upon  the  face  ap- 
peared powder  marks.  His  right  hand  lay  upon  his 
breast,  loosely  clasping  a  revolver  from  which  one  shot 
had  been  fired.  In  his  pocket  was  found  a  notebook  in 
which  was  written,  in  substance,  either  one  or  the  other 
of  the  following  statements: 

''Hazel  Thompson  was  the  nicest  and  sweetest  girl  In  the 
U.  S.  A.  and  that  is  a  fact.  These  are  the  lines  written  by 
P.  A.  Skala." 

"Hazel  Thompson  is  the  best  and  prettiest  girl  in  the 
world.  Mrs.  Selka  is  the  best  woman  in  the  world,  and 
that's  a  fact.  These  are  the  last  lines  written  by  P.  A. 
Skala.  Good  bye  to  you  all.  P.  A.  Skala.  Dated  February 
16th  (or  14th)  1916." 

The  sheet  in  the  notebook  upon  which  the  substance 
of  the  foregoing  statements  was  written  had  been  torn 
from  the  book  in  the  interim  between  the  time  the  book 
was  taken  from  the  person  of  the  insured  and  the  date 
of  the  trial.  Hazel  Thompson  was  the  stepdaughter 
of  the  insured.  Throughout  the  trial  the  appellee  ob- 
jected to  the  method  adopted  by  the  appellant  in  prov- 
ing the  said  statements,  but  the  fact  remains  that  such 
evidence  was  admitted  by  the  trial  court  and  is  a  part 
of  the  evidence  to  be  considered  here.  In  addition  to 
the  foregoing  proof  of  death  by  suicide,  conflicting  evi- 
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dence  appears  in  the  record  as  to  the  domestic  and  finan- 
cial status  of  the  insured  shortly  prior  to  his  death. 
We  may  completely  disregard  this  evidence,  however, 
because,  in  our  opinion,  the  evidence  of  the  physical 
facts  surrounding  the  death  of  the  insured,  considered 
in  conjunction  with  the  written  statements  of  the  in- 
sured, that  the  lines  then  written  by  him  were  the  last 
lines  to  be  written  by  him,  indubitably  established  be- 
yond all  doubt  that  the  insured  committed  suicide.  The 
appellee  states  in  her  brief  that  it  is  her  theory  that  the 
deceased  came  to  his  death  by  accident,  or  by  some 
means  other  than  suicide.  Counsel  for  appellee  also  say 
that  the  evidence  is  just  as  susceptible  of  a  construction 
to  the  effect  that  the  deceased  did  come  to  his  death  by 
accident  as  that  he  committed  suicide.  We  cannot  agree 
with  counsel  in  this  contention.  Every  fact  of  import- 
ance discloses  that  the  insured  committed  suicide.  The 
physical  facts  and  the  statement  contained  in  the  note- 
book of  the  insured  leave  no  doubt  as  to  this  matter. 
Different  opinions  as  to  the  conclusion  to  be  drawn 
therefrom  could  not  reasonably  be  formed,  and  the  trial 
court  should  have  directed  a  verdict  for  the  appellant 
upon  the  motion  made  therefor.  We  cannot  account  for 
the  conclusion  of  the  jury,  but  are  satisfied  that  no  sub- 
stantial evidence  supports  that  conclusion,  and  conse- 
quently the  same  will  be  set  aside.  As  this  conclusion 
depends  upon  the  facts  alone  of  this  case,  we  see  no 
necessity  for  referring  to  the  numerous  cases  cited  by 
the  parties  to  this  appeal. 

[2]  A  deposition  of  an  officer  of  the  appellant  com- 
pany was  read  in  evidence  on  the  part  of  the  appellant. 
It  tended  to  prove  that  appellee  had  transmitted  to  ap- 
pellant the  proof  of  death  of  the  insured.  This  proof 
was  made  up  of  three  separate  papers ;  viz.  statement  of 
the  appellee,  statement  of  physician,  and  statement  of 
a  friend.  .The  physician's  statement  was  made  upon  a 
company  form.  The  fourteenth  question  and  the  an- 
swer thereto  were  as  follows: 
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"Was  there  any  special  cause,  direct  or  Indirect,  for  the 
death,  In  the  use  of  alcoholic  beverages,  drugs,  occupation, 
or  residence  of  the  deceased?     Suicide." 

The  court  admitted  the  statement  in  evidence,  but 
restricted  its  effect  to  proof  of  death  only,  and  in  the 
first  instance  so  instructed  the  jury.  Complaint  is  made 
of  this  by  appellant,  but  it  is  rendered  immaterial  by 
the  fact  that  the  court  subsequently  instructed  the  jury 
that: 

''Plaintiff  having  In  her  proof  of  death  stated  to  the  com- 
pany that  the  death  was  by  suicide.  It  Is  Incumbent  on  her 
to  satisfy  the  jury  that  In  this  statement  she  was  mistaken, 
and  that  the  death  was  the  result  of  accident." 

The  same  conclusion  applies  to  the  action  of  the  trial 
court  in  striking  out  the  answer  of  the  physician  to  the 
fourteenth  question  contained  in  the  physician's  state- 
ment. The  doctrine  applicable  to  these  two  propositions 
is  that,  where  the  court  in  its  instructions  assumes  the 
existence  or  proof  of  facts  sought  to  be  established  by 
evidence  excluded  by  the  court,  the  party  thus  obtains 
all  the  benefit  which  he  could  have  derived  from  the 
admission  of  such  evidence,  and  the  error,  if  error  it 
be,  is  rendered  harmless.  38  Cyc.  1468.  The  court,  in 
the  case  at  bar,  having  assumed  that  appellee  stated  in 
/  her  proof  of  death  that  the  insured  committed  suicide, 
gave  to  the  appellant  the  full  benefit  of  such  evidence, 
and  consequently  the  error  in  excluding  such  evidence, 
if  error  it  was,  is  rendered  harmless. 

[3]  Over  the  objection  of  the  appellant,  the  appel- 
lee was  permitted  to  prove  that  the  blank  form  upon 
which  the  physician's  statement  was  written  was  de- 
livered to  the  physician  by  the  local  agent  of  the  insur- 
ance company,  who  received  the  same  from  the  appel- 
lant. The  evidence  constituting  the  proof  of  death  of 
the  insured,  introduced  by  appellant,  was  attacked  hy 
appellee  on  the  ground  that  she  was  not  responsible  for 
statements  appearing  in  the  physician's  statement,  be- 
cause she  had  no  knowledge  thereof  and  did  not  read 
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the  same.  In  the  light  of  the  facts  we  do  not  believe 
such  testimony  was  relevant.  Fraud  on  the  part  of  the 
agents  of  the  insurance  company  was  hardly  intimated, 
much  less  proved.  We  do  not  anticipate  that  this  prop- 
osition will  arise  upon  the  retrial  of  this  case.  If  it 
does,  its  admissibility  will  depend  upon  its  relevancy. 

[4]  Evidence  on  behalf  of  the  appellant  was  ad- 
mitted showing  that  the  witness  Marsh  and  the  insured 
had  a  conversation  on  February  16,  1916,  in  which, 
among  other  things,  the  insured  stated  that  he  did  not 
know  what  he  was-going  to  do  with  himself,  but  that  it 
would  not  be  long  until  he  would  know.  He  also  stat- 
ed facts  tending  to  disclose  that  he  was  having  domestic 
troubles.  The  witness  Marsh  was  then  asked  to  state 
whether  or  not  the  insured  ^i^as.in  a  despondent  mood, 
and  the  court  struck  out  the  answer  that  he  was  very 
despondent.  The  rule  by  which  the  trial  court  will  be 
guided  in  the  event  this  proposition  arises  on  the  re- 
trial of  this  case  is  stated  in  State  v.  Cooley,  19  N.  M. 
91,  109,  140  Pac.  1111,  1117  (52  L.  R.  A.  [N.  S.]  230), 
and  is  as  follows: 

"Where  mere  descriptive  language  is  inadequate  to  con- 
vey to  the  Jury  the  precise  facts,  or  their  hearing  on  the 
Issue,  the  description  of  the  witness  must  of  necessity  he 
allowed  to  be  supplemented  by  his  opinion,  in  order  to  put 
^  the  Jury  in  a  position  to  make  the  final  decision  of  the 
facts." 

In  that  case  we  held  that  it  was  error  not  to  permit  a 
witness  to  state  that  the  relations  between  the  appellant 
and  the  deceased,  shortly  prior  to  the  homicide,  ap- 
peared to  be  friendly. 

[5]  The  foregoing  item  of  evidence,  and  other  evi- 
dence appearing  in  the  record,  was  stricken  out  by  the 
trial  court  on  the  theory  that  the  same  did  not  indicate 
or  prove  a  suicidal  purpose.  All  evidence  tending  to 
show  suicide  or  the  motive  of  the  insured  in  killing 
himself  is  admissible.  See  Groldschmidt  v.  Mutual  Life 
Ins  Co.  of  N.  Y.,  134  App.  Div.  475,  119  N.  Y.  Supp. 
233 ;  Furbush  v.  Md.  Cas.  Co.,  131  Mich.  234,  91  N.  W. 
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135,  100  Am.  St.  Rep.  605.  The  fact  that  the  insured 
may  have  been  deeply  depressed  or  despondent  shortly 
before  his  death  was  material  and  relevant  to  the  issue 
as  to  whether  in  fact  he  committed  suicide  or  not,  and 
its  weighj;  was  a  matter  for  the  consideration  of  the 
jury. 

For  the  reasons  stated  the  judgment  of  the  trial  court 
will  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  grant  to  the  appellant  a  new  trial ;  and  it  is  so 
ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2103,  April  24,  1918.] 

H.  A.  SEINSHEIMER  &  CO.  v.  JACOBSON. 

SYLLABUS  BY  THE  COURT. 

1.  Afllrmatlve  allegations  In  an  answer,  which  are  In  ef- 
fect only  denials,  are  not  new  matter.  That  Is  not  n^w 
matter  In  an  answer  which  might  have  been  shown  under  a 
general  denial.  Pleadings  examined  and  held  that  answer 
did  not  state  new  matter,  and  consequently  a  reply  was  not 
necessary  ^o  form  the  issue.  P.  86 

2.  The  record  on  appeal  must  show  such  portions  of  the 
record  of  the  trial  court  as  are  necessary  for  a  consideration  ^ 
of  the  questions  presented.    This  duty  devolved  upon  the  ap- 
pellee with  reference  to  proposition  stated  In  the  opinion. 

P.  88 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Action  by  H.  A.  Seinsheimer  &  Co.  against  J.  M. 
Jacobson.    Judgment  on  the  pleadings  in  favor  of  de- 
fendant, and  plaintiff  appeals.    Judgment  reversed,  and 
cause  remanded,  with  instructions  to  vacate  the  judg-. 
ment,  and  for  further  proceedings. 

A.  B.  Stroup,  of  Albuquerque,  for  appellant. 
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E.  A.  Mabtin,  of  Oallup,  for  appellee. 

^  OPINION  OP  THE  COVRT. 

PARKER,  J.  H.  A.  Seinsheimer  &  Co.  brought  this 
action  against  J.  M.  Jacobson,  in  the  district  court  for 
the  county  of  McEinley,  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  appellee,  Jacobson,  of 
the  agreed  value  of  $487.50.  Judgment  on  the  plead- 
ings was  rendered  in"  favor  of  the  appellee,  and  appel- 
lant has  appealed. 

The  complaint  simply  alleged  that  on  or  about  the  1st 
day  of  September,  1914,  appellant  **sold  and  delivered" 
to  appellee,  at  his  special  instance  and  request,  goods, 
wares,  and  merchandise  of  the  value  of  $487.50,  and 
that  that  amount  is  due  and  unpaid.  The  answer  Bpe- 
cifically  denied  all  the  allegations  of  the  complaint,  and 
by  way  of  further  defense  alleged  the  following:  That 
on  or  about  May  7,  1914,  appellee  ** bought"  certain 
goods,  wares,  and  merchandise  of  the  appellant  of  the 
agreed  value  of  $487.50,  to  be  delivered  to  appellee  at 
Gallup,  N.  M.,  appellee  to  pay  the  freight  charges  there- 
on; that  appellee  received  from  appellant  merchandise 
purporting  to  be  the  merchandise  bought  by  him,  but 
that  a  shortage  of  merchandise  amounting  in  value  to 
$366.09  occurred  in  said  shipment ;  that  the  appellee  so 
advised  the  appellant  and  under  instructions  from  the 
latter  settled  for  such  shortage  with  the  railroad  company 
for  the  sum  of  $305.25 ;  that  appellee  incurred  costs  in 
and  about  said  settlement  amounting  to  $5;  that  ap- 
pellee acted  as  the  agent  of  the  appellant  in  said  trans- 
action ;  and  that  appellee  was  ready  and  willing  to  pay 
over  to  the  appellant  the  sum  of  $121.50,  the  value  of 
the  merchandise  delivered  to  him  by  appellant,  plus 
$300.25,  the  amount  received  from  the  railroad  compa- 
ny, less  the  expenses  incuried  by  him,  and  tendered  such 
amount  in  court.  To  this  answer  the  appellant  filed  a 
reply  some  six  months  after  the  answer  had  been  filed. 
Because  the  reply  was  not  filed  within  the  time  specified 
therefor  by  statute,   the  same  was  stricken  from  the 
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files,  upon  the  motion  of  the  appellee  and  the  motion 
of  appellee  for  judgment  on  the  pleadings  granted  by 
the  court. 

[1]  The  appellant  contends  that  the  answer  was  ar- 
gumentative, and  contained  no  new  matter,  as  the  same 
is  understood  in  code  pleading,  and  consequently  the 
reply  was  unnecessary ;  issue  having  been  joined  on  the 
complaint  and  answer.  Upon  that  premise  it  is  con- 
tended that  the  trial  court  was  In  error  in  rendering 
judgment  against  the  appellant  on  the  pleadings,  and 
with  this  contention  we  agree.  In  the  case  of  Walters 
V.  Battenfield,  21  N.  M.  413,  415.  155  Pac.  721,  we  dis- 
cussed the  proposition  as  to  what  constitutes  new  mat- 
ter, and  cited  numerous  authorities  thereon.  We  held 
that  : 

"A  narration  of  facts,  in  an  answer,  in  the  form  of  new 
matter,  which  could  all  be  properly  proved  under  the  gen- 
eral or  specific  denials  made  by  the  defendant,  constitutes 
an  argumentative  answer,"  and  that  if  the  facts  averred 
merely  show  that  some  essential  allegation  of  the  complaint 
is  untrue,  they  do  not  constitute  new  matter,  but  only  a 
traverse,  citing  as  authority  for  the  last  statement  1  Suther- 
land on  Code  Pleading,  §  457. 

In  the  case  at  bar  the  issue  tendered  by  the  complaint 
was  that  appellant  *'sold  and  delivered''  merchandise 
to  the  appellee,  of  the  value  of  $487,50,  for  which  ap- 
pellant had  not  been  paid.  The  denials  in  the  answer 
made  an  issue  on  those  facts.  The  so-called  new  mat- 
ter in  the  answer  admitted  the  purchase  of  merchan-' 
disc  from  appellant  of  the  agreed  value  of  $487.50,  but 
denied  the  delivery  of  merchandise  of  that  value,  alleg- 
ing in  that  behalf  that  merchandise  of  the  value  of  only 
$121.50  had  been  delivered.  Unquestionably  these  facts 
were  provable  under  the  general  or  special  denial,  for 
they  were  strictly  relevant  to  the  issue  as  to  the  quan- 
tity of  goods  alleged  to  have  been  delivered  to  appellee 
by  the  appellant.  The  answer  confessed  the  purchase 
of  merchandise  of  the  value  of  $487.50,  but  denied  de- 
livery of  merchjpdise  of  that  value.  The  burden  of 
proof  as  to  the  fact  of  the  delivery  of  merchandise  of 
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said  value  rested  upon  the  appellant  at  the  time  issue 
was  joined,  and  that  constituted  one  of  the  material  al- 
legations necessary  to  prove  before  appellant  was  en* 
titled  to  a  recovery.  In  the  Walters-Battenfield  case, 
we  said,  citing  authority,  that  new  matter  is  ''truly  a 
confession  and  avoidance,"  and  that  *' the  true  test  as 
to  whether  matter  pleaded  by  the  defendant  in  his  an- 
swer is  new  matter  is  whether  the  burden  of  proof  is 
thrown  upon  the  defendant.''  Quoting  1  Sutherland  on 
Code  Pleading  §  457,  we  held: 


<f 


'Affirmative  aUegatlons  In  the  answer  which  are  in  ef- 
fect only  denials  are  not  new  matter,  for,  as  we  have  just 
noted,  new  matter  confesses  and  avoids  either  expressly  or 
impliedly  the  cause  of  action  set  up  in  the  complaint.  So 
any  matter  which  does  not  discharge  or  avoid  a  cause  of 
action  theretofore  existing,  but  the  purpose  of  whjch  is  to 
show  that  the  alleged  cause  of  action  never  did  exist,  and 
that  material  allegations  of  the  complaint  are  not  true,  is 
not  new  matter  such  as  is  required  to  be  specially  pleaded. 
That  is  not  new  matter  in  an  answer  which  might  have  been 
shown  under  a  general  denial." 


.  The  answer  confessed  but  part  of  the  allegations  of 
the  complaint,  viz.  that  appellee  ** bought''  merchan- 
dise of  appellant  of  the  value  of  $487.50,  and  stated 
facts  tending  to  show  that  the  other  material  allegations 
of  the  complaint  were  untrue.  Clearly  that  does  not 
constitute  new  matter,  within  the  meaning  of  the  law. 
It  is  true  that  the  answer  also  alleged  that  appellee  had 
in  his  hands  the  sum  of  $300.25,  which  he  held' in  his 
hands  as  bailee  or  agent  of  the-  appellant.  That  allega- 
tion, however,  was  only  in  explanation  of  the  amount 
or  value  of  merchandise  delivered  to  appellee,  and  might 
well  have  been  proved  under  the  general  denial.  We 
are  therefore  satisfied  that  the  answer  contained  no 
**new  matter."  That  being  so,  then  an  issue  was  form- 
ed upon  the  complaint  and  answer,  and  there  was  no 
necessity  for  the  filing  of  a  reply.  Whether  the  court 
erred  in  striking  out  the  reply  therefore  becomes  im- 
material, but  its  action  in  granting  the  motion  for  judg- 
ment on  the  pleadings  was  erroneous.    Its  action  in  this 
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respect  was  erroneous  because  an  issue  of  fact  was  be- 
fore the  court,  which  could  be  determined  only  in  the 
ordinary  course  of  law,  and  that  is  true,  even  assuming, 
that  the  court  was  correct  in  striking  from  the  files  the 
reply,  because  the  issue  was  made  upon  the  complaint 
and  answer,  as  we  have  heretofore  said.  It  follows  that 
the  judgment  must  be  reversed. 

[2]  One  other  proposition,  however,  should  be  dis- 
cussed. The  appellee  contends  that  the  trial  court  was 
without  jurisdiction  to  render  the  judgment  it  did  ren- 
der in  this  case,  because  the  cause  had  been  ordered 
abated  on  December  6,  1915,  and  the  court  did  not  or- 
der a  reinstatement  of  the  case  until  January  15,  1916. 
The  objection  is  founded  upon  section  4291,  Code  1915, 
a  section  of  the  law  having  to  do  with  cost  bonds  and 
the  time  and  manner  in  which  an  abated  cause  may  be 
reinstated  upon  application.  In  the  latter  event  it  pro- 
vides that: 

"Should  said  parties  at  any  time  during  said  term  file 
with  the  clerk  of  the  district  court  a  good  and  sufficient 
bond,  such  cause  may  upon  application  of  said  party  be  re- 
Instated  on  the  docket  of  the  court.    ♦    •    •  " 

It  is  contended  that  the  lapsing  of  the  term  of  court 
had  the  effect  of  legally  preventing  a  reinstatement  of 
the  cause,  the  statute  limiting  the  time  in  which  rein- 
statement could  have  been  made  to  the  November,  1915, 
term.  One  of  the  several  reasons  why  there  is  no  merit 
in  the  contention  is  that  the  record  before  us  is  not  suf- 
ficient to  review  the  question.  The  order  of  reinstate- 
ment was  made  on  January  15,  1916.  The  record  of 
this  case  does  not  show  whether  the  November,  1915, 
term  of  said  court  was  in  session  at  that  time  or  had 
adjourned.  Appellee's  counsel  states  that  the  court 
took  an  indefinite  recess  on  December  7,  1915,  but 
there  is  nothing  in  the  record  to  show  whether  the 
court  convened  or  not  in  the  interim  between  Decem- 
ber 7,  1915,  and  January  15,  1916.  If  appellee  would 
have  such  question  reviewed  here,  it  was  his  duty  to 
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file  a  transcript  here  showing  such  portions  of  the  rec- 
ord of  the  trial  court  as  were  necessary  for  a  considera- 
tion of  the  question  presented.  Baca  et  al.  y.  Unknown 
Heirs  of  Jacinto  Palaez  et  al,  20  N.  M.  1,  5,  146  Pac. 
945.  Appellee  also  contends  that  the  bond  for  costs, 
giyen  on  appeal  by  the  appellant,  is  insufficient  as  to 
form,  but  in  view  of  the  fact  that  the  case  will  be  re- 
versed, and  consequently  the  costs  will  be  taxed  against 
the  appellee,  it  is  not  necessary  to  discuss  or  consider 
the  proposition. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  vacate  the  judgment  rendered  on  the  pleadings, 
and  to  proceed  in  a  manner'  not  inconsistent  with  this 
opinion ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2113,  April  24,  1918.] 

WORTHINGTON  v.  TIPTON  et  al. 

STLiLABUS  BT  THE  COURT. 

1.  A  person  having  aa  Inchoate  Interest  In  public  lands 
may  mortgage  the  same,  even  though  the  statute  under  which 
he  claims  prohibits  an  "alienation''  of  his  rights,  for  such 
a  prohibition  refers  only  to  attempted  conveyances  of  title 
and  not  to  mortgages.  P.  92 

2.  In  a  suit  to  foreclose  a  mortgage,  wherein  the  answers 
raised  only  the  question,  that  It  was  executed  and  delivered 
prior  to  final  proof  by  the  mortgagor  and  to  the  delivery  of  a 
patent  to  her,  demurrers  on  the  ground  that  the  answer  did 
not  state  facts  sufficient  to  constitute  any  defense  were  suffi- 
cient as  against  the  objection  that  they  did  not  sufficiently 
specify  the  objection  to  the  answers.  P.  91 

Appeal  from  District  Court,  Roosevelt  County;  Rich- 
ardson, Judge. 

Action  by  H.  G.  Worthington  against  Sarah  Ann  Tip- 
ton and  others.    Demurrers  to  answer  overruled,  judg- 
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ment  rendered  for  defendants  upon  the  pleadings,  and 
plaintiff  appeals.  Eeversed,  and  cause  remanded,  with 
instructions. 

M.  C.  Spicer,  of  Socorro,  for  appellant. 

W.  A.  GiiiLENWATER  and  Fred  E.  Dennis,  both  of 
Clovis,  for  appellees. 

STATEMENT  OF  FACTS. 

This  action  was  brought  to  foreclose  a  mortgage  on 
certain  land  situate  in  the  county  of  Roosevelt.  The 
complaint  was  in  the  usual  form,  and  a  copy  of  the 
mortgage  sought  to  be  foreclosed  was  attached  and  made 
a  part  thereof.  The  defendants  filed  separate  answers 
to  the  complaint,  in  which  they  admit  the  execution  and 
delivery  of  the  mortgage,  but  seek  to  avoid  its  legal 
effect  on  the  ground  that  the  mortgage  was  executed  on 
the  land  described  therein  by  Sarah  Ann  Tipton  before 
the  receiver's  final  receipt  had  issued  to  her,  and  before 
she  had  offered  her  final  proof  for  patent.  Demurr- 
ers were  filed  by  the  appellant,  attacking  the  defenses 
set  forth  in  each  of  said  answers  on  the  ground  that  they 
did  not  state  facts  sufficient  to  constitute  any  defense  to 
the  suit.  The  court  overruled  such  demurrers,  and 
tippellant,  electing  to  stand  thereon  and  refusing  to 
plead  further,  a  motion  for  judgment  on  the  pleadings 
was  sustained,  and  judgment  rendered  against  the  ap- 
pellant, from  which  this  appeal  was  taken. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  (affer  stating  the  facts  as  above).  It 
appears  from  the  pleadings  that  the  mortgage  which 
appellant  sought  to  foreclose  in  the  district  court  was 
given  upon  a  homestead  entry.  The  mortgage  was  exe- 
cuted prior  to  the  date  of  the  final  receiver's  receipt 
and  before  final  proof  for  patent  to  said  land.  As  point- 
ed out  by  the  trial  court  in  a  memorandum  opinion,  the 
question  raised,  in  a  general  way,  is  whether  or  not  a 
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mortgage,  given  to  secure  moneys  loaned  for  general 
purposes  on  a  homestead  entry  prior  to  final  proof  or 
final  entry  of  the  same,  is  good  and  valid  as  against 
the  land  described  in  said  homestead  entry.  The  trial 
court  was  of  the  opinion  that  a  mortgage  may  be  given 
prior  to  final  proof,  and  after  the  filing  upon  a  homestead 
to  secure  money  to  acquire  the  title  in  event  of  commuta- 
tion or  to  make  permanent  improvements  in  compliance  . 
with  the  law  or  acquiring  a  water  right  for  its  cultiva- 
tion and  development,  but  that  there  is  nothing  in  the 
record  to  indicate  that  the  money  borrowed  and  secured 
on  this  homestead  entry  prior  to  the  issuance  of  final 
receipt  was  for  such  purposes,  but  was  a  general  loan 
having  no  particular  purpose  connected  with  the  acqui- 
sition or  improvement  of  the  homestead,  and  that  it 
would  be  against  public  policy  and  contrary  to  the 
federal  statute  to  permit  a  mortgage  generally  on  a 
homestead  entry  which  might  ultimately  affect  the  ti- 
tle. The  court  said,  referring  to  the  federal  statute, 
that  the  language  '*  after  entry  *'  meant,  in  his  opinion, 
after  final  proof. 

The  four  assignments  of  error  urged  by  appellant 
raise  but  one  question,  i.  e.,  the  right  of  a  homesteader, 
after  entry  on  government  land,  to  subject  his  interests 
therein  to  a  mortgage  executed  by  him  after  entry  and 
before  final  proof  is  made. 

[2]  Before  discussing  this  question  it  is  necessary 
to  refer  to  a  point  made  by  appellees,  which  is  that  the 
demurrers  filed  by  the  appellant  in  the  trial  court  were 
insufficient  in  law  to  raise  the  question  of  the  sufficien- 
cy of  the  answers  of  the  appellees.  This  contention  is 
based  upon  the  proposition  that  the  demurrer  must  dis- 
tinctly specify  the  ground  of  objection  to  the  pleading,^ 
and  when  it  does  not  it  may  be  disregarded  or  over- 
ruled; and  that  the  demurrers  in  question,  which  it 
must  be  remembered  attacked  the  several  answers  upon 
the  ground  that  they  did  not  state  facts  sufficient  to  consti- 
tute any  defense  to  the  cause  of  action,  did  not  sufficient- 
ly specify  the  objection  raised,  and  did  not  constitute  any 
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ground  of  demurrer.  Appellee  cites  section  4111,  Code 
iJio,  and  Evants  v.  Taylor,  18  N.  M.  371,  137  Pac.  583, 
50  L.  R.  A.  (N.  S.)  1113,  in  support  of  this  contention. 
There  can  be  no  question  but  that  the  demurrer  must 
distinctly  specify  the  ground  of  objection  to  the  plead- 
ings fi^  is  provided  by  the  statute,  but  that  it  did  so  in 
this  case  is  apparent.  The  several  parties,  and  the  court 
as  well,  evidently  considered  this  one  question  raised,  as 
is  shown  clearly  by  the  memorandum  opinion  of  the 
trial  court  and  the  judgment  of  that  court.  The  an- 
swers of  the  several  defendants^  raise  but  one  question  so 
far  as  the  mortgage  of  plaintiff  is  concerned;  t.  e,,  that 
the  mortgage  was  executed  and  delivered  to  the  plain- 
tiff prior  to  final  proof  by  Sarah  Ann  Tipton,  mortgagor, 
and  prior  to  the  issuance  of  final  register's  receipt,  and 
prior  to  the  execution  and  delivery  of  patent  to  said 
land,  for  which  reason  it  did  not  establish  or  create 
any  interest,  lien,  or  incumbrances  upon  said  land,  as 
the  title  to  said  land  was,  at  the  time  of  the  execution 
of  said  mortgage,  in  the  United  States.  A  demurrer  * 
was  filed  to  said  answers  on  the  ground  that  they  did 
not  state  a  sufficient  defense  to  the  cause  of  action,  and 
under  the  circumstances  in  this  case  the  demurrers  were 
clearly  sufficient. 

[1]  We  turn,  therefore,  to  the  question  raised  by 
the  several  demurrers.  Not  desiring  to  unduly  lengthen 
this  opinion,  we  shall  not  discuss  the  authorities  pro 
and  con  upon  the  question,  as  they  are  very  numerous. 
An  examination  of  the  earlier  authorities  upon  this 
question  discloses,  in  our  opinion,  that  they  were'  made 
upon  the  theory  that  a  mortgage  transferred  the  legal 
title  to  the  land.  These  decisions  would  not  be  applica- 
ble to  conditions  in  New  Mexico  by  reason  of  the  fact 
that  we  have  held  that  the  legal  title  remains  in  the 
mortgagor,  unless  there  is  a  stipulation  in  the  mort- 
gapre  to  the  contrary.  See  Cleveland  v.  Bateman,  21  N. 
M.  687,  158  Pac.  648.  The  department  of  the  interior 
has  adopted  the  view  that  the  giving  of  a  mortgage. on 
a  homestead  prior  to  the  issuance  of  the  final  receiv- 
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er's  receipt  is  not  an  alienation  of  the  land  within  the 
meaning  of  section  2262,  Bev.  Stat.  (U.  S.).  Larson 
V.  Weisbecker,  1  Land  Dec.  409.  It  is  to  be  noted  in  the 
Larson- Weisbecker  case  that  the  mortgage  given  was  to 
secure  money  loaned  with  which  to  pay  the  government 
price  for  the  land,  Secretary  Teller's  opinion  in  that 
case  pointing  out  that  it  was  apparent  that  the  entry- 
man  did  not  intend  that  the  title  should  inure  to  some  one 
other  than  himself,  but  that  he  made  a  conditional  alien- 
ation of  the  land  only,  when,  had  his  purpose  been  dif- 
ferent, he  might  have  made  an  absolute  conveyance. 
It  has  been  held  that  the  purpose  for  which  the  money 
is  borrowed  is  material  as  tending  to  show  the  bona 
fides  of  the  mortgagor.  Norris  v.  Heald,  12  Mont.  282.  29 
Pac.  1121,  33  Am.  St.  Rep.  581.  But  in  this  case  it  must 
be  borne  in  mind  that  the  answers  of  the  defendants 
did  not  attack  the  good  faith  of  the  mortgagor,  but 
squarely  raised  the  question  that  the  title  was  in  the 
United  States,  and  she  was  without  power  to  mortgage. 
The  great  weight  of  authority  is  against  this  contention. 
The  rule  is  thus  stated  in  32  Cyc.  1075: 

"A  person  having  an  inchoate  interest  in  public  lands 
may  mortgage  the  same,  even  though  the  statute  under 
which  he  claims  prohibits  an  alienation  of  his  rights,  for 
such  a  prohibition  refers  only  to  attempted  conveyances  of 
title  and  not  to  mortgages." 

This  is  the  general  rule,  in  our  opinion,  and  is  the 
rule  followed  in  the  case  of  Hafemann  v.  Gross,  199  U.  S. 
342,  26  Sup.  Ct.  80,  50  L.  Ed.  220,  in  an  opinion  writ- 
ten by  Mr.  Justice  Brewer,  from  which  we  take  the  lib- 
erty of  quoting  as  follows 

"Obviously,  the  trend  of  the  authorities  is  strongly  in 
favor  of  the  proposition  that  a  mortgage  or  deed  of  trust 
by  one  seeking  an  entry  under  the  pre-emption  or  home- 
stead laws  of  the  United  States,  made  prior  to  the  perfection 
of  his  equitable  right,  is  valid." 

It  certainly  would  not  lie  in  the  mouth  of  the  mort- 
gagor to  raise  the  question  of  good  faith  or  to  challenge 
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her  intention  in  making  this  particular  mortgage.  Un- 
der the  rule  adopted  in  this  jurisdiction^  as  announced 
in  the  Bateman  case,  no  intention  to  convey  the  land 
can  be  implied,  and,  there  being  in  this  case  but  the  ona 
question  concerning  the  right  of  the  entryman  to  mort- 
gage the  entry  before  final  patent,  we  must  necessarily 
hold  that  the  trial  court  was  in  error. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  proceed  in  accordance  with  this 
opinion ;  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2112,  AprU  24,  1918.] 

TIETJEN  V.  McCOY. 


SYLLABUS  BY  THE  COURT. 
As  a  general  rule,  objections,  whether  made  by  motion 
or  otherwise,  whether  to  the  pleadings,  to  the  evidenee,  to 
the  instructions, ;  or  failure  to  instruct,  to  the  argument  of 
counsel,  to  the  verdict,  findings,  or  judgment,  or  to  other  mat- 
ters, must,  in  order  to  preserve  questions  for  review,  be 
specific  and  i^oint  out  the  ground  or  grounds  relied  upon^ 
and  a  mere  general  objection  is  not  sufficient. 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Action  of  forcible  entry  and  detainer  by  C.  E.  Tiet- 
jen against  L.  McCoy.  From  a  judgment  of  the  dis- 
trict court,  on  appeal  from  a  judgment  of  justice  court 
in  favor  of  the  plaintiff,  awarding  plaintiff  damages 
only,  he  appeals.    Affirmed. 

STATEMENT  OF  FACTS. 

The  appellant,  plaintiff  in  the  district  court,  first  insti- 
tuted his  action  before  the  justice  of  the  peace  in  precinct 
No.  3  of  McKinley  county,  setting  up  that  he  was  law- 
fully possessed  of  a  certain  tract  of  land  situate  in  said 
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county,  and  that  the  defendant  had  unlawfully  and 
with  force  entered  upon  the  same,  and  had  obtained  and 
held  possession  thereof  as  against  the  plaintiff;  the  ac- 
tion being,  therefore,  one  in  forcible  entry  and  detainer. 
The  judgment  of  the  justice  of  the  peace  court  was 
that  the  defendant  be  removed  from  the  premises  and 
the  plaintiff  put  in  possession  thereof,  from  which  judg- 
ment an  appeal  was  taken  to  the  district  court  of  Mc- 
Kinley  county.  Upon  a  trial  in  that  court,  a  judgment 
was  given  for  appellant  for  damages  in  the  sum  of  $1, 
but  without  a  warrant  of  removal  or  restitution,  from 
which  judgment  an  appeal  was  prayed  and  allowed. 

A.  T.  Hannett,  of  Gallup,  for  appellant. 

H.  B.  Jamison,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  The  only  error  assigned  by  the  ap- 
pellant is  that  the  court  should  have  given  judgment 
in  favor  of  the  plaintiff,  restoring  to  him  possession 
of  the  premises  in  controversy,  from  which  he  had  been 
unlawfully  dispossessed.  We  cannot  consider  this  al- 
leged error  of  the  trial  court,  however,  because  it  no- 
where appears  in  the  record  that  this  objection  was 
called  to  the  attention  of  the  trial  court.  The  judgment 
of  the  district  court  was  excepted  to  without  specifically 
stating  any  ground  of  objection  thereto.  The  rule  in  this 
connection  is  thus  stated  in  3  C.  J.  746 : 


<f 


'As  a  general  rule,  objections,  whether  made  by  motion 
or  otherwise,  whether  to  the  pleadings,  to  the  evidence,  to 
the  instructions,  or  failure  to  instruct,  to  the  argument  of 
counsel,  to  the  verdict,  findings,  or  judgment,  or  to  other 
matters,  must,  in  order  to  preserve  questions  for  review, 
be  specific  and  point  out  the  ground  or  grounds  relied  upon, 
and  a  mere  general  objection  Is  not  sufficient' 


ft 


This  rule  finds  support  in  numerous  authorities  col- 
lected in  the  note  to  the  foregoing  text,  and  is  so  gener- 
ally adopted  that  it  may  well  be  said  to  be  a  rule  with- 
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out  an  exception;  at  least  our  attention  has  not  been 
directed  to  any  exception.  The  rule  was  adhered  to  by 
our  territorial  Supreme  Court  in  the  case  of  Wells -v. 
Walker,  9  N.  M.  456,  54  Pac.  875,  and  by  this  court  in 
the  case  of  Stalick  v.  Wilson,  21  N.  M.  320-326,  154  Pac. 
708.  While  we  are  reluctant  to  follow  a  purely  tech- 
nical rule  of  this  character,  it  is  a  salutary  one,  and 
fairness  to  the  trial  court  and  opposing  counsel,  who 
are  entitled  to  know  the  ground  upon  which  the  objec- 
tion is  based,  so  that  the  court  may  make  its'  ruling  un* 
derstandingly  and  the  objection  be  obviated  if  possible, 
calls  for  its  enforcement.  Many  unnecessary  appeals 
can  be  obviated  by  observance  of  this  rule. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  is  affirmed,  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2052.  April  24,  1918.] 

OSBORNE  V.  OSBORNCE  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  It  is  well  settled  that  when  there  is  a  trial  hy  the  courc^ 
without  a  Jury,  the  findings  of  fact  are  conclusiye,  and  are  not 
subject  to  review  as  erroneous  or  defective  in  the  absence  of 
proper  exceptions  thereto,  which  need  not  be  formal,  however. 
Under  our  statute  the  complaining  party  is  required  in  some 
manner  to  call  the  attention  of  the  trial  court  to  the  claimed 
error,  and  give  that  court  an  opportunity  either  to  avoid  or 
correct  the  same.  P.  98 

2.  Possession  in  pursuance  of  a  parol  contract  for  the  sale 
of  lands,  together  with  payment,  in  full  or  in  part,  of  the 
purchase  price,  is  recognized  as  sufficient  part  performance 
to  take  the  case  out  of  the  statute  of  frauds.  P.  99 

Appeal  from  District  Court,  Curry  County;  Richard- 
son, Judge. 
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Action  by  Henry  W.  Osborne  against  William  Barto 
Osborne  and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    AflSrmed. 

STATEMENT  OF  FACTS, 

By  the  complaint  it  is  alleged  that  on  the  1st  day  of 
January,  1909,  the  plaintiff  furnished  to  the  defend- 
ant William  Barto  Osborne,  his  nephew,  at  his  request, 
the  sum  of  $600  cash  and  $1,500  in  stock  of  a  mercan- 
tile company  at  Farwell,  Tex.,  for  the  purpose  of  pur- 
chasing a  relinquishment  of  and  the  improvements  up- 
on a  certain  quarter  section  of  land  located  in  Curry 
county,  N.  M.  Other  sums  of  money  in  connection  with 
the  same  transaction  are  also  referred  to  in  the  plead- 
ings and  proof.  The  complaint  further  alleges  that  on 
or  about  the  15th  day  of  March,  1911,  after  the  defend- 
ant William  Barto  Osborne  had  made  his  final  proof,  a 
parol  agreement  was  entered  into  between  the  parties 
whereby  the  appellant  contracted  to  execute  and  de- 
liver to  the  appellee  a  deed  to  the  land  in  question  in 
payment  of  the  indebtedness  referred  to,  to  be  made 
upon  receipt  by  appellant  of  his  patent  from  the  gov- 
ernment. Appellee  further  alleged  by  his  complaint 
that  relying  upon  the  parol  agreement  in  question,  he 
entered  into  possession  of  the  land,  paid  taxes  thereon, 
made  valuable  improvements,  and  exercised  every  own- 
ership over  the  same,  but  that  the  appellant  failed  and 
refused  to  execute  a  conveyance  in  accordance  with  the 
parol  agreement,  and  subsequently  conveyed  the  prop- 
erty to  his  wife,  Leona  Osborne,  some  time  in  Augu^t^ 
1915,  without  considei'ation  and  wi^h  the  intent  to  de- 
fraud the  appellee.  Cancellation  of  the  last-mentioned 
instrument  was  praved  for,  and  specific  performance  of 
the  parol  contract  referred  to.  Appellants  denied  gen- 
erally all  the  allesrations  of  the  complaint,  pleaded  the 
statute  of  limitations  aerainst  a  part  of  the  money  al- 
leged to  have  been  advanced  by  appellee;  alleged  that 
the  stock  in  the  mercantile  corporation  at  Farwell,  Tex., 
was  valueless  at  the  time  of  its  delivery  to  appellant; 
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that  the  appellee  had  received  as  rentals  from  the  land 
in  question  the  sum  of  $600,  leaving  a  balance  of  only 
$200  owing  by  appellants  to  the  appellee,  for  which 
amount  the  appellants  confessed  judgment.  It  is  fur- 
ther alleged  that  the  land  involved  in  the  suit  was  ac- 
quired by  virtue  of  the  homestead  laws,  and  that  any 
agreement  between  the  parties  in  regard  to  conveyance 
thereof  prior  to  patent  was  void.  Appellee  in  reply 
urged  that  the  appellant  was  without  the  jurisdiction 
of  the  state  for  a  period  sufficient  to  toll  the  running 
of  the  statute  of  limitations  against  the  claim  for  $600 
received  by  the  appellant  William  Barto  Osborne  from 
appellee  in  January,  1909;  denied  that  the  contract 
between  the  parties  was  fraudulent  and  void;  denied, 
further,  that  the  corporate  stock  was  valueless.  The 
trial  court  found  the  issues  generally  in  favor  of  the 
appellee  and  against  the  appellants. 

Patton  &  Beatton,  of  Clovis,  and  H.  S.  Bowman, 
of  Santa  Fe,  for  appellants. 

Francis  C.  WhjSOn  and  D.  K.  Sam^r,  both  of  Santa 
Fe,  for  appellee. 

OPINION  or  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
[1]  Appellee  contends  that  no  exception  was  made  in 
the  court  below  to  the  findings  or  the  judgment;  that 
therefore  there  is  nothing  to  review  in  this  court.  This 
case  was  tried  to  the  court  without  a  jury,  and,  as  con- 
tended by  appellee,  it  is  well  settled  that  when  there 
is  a  trial  by  the  court,  without  a  jury,  the  findings  of 
fact  arc  conclusive,  and  are  not  subject  to  review  as 
erroneous  or  defective  iiL  the  absence  of  proper  excep- 
tions thereto,  which  need  not  be  formal,  however.  Un- 
der our  statute,  the  complaining  party  is  required  in 
some  manner  to  call  the  attention  of  the  trial  court  to 
the  claimed  error,  and  give  that  court  an  opportunity 
either  to  avoid  or  correct  the  same.    "Wallis  v.  Mulligan, 
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20  N.  M.  328,  148  Pac.  500.  See,  also,  3  Corpus  Juris, 
933  et  seq.,  where  the  general  rule  and  exceptions  there- 
to are  referred  to. 

We  will  consider  such  assignments  of  error  as  were 
properly  called  to  the  attention  of  the  trial  court. 

[2]  Upon  the  opening  of  plaintiff's  case,  the  de- 
fendants (appellants  here)  moved  that  all  evidence  as 
to  the  alleged  parol  contract  be  excluded.  This  con- 
tention was  based  upon  the  fact  that  the  amended  com- 
plaint disclosed  that  the  contract  in  question  was  in 
fact  a  parol  one;  it  being  urged  that  under  the  statute 
of  frauds  no  evidence  thereof  was  admissible.  The  ov- 
erruling-of  the  defendants'  motion  in  this  respect  and 
the  subsequent  admission  of  evidence  is  made  the 
basis  of  the  first  assignment  of  error.  It  is  contended 
by  appellee  that  the  statute  of  frauds  was  not  available 
to  the  appellants  as  a  defense  because  it  had  not  been 
specially  pleaded.  It  is  not  necessary  for  us  to  deter- 
mine this  question,  however,  as  it  is  not  one  concerning 
the  sufficiency  of  the  pleadings. 

By  the  complaint  it  is  set  up  that  there  was  a  part 
performance  of  the  contract;  that  the  plaintiff  had  en- 
tered into  possession  of  the  land  in  question,  made 
valuable  improvements,  paid  taxes,  and  in  every  way 
exercised  ownership  over  the  land.  By  the  English 
rule,  generally  adopted  by  the  text-books,  possession 
of  the  land  delivered  by  the  vendor  in  pursoanee  of  a 
p«rol  contract  is  in  itself  sufficiently  an  act  of  part 
performance  to  take  the  case  out  of  the  statute.  This 
rule  has  not  been  universally  adopted  in  this  country, 
but  the  American  rule,  as  laid  down  in  36  Cyc.  654, 
is  that  possession  in  pursuance  of  a  parol  contract  for 
the  sale  of  lands,  together  with  payment,  in  full  or  in 
part,  of  the  purchase  price,  is  recognized  in  nearly  all 
jurisdictions  as  sufficient  part  performance  to  take  the 
case  out  of  the  statute  of  frauds.  In  the  instant  case 
we  have  as  well  the  payment  of  taxes  and  the  making 
cf  vahiable  improvements  upon  the  land  in  qnettioii, 
which  are  further  elements  frequently  given  eonaider- 


100  SUPREME  COURT  OF  NEW  MEXICO 


Gradi  v.  Bachechi,  24  N.  M.  100. 


ation  by  the  authorities  as  influential  in  determining 
whether  or  not  the  case  is  within  the  statute.  We 
therefore  conclude  that  the  facts  s^  up  by  the  complaint 
in  this  case  do  noi  disclose  that  the  contract  in  ques- 
tion was  within  the  statute  of  frauds.  Our  conclusion 
in  this  respect  makes  it  unnecessary  to  give  further 
consideration  to  the  other  assignments  of  error  having 
to  do  with  the  admission  of  testimony  concerning  the 
contract,  the  objection  to  the  admission  of  which  evi- 
dence is  all  predicated  upon  the  ground  that  the  con- 
tract in  question  was  within  the  statute  of  frauds. 
Otlrer  questions  are  raised  as  to  the  sufficiency  of  the 
evidence,  the  question  of  laches,  and  upon  the  ground 
that  the  contract  in  question  was  in  conflict  with  the 
federal  homestead  laws.  We  have  considered  these 
questions,  but  do  not  desire  to  lengthen  this  opinion  by 
a  full  discussion  thereof,  and  we  deem  it  sufficient  to 
say  that  we  find  no  merit  in  them. 

The  judgment  of  the  lower  court  is  therefore  affirmed, 
and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2104,  Feb.  23,  1918.] 

GRADI  et  al.  v.  BACHECHI  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  record  on  appeal  does  not  contain  the  tranr 
script  of  evidence,  the  findings  of  the  trial  court  are  con- 
clusive. P.  101 

2.  Requested  findings  of  fact  and  conclusions  of  law  are 
not  part  of  the  record  proper,  unless  ordered  to  be  filed  by 
the  court.  P.  101 

Appeal  from  district  Court,  Bernalillo  County;  Ray- 
nolds,  Judge. 

Suit  by  Lorenzo  Gradi  and  others  against  Arthur  O. 
Bachechi  and  others,  Judgment  for  plaintiffs,  and  de- 
fendants appeal. .  Affirmed. 
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H.  C.  Miller,  of  El  Paso,  Tex.,  for  appellants. 
Neill  B.  Field,  of  Albuquerque,  for  appellees. 

OPINION  OF  THE  COURT. 

PARKER,  J.  This  is  an  appeal  from  the  district 
court  for  Bernalillo  county.  Lorenzo  Gradi  and  others 
brought  suit  against  Arthur  O.  B^chechi,  Ettore  Fran- 
chini,  Ovidio  Franchini,  and  Leo  Bonaguidi,  to  enjoin 
them  from  selling  keg  beer  not  the  product  of  the  W. 
J.  Lemp  Brewing  Company;  from  further  using  cer- 
tain bar  fixtures  furnished  to  them  by  appellees;  for 
an  accounting  of  profits  lost  by  appellees  on  account  of 
appellants'  breach  of  contract,  and  to  recover  the  bal- 
ance due  on  a  certain  promissory  note  executed  by  ap- 
pellants and  delivered  to  appellees.  From  a  judgment 
entered  against  them-  appellants  have  perfected  this 
appeal. 

[1]  The  record  on  appeal  does  not  contain  the 
transcript  of  the  evidence  taken  at  the  trial.  The  find- 
ings are  therefore  conclusive.  Jahren  v.  Butler,  20  N. 
M.  119,  127,  147  Pac.  280. 

[2]  We  have  no  way  of  ascertaining  what  ques- 
tions were  presented  by  appellants  to  the  trial  court  for 
decision,  because  of  the  state  of  the  record.  Included 
in  the  record  proper  is  a  paper  purporting  to  be  find- 
ings of  fact  and  conclusions  of  law,  requested  by  ap- 
pellants, but  refused  by  the  trial  court.  That  is  the  on- 
ly paper  in  the  record  which  even  intimates  what  ques- 
tions were  presented  to  the  trial  court.  That  paper  is 
not  a  part  of  the  record  proper  under  section  4491, 
Code  1915.  As  none  of  the  questions  argued  by  appel- 
lants are  jurisdictional,  there  is  nothing  for  us  to  re- 
view. . 

The  judgment  of  the  trial  court  will  therefore  be  af- 
firmed; and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2098,  February  16,  1918.] 
DUGAN  V.  MONTOYA,  Probate  Judge,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  By  act  of  July  22.  1854  (Act  Cong.  July  22,  1854,  c.  103, 
10  Stat.  308),  sections  16  and  36  of  each  township  In  the  terri- 
tory of  New  Mexico  were  reserved  for  the  purpose  of  being 
applied  to  schools  in  said  territory.  By  act  of  July  27,  1866 
(Act  Cong.  July  27,  18(6,  c  278,  14  Stat.  292).  Congress  pro- 
Tided  for  the  incorporation  of  the  Atlantic  &  Pacific  Railroad 
Company,  which  said  corporation  proposed  to  build  a  railroad 
through  the  then  territory  of  New  Mexico.  Section  2  of  the 
act  gave  the  said  railroad  company  a  right  of  way  through 
the  public  lands  of  the  United  States,  "including  all  necessary 
grounds  for  station  buildings,  workshops,  depots,  *  *  • 
switches,"  etc.  On  January  15,  1891  (^ct  Cong.  Jan.  15,  1891, 
c.  73,  26  Stat.  718),  au  act  was  passed  for  the  relief  of  the  in- 
habitants of  Gallup,  N.  M.,  which  said  act  authorized  the  pro- 
bate Judge  of  Bernalillo  county  to  enter  in  trust  for  the  occu- 
pants and  inhabitants  of  said  town,  for  town-site  purposes,  the 
southeast  quarter  of  section  16,  township  15  north,  range  18 
west,  subject  to  the  provisions  of  sections  2387,  2388,  and 
2389  of  chapter  8  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  1916,  §§  4791-4793).  Pursuant  to  this  act 
the  probate  Judge  of  Bernalillo  county,  on  June  17,  1891,  ap- 
plied to  enter  said  land.  Application  was  made  for  the  full 
quarter  section.  The  receiver  issued  to  said  probate  Judge 
a  final  receipt,  which  had  noted  thereon  that  it  was  "subject 
to  the  station  grounds  and  right  of  way  of  the  Atlantic  ft 
Pacific  Railroad  Company,  containing  27.72  acres  of  land,  as 
shown  by  survey  map  on  file  in  this  office."  The  patent  ex- 
cepted such  station  grounds,  containing  27.72  acres,  from  the 
operation  thereof.  la  1884  the  Atlantic  ft  Pacific  Railroad 
Company  filed  with  the  secretary  of  the  interior  a  map  show- 
ing its  claim  to  said  station  grounds. 

Held,  (a)  that  the  relief  act  of  January  15,  1891,  did  not 
grant  to  the  probate  Judge  of  Bernalillo  county  such  quarter 
section  of  land,  but  simply  authorized  him  to  enter  the  same 
in  trust  for  the  occupants  and  inhabitants  of  the  town  of  Gal- 
lup for  town-site  purposes;  that  such  entry  was  subject  to  the 
provisions  of  the  general  town-site  law;  that,  until  such  entry 
was  made  pursuant  to  the  provisions  of  such  law,  the  pro- 
bate Judge  of  such  county  took  no  title  to  the  land.        P.  109 
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(b)  Under  the  proyieioBs  of  seotioa  238S,  R.  S.  U.  S.,  the 
probate  Jmdge  was  only  autheriiel  to  enter  land,  the  title  to 
which  was  In  the  United  States,  at  the  date  of  the  application; 
that  it  was  Ineunibent  upon  the  proper  officers  of  the  land 
department  of  the  United  States,  upon  application  being  made 
to  enter  lands  for  town-site  purposes,  to  determine  whether 
or  not  such  lands  were  subject  to  entry,  and  that  such  deter- 
mination on  the  part  of  said  officers  was  Judicial  in  character. 

(c)  When  the  application  was  made  herein  the  ofllcers  of 
the  land  department  at  Santa  Fe  determined  that  the  title  to 
the  right  of  way  and  station  grounds  of  the  Atlantic  A  Pacific 
Railroad  Company  had  vested  in  such  company,  consequently 
had  passed  from  the  United  States,  and  the  action  of  such  offi- 
cers in  so  determining  is  not  subject  to  collateral  attack. 

P.  109 

2.  The  act  of  July  22,  1^64,  reserying  sections  16  and  36 
from  entry  for  the  purpose  of  being  applied  to  schools  of  the 
territory,  did  not  convey  such  section  to  the  territory,  but 
vtmounted  simply  to  a  reservation  thereof,  and  the  title  to 
such  remained  In  the  United  States,  and  such  lands  were  a 
part  of  the  public  lands  of  the  United  States,  reserved  from 
entry,  however.  The  granting  act  to  the  Atlantic  ft  Pacific 
Railroad  Company  of  lands  for  right  of  way  and  station  pur* 
poses  granted  a  right  of  way  over  public  lands  of  the  United 
States,  and  contained  no  exceptions  or  reservations.  Where 
it  clearly  appears  from  the  statute  that  the  term  "public 
lands"  Is  intended  to  include  laujds  which  have  theretofore 
been  reserved  by  Congress  for  a  specific  purpose,  such  inten- 
tion will  prevail.  P.  115 

3.  A  railroad  company,  by  complying  with  the  act  of  Con- 
gress, giving  it  a  right  to  lands  for  right  of  way  and  station 
pun^oses,  acquires  more  than  an.  easement  in  such  lands.  To 
say  the  least,  it  takes  a  limited  fee  therein,  to  which  no  other 
person  can  acquire  any  right  or  title,  either  by  adverse  posses- 
sion or  by  grant  from  the  company  itself.  A  claim  of  lots  in  a 
town  site  which  embraces  a  part  of  such  right  of  way  and 
station  grounds  is  not  entitled  to  a  deed  from  the  probate 
judge  including  any  portion  thereof.  P.  120 

4.  While  the  railroad  company  wps  granted  "necessary 
grounds"  for  the  purposes  named,  under  which  grant  it  filed  a 
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map  with  the  land  office  showing  its  claim  to  designated  land 
for  such  purpose,  which  claim  has  ever  since  been  acquiesced 
in  by  the  United  States  government,  a  private  individual  can- 
not litigate  with  the  railroad  company  the  question  of  the 
necessity  of  such  land  for  the  purpose  claimed.  P.  124 

6.  The  question  of  forfeiture  for  nonuser  could  only  be 
asserted  by  the  United  States,  either  by  legislative  declaration 
or  in  a  proper  judicial  proceeding,  and  until  such  forfeiture 
has  been  asserted  the  land  would  not  revert  to  the  United 
States,  but  the  title  would  remain  in  the  grantee.  P.  126 

Appeal  from  District  Court,  McKinley  County; 
Raynolds,  Judge. 

Action  by  Daniel  P.  Dugan  against  Alejandro  Mon- 
toya,  as  Probate  Judge  of  the  County  of  McKinley,  and 
others.  Judgment  for  plaintiff,  and  defendant  named 
appeals.  Reversed,  and  remanded  with  instructions  to 
enter  judgment  for  appellant. 

Sam  Bushman  and  H.  C.  Dennt,  both  of  Gallup,  for 
appellant. 

A.  T.  Hannett  and  J.  W.  Chapman,  both  of  Gallup, 
for  appellee. 

H.  B.  Jamison,  of  Albuquerque,  amicus  curiae, 

OPINION  OF  THE  COURT. 

ROBERTS.  J.  This  action  was  instituted  in  the 
court  below  by  appellee  against  appellant  as  probate 
judge  of  the  county  of  McKinley,  state  of  New  Mexico, 
and  all  or  any  parties  unknown,  interested  in  the  land 
described  in  the  complaint.  The  action  was  brought 
under  the  provisions  of  section  5516,  Code  1915.  This 
authorized  the  occupants  of  land  embraced  within  lands 
patented  to  the  probate  judge  as  a  town  site,  where 
such  occupant  had  not  reserved  title  thereto  under  the 
provisions  of  sections  5519  to  5522,  inclusive,  Code  1915, 
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by  reason  of  such  party  having  failed  to  make  the  state- 
ment and  filing  the  same  as  required  by  the  latter  sec- 
tions, or  by  reason  of  the  failure  of  the  probate  judge 
to  give  notice  of  such  entry,  or  the  receiving  of  the  pat- 
ent, to  institute  suit  in  the  district  court  against  the 
probate  judge  and  others  interested,  to  secure  a  deter- 
mination of  the  question  of  the  party's  right,  to  a  deed. 

Appellee  in  his  complaint  alleged  that  he  had  failed 
to  give  the  required  notice;  hence  had  not  received  a 
conveyance  from  the  probate  judge  to  the  lots  in  ques- 
tion>  and  that  the  lots  were  embraced  within  the  town 
site  patented  to  the  probate  judge.  Appellant  defend- 
ed upon  the  ground  that  his  predecessor  in  office  did 
not  receive  a  patent  to  the  land  of  which  the  lots  in 
question  were  a  portion.  The  court,  after  hearing  evi- 
dence, entered  judgment,  directing  the  probate  judge 
to  execute  to  appellee  a  deed  to  the  lots  in  question.  No 
findings  of  fact  were  made.  From  such  judgment  the 
probate  judge  prosecutes  this  appeal. 

The  case  below  was  not  well  tried.  Some  of  the  im- 
portant facts  which  should  have  been  established  by  ev- 
idence were  seemingly  taken  for  granted  by  both  sides. 
We  shall  state  the  facts  as  we  understand  them  from  the 
admissions  of  the  parties  and  the  evidence  offered. 

On  July  22,  1854,  an  act  was  passed  by  Congress  to 
establish  the  office  of  surveyor  general  of  New  Mexico, 
Kansas,  and  Nebraska,  to  grant  donations  to  actual  set- 
tlers therein,  and  for  other  purposes.  10  Stats,  at 
Large,  p.  308.  Section  5  of  the  act,  which  applied  to 
New  Mexico,  reads  as  follows: 


it 


'And  be  It  further  enacted,  that  when  the  lands  in  the 
said  territory  shan  be  surveyed,  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing 
the  same  into  market,  sections  numbered  sixteen  and  thirty- 
six  in  each  township,  in  said  territory,  shall  be,  and  the 
same  are  hereby,  reserved  for  the  purpose  of  being  applied 
to  schools  in  said  territory,  and  in  the  states  and  terri- 
tories hereafter  to  be  created  out  of  the  same.' 


If 


The  lots  in  question  were  within  the  southeast  quarter 
of  section  16,  township  15  N.,  range  18  W.,  N.  M.  P.  M. 
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By  the  act  of  July  27,  1866  (14  Stats,  at  Lar^,  292)^ 
Congress  provided  for  the  incorporation  of  the  Atlantie 
&  Pacific  Railway  Company,  which  was  incorporated 
for  the  purpose  of  building  a  railroad  from  a  point  on 
the  Missouri  river  to  the  Pacific  Coast,  and  which  said 
proposed  road  was  to  be  built  through  New  Mexico. 
Certain  named  individuals  were  authorized  to  form  a 
corporation,  and  were  required  to  do  certain  acts  with- 
in specified  periods,  in  order  for  the  corporation  to  be 
entitled  to  the  benefits  of  the  act.  The  evidence  in  the 
record  is  silent  as  to  compliance  by  the  railroad  com- 
pany with  such  requirements,  but  it  was  seemingly 
taken  for  granted  by  both  parties  in  the  court  below 
that  the  railroad  company  was  entitled  to  the  benefits  of 
the  act,  and  we  shall  so  assume.  Section  2  of  the  act, 
in  so  far  as  material,  reads  as  follows: 

"And  be  it  further  enacted,  that  the  right  of  way  through 
the  public  lands  be,  and  the  same  is  hereby,  granted  to  the 
said  Atlantic  &  Pacific  Railroad  Company,  its  successors  and 
assigns,  for  the  construction  of  a  railroad  and  telegraph 
as  proposed;  and  the  right,  power,  and  authority  is  hereby 
given  to  said  corporation  to  take  from  the  public  lands  ad- 
jacent to  the  line  of  said  road  material  of  earth,  Btone»  ' 
limber,  and  so  forth,  for  the  construction  thereof.  Said 
way  is  granted  to  said  ral'road  to  the  extent  of  one  hun- 
dred' feet  in  width  on  each  side  of  said  railroad  where  it 
may  pass  through  the  public  domain,  including  all  necessary 
grounds  for  station  building,  workshops,  depots,  machine 
shops,  switches,  side  tracks,  turntables,  and  water  stations; 
and  the  ri^^t  of  way  shall  be  exempt  from  taxation  within 
the  territories  of  the  United  States." 

« 
The  statute  made  provision  for  filing  a  map  or  profile 
of  such  road  with  the  secretary  of  the  interior,  as  does 
the  general  right  of  way  act  of  March  3,  1875  (18  Stat- 
482,  c.  152  [U.  S.  Comp.  St.  1916,  §§  4921-4926]) ;  but 
such  was  not  required,  however,  for  the  purpose  of  se- 
curing its  right  of  way  and  station  grounds,  but  in  or- 
der to  avail  itself  of  lands  granted  in  aid  of  the  rail- 
road. The  company,  however,  in  1884,  filed  with  the 
secretary  of  the  interior  a  map  showing  its  right  of  way 
and  station .  grounds  through  the  southeast  quarter  of 
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section  16  aforesaid.  The  record  is  silent  as  to  whether 
the  land  in  question  had  been  surveyed  at  the  time  the 
railroad  was  constructed  thereover.  Apparently  it  had 
not  been  surveyed,  as  there  was  filed  in  the  office  of  the 
secretary  of  the  interior  in  1898  an  amendatory  and 
supplemental  map  showing  the  station  grounds  and 
right  of  way  of  the  Santa  Fe-Pacific  Railroad  Com- 
pany, through  sections  15  and  16,  in  township  15  N., 
range  18  W.  Affidavits  accompanied  the  map  showing 
that  the  lands  therein  designated  as  station  grounds 
and  right  of  way  had  been  continuously  used  for  the 
purpose  for  which  they  were  selected.  A  copy  of  the 
map  was  transmitted  to  the  local  land  office  by  the  sec- 
retary of  the  interior  without  approval,  the  secretary 
stating  in  his  letter  of  transmittal  that  the  law  did 
not  require  approval  by  the  secretary  of  the  interior. 
It  was  stipulated  by  the  parties — 

"that  a  map  was  filed  In  the  year  1884  by  the  Atlantic  & 
Pacific  Railroad  Company,  predeceBSors  In  Interest  of  the 
Santa  Fe  Pacific  Railroad  Company,  In  the  office  of  the 
secretary  of  the  Interior  of  the  United  States,  subject  to 
the  introduction  of  said  map  In  evidence  in  this  cause  at 
some  subsequent  time,  the  plaintiff  not  waiving  his  objec- 
tions to  the  admissibility  or  the  materiality  of  such  map, 
and,  further,  that  the  amount  of  land  claimed  by  the  plain- 
tiff is  within  such  map  or  plat,  subject  to  verification  by 
the  map  Itself." 

While  this  stipulation  is  inaptly  worded,  we  assume 
that  it  was  intended  thereby  to  agree  that  the  lots  in 
question  in  this  case  were  embraced  within  the  station 
grounds  of  the  railroad  company,  as  shown  by  the  map 
filed  in  the  year  1884. 

On  January  15,  1891,  Congress  passed  an  act  for 
the  relief  of  the  inhabitafits  of  Gallup,  Bernalillo  coun- 
ty, territory  of  New  Mexico  (26  Stat,  at  Large,  718). 
The  act  reads  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  In  Congress  assembled, 
that  the  probate  judge  of  Bernalillo  county,  territory  of 
New  Mexico,  be,  and  is  hereby,  authorized  to  enter  in  trust 
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for  the  occupants  and  Inhabitants  of  the  town  of  Gallup, 
for  town  site  purposes;  the  southeast  quarter  of  section 
sfxteen.  township  fifteen  north  of  range  eighteen  west,  of 
New  Mexico  principal  meridian,  subject  to  the  provisions 
of  sections  twenty-three  hundred  and  eighty-seven,  twenty- 
three  hundred  and  eighty-eight,  and  twenty-three  hundred 
and  eighty-nine  of  chapter  eight  of  the  Revised  Statutes  of 
the  United  States  relating  to  town  sites. 

"Sec.  2.  That  \^pon  the  passage  of  this  act  the  territory 
of  New  Mexico,  through  its  proper  officer,  shall  be,  and  is 
hereby,  authorized  to  select  as  indemnity  for  said  land,  and 
in  full  satisfaction  thereof,  and  for  the  purposes  stated  in 
section  nineteen  hundred  and  forty-six  of  the  Revised  Stat- 
utes, one  quarter  section  of  one  hundred  and  sixty  acres  of 
public  lands  at  any  office  in  said  territory,  said  selection  to 
be  made  according  to  legal  subdivisions  and  contiguous.' 


tt 


Pursuant  to  this  act  the  probate  judge  of  Bernalillo 
county,  on  June  17,  1891,  applied  to  enter  said  south- 
east quarter,  section  16,  under  said  act  of  Congress 
above  quoted.  Said  probate  judge  applied  for  the  full 
quarter  section,  and  paid  the  sum  of  $200  to  the  register 
and  receiver.  The  receiver  issued  to  the  said  probate 
judge  a  final  receipt,  which  had  indorsed  thereon,  **  Sub- 
ject to  station  grounds  and  right  of  way  of  the  Atlan- 
tic &  Pacific  Railroad  Company,  containing  27.72  acres 
of  land,  as  shown  by  survey  map  on  file  in  this  office." 
Later,  on  the  3d  day  of  December,  1892,  patent  was  is- 
sued to  the  probate  judge,  which  said  patent  contained 
the  following  exception: 

"Excepting  the  station  grounds  and  right  of  way  of  the 
Atlantic  &  Pacific  Railroad  Company,  containing  27.72  acres 
as  shown  by  survey  map  on  file  in  this  office** 

Since  the  issuance  of  patent  McKinley  county  was 
created  out  of  a  portion  of  Bernalillo  county,  and  the 
town  site  in  question  is  within  such  new  county. 

Appellee  contends  that  the  act  of  January  15,  1891, 
vested  in  the  probate  judge  of  Bernalillo  county  title 
to  all  of  the  southeast  quarter  of  said  section  16;  that 
the  act  of  the  officers  of  the  land  department  in  except- 
ing therefrom  the  station  grounds  and  right  of  way  of 
the  Atlantic  &  Pacific  Railroad  Company  was  without 
authority,  hence  was  null  and  void. 
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Appellant  contends  that  the  exception  was  properly 
made,  and  that  it  was  incumbent  upon  the  officers  of  the 
land  department  to  determine  what  portion,  if  any,  of 
said  section  16  had  been  theretofore  lawfully  appro- 
priated by  other  parties;  and  that  the  act  of  determin- 
ing that  the  railroad  company  was  lawfully  entitled  to 
its  station  grounds  and  right  of  way  Vas  a  judicial  act, 
and  cannot  be  collaterally  aMacked.  He  further  con- 
tends that,  as  title  to  the  stanon  grounds  and  right  of 
way  had  vested  in  the  railroad  company  prior  to  the  re- 
lief act  of  1891,  Congress  was  without  authority,  had  it 
attempted  to  do  so,  to  convey  such  lands  to  the  probate 
judge  of  Bernalillo  county ;  and,  further,  that  under  the 
statutes  of  this  state  appellee  was  not  entitled  to  the 
relief  sought. 

[1]  We  will  first  consider  the  effect  of  the  act  of 
January  15,^1891.  It  will  be  noticed  that  it  does  not 
purport  to  make  to  the  probate  judge  of  Bernalillo 
county  a  grant  of  the  southeast  quarter  of  said  section 
16,  but  simply  authorizes  such  probate  judge  to  enter 
ihe  same  in  trust  for  the  occupants  and  inhabitants  of 
the  town  of  Gallup  for  townsite  purposes,  **  subject  to 
the  provisions  of  sections  2387,  2388,  and  2389  of  chap- 
ter 8  of  the  Revised  Statutes  of  the  United  States  relat- 
ing  to  town  sites."  Until  such  entry  was  made,  pur- 
suant to  the  provisions  of  the  sections  named,  the  pro- 
bate judge  of  such  county  would  take  no  title  to  the 
land.  We  are  therefore  necessarily  required  to  look  to 
the  provisions  of  these  sections  for  the  purpose  of  de- 
termining what  title  the  probate  judge  would  take,  and 
in  what  manner  the  same  could  be  acquired.  Section 
2388  of  chapter  8  of  the  Revised  Statutes  of  the  United 
States,  which  is  to  be  found  in  6  Fed.  Stats.  Ann.  350, 
and  U.  S.  Compiled  Statutes  1916,  vol.  5,  p.  5816,  §  4792, 
reads  as  follows:  ^ 


"Sec.  2388.  (ETntry  under  Preceding  Section  when  to 
be  Made.)  The  entry  of  the  land  provided  for  In  the  pre- 
ceding section  shall  he  made,  or  a  declaratory  statement 
of  the  purpose  of  the  inhabitants  to  enter  it  as  a  town  site 
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shall  be  filed  with  the  reglater  of  the  proper  ^and  office, 
prior  to  the  commencement  of  the  public  sale  of  the  body 
of  land  In  which  it  Is  included,  and  the  entry  or  declaratory 
statement  shall  include  only  such  land  as  is  actually  oc- 
cupied by  the  town,  and  the  title  to  which  is  in  the  United 
States;  but  in  any  territory  in  which  a  land  office  may  not 
have  been  established,  such  declaratory  statements  may  be 
fl!ed  with  the  surreyor  general  of  the  snrreying  district  in 
which  the  lands  are  situated,  who  shall  transmit  the  same 
to  the  genera!  land  office." 

f 

By  this  section,  read  in  connection  with  the  next  pre- 
ceding section,  the  entry  in  this  ease  was  to  be  made  by 
the  probate  judge  of  Bernalillo  county.  He  was  re- 
quired to  file  with  the  register  of  the  proper  land  of- 
fice an  entry  or  a  declaratory  statement  which,  under 
the  provisions  of  section  2388,  could  include  **only  such 
land  as  is  actually  occupied  by  the  town,  and  the  title 
to  which  is  in  the  United  States."  Under  the  provis- 
ions of  the  act  of  January  15,  1891,  above  referred  to. 
the  probate  judge  was  authorized  to  enter  the  entire 
quarter  section  of  land;  but  under  section  2388,  supra, 
he  could  only  enter  such  part  of  it  to  which  title,  at  the 
time  of  entry,  still  remained  in  the  United  States.  Con- 
gress did  not  undertake  by  the  relief  act  to  determine 
or  adjudicate  the  question  of  title,  but  left  that  matter 
to  the  determination  of  the  proper  officials  of  the  land 
office.  Necessarily,  in  an  application  made  by  the  pro- 
bate judge,  or  the  officers  of  an  incorporated  town,  to 
enter  public  lands,  for  town-site  purposes,  under  the 
provisions  of  section  2388,  it  is  incumbent  upon  the 
proper  officers  of  the  United  States  land  office  to  deter- 
mine whether  title  to  the  land  applied  for  is  in  the  Unit- 
ed States,  and  in  allowing  the  entry  and  issuing  the 
patent  such  officers  can  only  patent  such  land  to  the 
probate  judge  or  officers  of  the  incorporation  the  title 
to  which  was  in  the  United  States  at  the  time  applica- 
tion for  such  land  was  made.  In  the  relief  act,  as  stat- 
ed, it  was  specifically  provided  that  the  entry  should 
be  made  subject  to  the  provisions  of  section  2388  and 
other  sections,  thereby  manifesting  an  intention  on  the 
part  of  Congress  to  leave  to  the  determination  of  the 
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land  office  the  question  of  title  in  so  far  as  the  United 
States  was  eoQcemed,  and  to  authorize  the  entry  by  the 
probate  judge  of  only  so  mueh  of  such  quarter  section 
title  to  which  remained  in  the  United  States.  Had  Con- 
gress attempted  to  arbitrarily  confer  upon  the  probate 
Judge  title  to  the  entire  quarter  section  of  land,  when,  in 
f  aety  the  government  had  parted  with  its  title  to  all  or  a 
portion  of  the  land  in  question,  its  act  in  the  premises 
would  have  been  null  and  void ;  for  it  cannot,  by  legis- 
lative edict,  divest  vested  rights  of  others  acquired  un- 
der the  laws  of  the  United  States.  We  therefore  con- 
clude that  the  act  of  Congress  of  January  15,  1891  (26 
Stat,  at  Large,  718),  for  the  relief  of  the  inhabitants  of 
Oallup,  authorizing  the  probate  judge  of  Bernalillo 
eounty  to  enter  for  town-site  purposes  the  southeast 
<|uarter  of  section  16,  township  15  north,  range  18  west, 
N.  M.  P.  Ml,  subject  to  the  provisions  of  section  2387, 
2388,  and  2389  of  chapter  8  of  the  Revised  Statutes  of 
the  United  States,  did  not  invest  the  probate  judge  of 
such  county  with  title  to  said  entire  quarter  section,  or 
juay  part  thereof,  but  simply  provided  a  method*  by 
which  the  probate  judge  of  such  county  might  acquire 
title  to  the  same  upon  compliance  with  the  provisions  of 
the  Revised  Statutes;  and  that  such  officer  received  ti* 
tie  to  only  so  mueh  of  said  quarter  section,  title  to  which 
remained  in  the  United  States,  at  the  date  of  the  appli- 
catian  to  enter  the  same;  and  that  it  was  the  duty  of 
the  proper  officers  of  the  land  department  to  determine 
the  question,  upon  application  being  made  to  enter 
sueb  quarter  section,  as  to  what  part  thereof  title  was 
m  the  United  States  at  the  date  of  the  applicatiom  to 
enter  the  same;  that,  in  determining  this  question,  the 
aet  of  the  proper  officers  of  the  land  department  was 
judici)ftl  in  character,  and  is  not  subject  to  collateral 
attack. 

When  the  application  was  made,  the  officers  of  the 
land  department  at  Santa  Fe,  N.  M.,  such  land  being 
wifliin  the  jurisdiction  thereof,  determined  that  title  to 
tke  riglit  of  way  and  station  groiunds  of  the  Atlanfie 
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&  Pacific  Railroad  Company  had  vested  in  the  railroad 
company,  consequently  had  passed  from  the  United 
States,  and  that  the  probate  judge  was  not  entitled  to 
enter  that  portion  of  the  real  estate  described  in  the  re- 
lief act,  title  to  which  had  passed  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  and  reserved  the  same  from  the 
operation  of  the  final  receipt  and  patent.  It  had  juris- 
diction to  determine  this  question,  an,d,  as  stated,  ita 
action  is  not  subject  to  collateral  attack. 

The  land  department  of  the  United  States,  which  term 
includes  the  secretary  of  the  interior,  the  commissioner 
of  the  general  land  oflBce,  and  Other  subordinate  officers^ 
constitutes  a  special  tribunal  vested  with  judicial  power 
to  hear  and  determine  claims  of  all  parties  to  the  pub- 
lic lands  which  it  is  authorized  to  dispose  of,  and  with 
power  to  execute  its  judgments  by  conveyance  to  the 
parties  entitled  t6  them.  Act  Cong.  March  3,  1849,  c. 
108,  9  Stat,  at  Large  395;  Rev.  Stat.  §§  441  and  453  (U. 
S.  Comp.  St.  1916,  §§  681,  699).  A  patent  of  land  with- 
in the  jurisdiction  of  the  land  department,  issued  by  it^ 
is  a  judgment  of  that  tribunal,  and  a  conveyance  of  the 
legal  title  to  the  land  to  the  patentee  in  execution  of 
such  judgment.  Such  a  patent  to  laiid,  within  the  jur- 
isdiction of  the  department,  when  issued,  is  like  the- 
judgments  of  other  judicial  tribunals,  impervious  to  col- 
lateral attack.  If  the  department  has  the  power  to  hear 
and  determine  the  claims  of  applicants  to  public  land,. 
and  to  dispose  of  it  in  accordance  with  its  decision,  it 
has  jurisdiction.  Of  course,  if  it  has  no  power  to  en- 
ter upon  the  inquiry  and  to  issue  a  patent,  if,  for  ex- 
ample, title  of  the  United  States  to  the  land  has  passed 
to  private  parties,  the  land  is  no  longer  a  part  of  the 
public  domain,  and  the  officers  of  the  land  department 
would  clearly  have  no  jurisdiction,  and  a  patent  to  such 
land  would  be  absolutely  null  and  void,  and  subject  to 
collateral  attack.  King  v.  McAndrews,  111  Fed.  860, 
50  C.  C.  A.  29;  Polk  v.  Wendal,  9  Cranch,  87,  3  L.  Ed. 
665;  Stoddard  v.  Chambers,  2  How.  284,  318,  11  L.  Ed. 
269;  Easton  v.  Salisbury,  21  How.  426,  16  L.  Ed.  181? 
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Reichert  v.  Felps,  6  Wall.  160,  18  L.  Ed.  849 ;  Best  v. 
Polk,  18  Wall.  112,  117,  118,  21  L.  Ed!  805;  Sherman 
V.  Buick,  93  U.  S.  209,  23  L.  Ed.  849 ;  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  15  Sup.  Ct.  103,  39  L.  Ed.  183; 
Railroad  Co.  v.  Forsythe,  159  U.  S.  46,  53,  15  Sup.  Ct. 
1020,  40  L.  Ed.  71;  Wright  v.  Roseberry,  121  U.  S.  488, 
519,  7  Sup.  Ct.  985,  30  L.  Ed.  1039 ;  Davis  v.  Weibbold, 
139  U.  S.  507,  11  Sup.  Ct.  628,  35  L.  Ed.  238 ;  Doolan 
V.  Carr,  125  U.  S.  618,  624,  632,  8  Sup.  St.  1228,  31  L. 
Ed.  844 ;  Wilcox  v.  Jackson,  13  Pet.  499.  511,  10  L.  Ed. 
264;  Morton  v.  Nebraska,  21  Wall.  660,  674,  22  L.  Ed. 
639. 

In  the  case  of  King  v.  McAndreWs,  supra,  Judge  San- 
born, speaking  for  the  circuit  court  of  appeals,  said: 


f<' 


'But  land  which  the  department  Is  vested  with  the  power 
and  charged  with  the  duty  to  hear  and  decide  the  claims 
of  applicants  for,  and  to  dispose  of  in  accordance  with  its 
decision,  Is  within  its  jurisdiction,  and  its  patent  of  such 
land  conveys  the  legal  title  to  ft,  and  is  impervious  to  col- 
lateral attack,  whether  its  decision  is  right  or  wrong. 
Minter  v.  Crommelin,  18  How.  87.  89,  15  L.  Ed.  279; 
U.  S.  V.  Schurz,  102  U.  S.  378,  401,  26,  L.  Ed.  167;  Moore 
V.  Rohbins,  96  U.  S.  530,  533,  24  L.  Ed.  848,  French  v. 
Pyan,  93  U.  S.  169,  172.  23  L.  Ed.  812;  Quinby  v.  Conlan, 
104  U.  S.  420,  26  L.  Ed.  800;  Refining  Co.  v.  Kemp,  104 
U.  S.  636,  645  647,  26  L.  Ed.  875;  Steel  v.  Refining  JiJo., 
106  U.  S.  447,  450,  452,  1  Sup.  Ct.  389,  27  L.  Ed.  226; 
Lee  V.  Johnson.  116  U.  S.  48.  49,  6  Sup.  Ct.  249,  29  L.  Ed. 
570;  Heath  v.  Wallace,  138  U.  S.  573,  585,  11  Sup.  Ct.  380, 
34  L.  Ed.  1063;  Knight  v.  Association,  142  U.  S.  161,  212, 
12  Sup.  Ct.  258,  35  L.  Ed.  974;  Noble  v.  Railroad  Co.,  147 
U.  S.  174,  13  Sup.  Ct.  271.  37  L.  Ed.  123;  Barden  v.  Rail- 
road Co..  154  U.  S.  288,  327,  14  Sup.  Ct.  1030,  1038,  38 
L.  Ed.  992,  1001.  In  the  case  last  cited  the  Supreme  Court 
said:  'It  is  the  established  doctrine,  expressed  in  numerous 
decisions  of  this  court,  that  wherever  Congress  has  provid- 
ed for  the  disposition  of  any  portion  of  the  public  lands, 
of  a  particular  character,  and  authorizes  the  officers  of 
the  land  department  to  issue  a  patent  for  such  land  upon 
ascertainment  of  certain  facts,  that  department  has  juris- 
diction to  inquire  into  and  determine  as  to  the  existence 
of  such  facts,  and,  in  the  absence  of  fraud,  imposftlon,  or 
mistake,  its  determination  is  conclusive  against  collateral 
attack.' 

"The  test  of  Jurisdiction  is  not  right  decision,  but  the 
right  to  enter  upon  the  inquiry  and  to  make  some  decision. 
Foltz  v.  Railroad  Co.,   60  Fed.  316,  318,  8   C.  C.  A.   635, 
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637.  19  U.  S.  App.  576,  581,;  U.  S.  v.  Winona  &  St.  P.  R. 
Co.,  67  Fed.  959,' 15  C.  C.  A.  107.  32  U.  S.  App.  289.  Hence 
a  patent  evidencing  an  erroneous  decision  of  a  question  of 
law  or  a  mistaken  determination  of  an  issue  of  fact,  which 
the  department  was  vested  with  the  power,  and  charged 
with  the  duty,  to  decide,  is  as  Impervious  to  collateral  at- 
tack as  one  which  is  the  result  of  correct  conclusions. 

"The  remedy  for  an  error  of  law  in  the  action  of  the 
department  regarding  the  title  to  land  intrusted  to  its  disr 
position  is  by  a  direct  proceeding  by  a  bill  in  equity  to  cor- 
rect it.  James  v.  Iron  Co.,  46  C.  C.  A.  476,  107  Fed.  597, 
600;  Began  v.  Mortgage  Co.,  63  Fed.  192-195,  11  C.  C.  A. 
128,  130.  27  U.  S.  App.  346,  350;  U.  S.  v.  Winona  &  St. 
P.  R.  Co.,  67  Fed.  948,  958.  15  C.  C.  A.  96,  106.  32  U.  S.  App. 
272,  288;  U.  S.  v.  Northern  Pac.  R.  C,  95  Fed.  864,  870, 
37  C.  C.  A.  290,  296;  Cunningham  v.  Ashley,  14  How.  377. 
14  U  Ed.  462;  Barnard  v.  Ashley,  18  How.  43,  15  L.  Ed. 
285;  Garland  v.  Wynn,  20  How.  6,  15  L.  Ed.  801;  Lytle  v. 
Arkansas,  22  How.  193,  16  L.  Ed.  306;  Lindsey  v.  Hawes, 
2  Black,  554,  562,  17  L.  Ed.  265;  Johnson  v.  Towsley,  13 
Wall.  72,  85,  20  L.  Ed.  485;  Moore  v.  Bobbins,  96  U.  S.  530, 
538,  24  L.  Ed.  848;  Bcrnier  v.  Bernier,  147  U.  S.  242,  13 
Sup.  Ct.  244,  37  Li.  Ed.  152." 

In  the  case  of  Steel  v.  St.  Louis  Smelting  Co.,  etc., 
106  U.  S.  447,  1  Sup.  Ct.  389,  27  L.  Ed.  226,  the  court 
said: 

"We  have  so  often  bad  occasion  to  speak  of  the  land  de- 
partment, the  object  of  its  creation,  and  the  powers  it  pos- 
sesses in  the  alienation  by  patent  of  portions  of  the  public 
lands,  that  it  creates  an  unpleasant  surprise  to  find  that 
counsel,  in  discussing  the  effect  to  be  given  to  the  action 
of  that  department,  overlook  our  decisions  on  the,  subject. 
That  department,  as  we  have  repeatedly  said,  was  estab- 
lished to  supervise  the  various  proceedings  whereby  a  con- 
veyance of  the  title  from  the  United  States  to  portions  of 
the  public  domain  is  obtained,  and  to  see  that  the  require- 
ments of  different  acts  of  Congress  are  fully  complied  with. 
Necessarily,  therefore,  it  must  consider  and  pass  upon  the 
qualifications  of  the  applicant,  the  acts  he  has  performed 
to  secure  the  title,  the  nature  of  the  land,  and  whether  it  is 
of  the  class  which  is  open  for  sale.  Its  Judgment  upon 
these  matters  is  that  of  a  special  tribunal,  and  is  unassail- 
able except  by  direct  proceedings  for  its  annulment  or 
limitation.  Such  has  been  the  uniform  language  of  this 
court  in  repeated  decisions.' 


f  I 


Tested  by  the  foregoing  rules,  we  believe  it  is  clear 
that  the  officers  of  the  land  department  were  required 
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to  determine  upon  the  application  made  by  the  probate 
judge  of  Bernalillo  county  for  the  southeast  quarter  of 
said  section  16,'  the  question  as  to  what  portion  of  such 
land  the  United  States  had  title  at  the  date  of  the  applica-. 
tion,  and  to  award  to  such  applicant  a  final  receipt  and 
patent  for  such  land  only,  title  to  which  still  remained 
in  the  government.  In  determining  this  question  the 
register  and  receiver  of  the  United  States  land  oflSce 
at  Santa  Fe  acted  in  a  judicial  capacity,  and  deter- 
mined, as  evidenced  by  the  final  receipt  and  patent, 
that  the  Atlantic  &  Pacific  Railroad  Company  had 
theretofore  acquired  title  to  its  station  grounds  embrac- 
ing 27.72  acres,  and  accordingly  excepted  the  same  from 
the  operation  of  the  final  receipt  and  patent.  Its  judg- 
ment, thus  evidenced  by  the  patent,  is  not  subject  to 
collateral  attack,  and  the  present  proceeding,  being  a 
collateral  attack  upon  such  judgment,  cannot  be  main- 
tained. 

[2]  While  the  above  really  disposes  of  the  jnerits  of  the 
appeal,  we  shall  pass  beyond  and  consider  the  question  of 
title  to  the  Atlantic  &  Pacific  Railroad  Company  and  its 
successor  in  interest  to  the  station  grounds  in  question. 
The  record  before  us  discloses  that  the  railroad  com- 
pany, independently  of  the  judgment  of  the  land  de- 
partment, had  title  to  its  station  grounds  at  the  date  of 
the  passage  of  the  relief  act  by  Congress  and  the  entry 
thereunder  by  the  probate  judge.  In  1884,  as  stated, 
it  filed  its  map  showing  its  claim  to  the  station  grounds 
with  the  proper  oflBcers  of  the  land  department,  thus 
giving  notice  to  the  United  States  and  to  others  inter- 
ested that  it  claimed  the  land  described  under  the  grant- 
ing act  of  July  27,  1866.  Appellant  argues  that  not- 
withstanding the  granting  act  and  the  asserted  claim  by 
the  railroad  company  to  the  station  grounds,  prior  to 
the  inception  of  his  rights,  that  the  railroad  company, 
at  most,  took  only  an  easement  to  the  station  grounds; 
hence  he  was  entitled  to  the  fee,  subject  to  such  ease- 
ment ;  that  the  probate  judge  likewise  took  the  fee,  sub- 
ject to  such  easement;  hence  the  court  should  have  re- 
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quired  the  execution  of  the  deed.  He  further  argues 
that  he  was  in  possession  of  the  lots  in  question  long 
prior  to  the  passage  of  the  relief  act  and  has  held  con- 
tinuous possession  since;  his  possession,  however,  not 
going  back  to  the  year  1884,  at  which  time  the  map  of 
the  railroad  company  was  filed  with  the  secretary,  of  the' 
interior.  It  is  further  intimated  by  appellant,  but  not 
strenuously  urged,  that  the  railroad  company  could  ac- 
quire no  right  to  its  station  grounds  and  right  of  way 
through  the  school  section,  because  such  lands  had  been 

< 

reserved  by  the  act  of  July  22,  1854,  for  the  use  of  the 
schools  in  the  territory. 

Noticing,  first,  the  last  contention,  it  will  be  observed 
that  the  act  of  July  22,  1854  (10  Stat,  at  Large,  308), 
did  not  purport  to  convey  sections  16  and  36  in  each 
township  to  the  territory  of  New  Mexico,  but  simply 
provided  that  when  such  townships  embracing  such  sec- 
tions, should  be  surveyed,  that  the  sections  named  were 
reserved,  for  the  purpose  of  being  applied  to  schools  in 
said  territory.  The  act  granting  the  right  of  way  and 
station  grounds  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany gave  to  the  company  such  right  of  way  and  sta- 
tion grounds  through  and  upon  the  public  lands  of  the 
United  States.  It  did  not  contain  the  exception  found  in 
the  fifth  section  of  the  general  right  of  way  act  of  March 
3,  1875  (18  Stat,  at  Large,  482),  which  excepted  from 
the  operation  of  the  act  **  lands  within  the  limits  of  any 
military,  park,  or  Indian  reservation,  or  other  lands 
specially  reserved  from  sale.''  The  question  as  to 
whether  the  railroad  company  was  entitled  to  acquire 
a  right  of  way  and  station  grounds  through  school  sec- 
tions thus  reserved,  but  not  granted  to  the  state  or  ter- 
ritory, was  passed  upon  by  Judge  Brewer  in  the  case 
of  Union  Pacific  R.  Co.  v.  Douglas  (C.  C.)  31  Fed.  540. 
In  this  case  he  held  that  the  railroad  company  took  ti- 
tle to  its  right  of  way  through  sections  16  and  36,  the 
same  being  school  sections  similarly  reserved  from  entry 
in  the  territory  of  Nebraska.     The  reasoning  advanced 
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by  Judge  Brewer  in  that  case  is  distinctly  applicable  to 
the  present  question.    He  said: 


<<i 


'Further,  I  observe  that  the  Union  Pacific  Railroad  Com- 
pany act  contemplated  a  speedy  construction  of  the  road. 
The  state  of  Nebraska  was  not  then  admitted  to  the  Union, 
and  there  was  no  certainty  when  it  would  be.  It  is  a 
matter  of  public  history  that  a  large  part  of  the  western 
portion  of  the  then  territory  was  unsurveyed.  No  one  could 
say  in  advance  where  the  sixteenth  and  thirty-sixth  sec- 
tions would  lie.  Can  it  be  possible  that  Congress,  intend- 
ing the  speedy  construction  of  the  road,  also  contemplated 
that  if,  after  construction,  it  should  be  found  by  survey 
that  the  line  constructed  ran  through  the  sixteenth  or 
thirty-sixth  section,  its  right  of  way  should  cease,  and  it 
be  deemed  a  trespasser  thereon?  Again,  no  provision  Is 
made  for  condemning  the  right  of  way  over  ajphool  sections, 
nor  is  it  easily  to  be  perceived'  how,  under  the  statute  then 
in  force,  proceedings  could  be  had  for  such  condemnation. 
Still,  again,  this  right  of  way  through  school  sections  has 
been  accepted  without  challenge  fbr  20  years.  This  indi- 
cates the  general  understanding,  and  is  significant.  These 
considerations,  among  others,  lead  me  to  the  conclusion 
that,  beyond  any  doubt,  Congress  intended  by  this  act  of 
July  1,  1862,  to  grant  a  right  of  way  through  those  lands 
which  by  surveys  should  be  found  to  be  sections  16  and 
36,  the  school  sections  which  it  intended  to  give  to  the  fu- 
ture state  of  Nebraska." 

While  this  decision  has  been  distinguished  by  the  Su- 
jireme  Court  of  the  United  States  so  far  as  we  know 
it  has  announce4  no  contrary  rule  upon  this  precise 
point.  Cases  distinguishing  the  above  are  referred  to 
in  the  case  of  Jackman  v.  A.  T.  &  S.  F.  R.  Co.,  170  Pac. 
1036,  recently  decided  by  this  court,  but  not  yet  offic- 
ially reported. 

In  the  case  of  Railroad  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  Ed.  578,  Mr.  Justice  Field,  speaking  of  a 
similar  right  of  way  grant  to  the  St.  Joseph  &  Denver 
City  Railroad  Co.,  said: 

"But  the  grant  of  the  right  of  way  by  the  sixth  section 
contains  no  reservation  or  exceptions.  It  is  a  present  abso- 
lute grant,  subject  to  no  conditions  except  those  necessarily 
implied,  such  as  that  the  road  shall  be  constructed  and 
used  for  the  purposes  designed.  Nor  Is  there  anything  in 
the  policy  of  the  government  with  respect  to  the  public 
lands  which  would  call  for  any  qualification  of  the  terms. 
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Those  lands  would  not  be  less  valuable  for  settlement  by 
a  road  running  through  them.  On  the  contrary  their  value 
would  be  greatly  enhanced  thereby. 

"The  right  of  way  for  the  whole  distance  of  the  pro- 
posed route  was  a  very  important  part  of  the  aid  given. 
If  the  company  could  be  compelled  to  purchase  its  way 
over  any  section  that  might  be  occupied  in  advance  of  its 
location  very  serious  obstacles  would  be  often  imposed  to 
the  progress  of  the  road.  For  any  loss  of  lands  by  settle- 
ment or  reservation,  other  lands  are  given;  but  for  the  loss 
of  the  right  of  way  by  these  means,  no  compensation  is 
provided,  nor  could  any  be  given  by  the  substitution  of 
another  route." 

In  the  case  of  Union  Pacific  R.  Co.  v.  Karges  (C.  C.) 
169  Fed.  459,  the  question  arose  under  a  similar  right 
of  way  granting  act  to  the  Union  Pacific  Railroad  Com- 
pany, as  to  whether  it  took  title  to  a  right  of  way 
through  sections  16  and  36  in  the  territory  of  Nebraska, 
which  sections  had  been  reserved,  but  not  granted,  fOr 
school  purposes.  The  district  court  held  that  the  right 
of  way  act  granted  to  the  railroad  company  a  right  of 
way  across  the  land  reserved  for  school  purposes. 

While  it  is  true  that  the  Supreme  Court  of  the  Unit- 
ed States  has  held  that  the  words  ** public  lands,''  when 
a  different  intention  is  not  expressed,  are  used  to  desig- 
nate such  lands  as  are  subject  to  sale  or  other  disposals 
under  general  law,  and  does  not  include  such  as  are 
reserved  by  competent  authority  for  any  purpose  or  in 
any  manner,  although  no  except fon  of  it  is  made.  Bar- 
don  V.  Northern  Pacific  R.  Co.,  145  U.  S.  535,  12  Sup. 
Ct.  856,  36  L.  Ed.  806;  Wilcox  v.  McConnel,  13  Pet. 
498.  513,  10  L.  Ed.  264 ;  Leavenworth,  etc.,  R.  R.  Co.  v. 
United  States,  92  U.  S.  733.  741,  745,  23  L.  Ed.  634; 
Newhall  v.  Sanger,  92  U.  S.  761,  23  L.  Ed.  769;  Doolan 
V.  Carr,  125  U.  S.  618,  630,  8  Sup.  Ct.  1228,  31  L.  Ed. 
844;  Cameron  v.  United  States,  148  U.  S.  301,  13  Sup. 
Ct.  595,  37  L.  Ed.  459 ;  Mann  v.  Tacoma  Land  Co.,  153 
U.  S.  273.  284,  14  Sup.  Ct.  820,  38  L.  Ed.  714;. Barker 
V.  Harvey,  181  U.  S.  481,  21  Sup.  Ct.  690,  45  L.  Ed. 
963;  Scott  V.  Carew,  196  U.  S.  100,  109,  25  Sup.  Ct.  193, 
49  L.  Ed.  403.  These  decisions,  as  stated  by  Judge 
Hunger  in  the  Karges  case,  however,'  do  not  conflict 
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with  the  settled  doctrine,  that  where  it  clearly  appears 
from  the  statute  that  the  term  ** public  lands''  is  intend- 
ed to  include  lands  which  have  theretofore  been  reserv- 
ed by  Congress  for  a  specific  purpose,  such  intention 
will  prevail,  as  it  is  a  rule  of  construction  that  a  legis- 
lative act  is  to  be  interpreted  according  to  the  plain  in- 
tention of  the  legislative  l)ody.  Winona  &  St.  Peter  R. 
R.  Co.  v.  Barney,  113  U.IS.  618,  5  Sup.  Ct.  606,  28  L. 
Ed.  1109.  In  this  case  the  court,  speaking  with  respect 
to  the  acts  of  Congress  making  grants  of  certain  lands, 
said : 

"They  are  to  receive  such  a  construction  as  will  carry 
out  the  intent  of  Congress,  however  dilficult  it  might  be  to 
give  full  effect  to  the  language  used  if  the  grants  were  by 
instruments  of  private  conveyance.  To  ascertain  that  in- 
tent, we  must  look  to  the  condition  of  the  country  when 
the  acts  were  passed,  as  weU'  as  to  the  purpose  declared  on 
their  face,  and  read  all  parts  of  them  together." 

In  the  case  of  United  States  v.  Union  Pacific  R.  Co., 
91  U.  S.  72,  23  L.  Ed.  224,  will  be  found  a  very  inter- 
esting discussion  of  right  of  way  granting  acts,  and  the 
purpose  in  view  by  Congress,  from  which  it  will  be  seen 
that  the  object  and  purpose  in  view  was  to  secure,  at 
an  early  date,  the  actual  construction  and  operation  of 
a  railroad  from  the  Missouri  river  to  the  Pacific  Coast, 
not  for  private  interests,  but  for  the  national  welfare; 
and  as  Judge  Hunger  aptly  says  in  the  Karges  case : 

"It  cannot  be  supposed  that  Congress  intended  that  such 
national  object  should  be  thwarted  by  the  inability  of  the 
company  to  construct  this  road  across  lands  belonging  to 
the  United  States,  but  which  had  been  reserved  for  other 
purposes." 

If  the  railroad  company,  under  this  grant,  would  not 
take  a  right  of  way  across  sections  reserved  for  school 
purposes  not  yet  transferred  to  the  state,  the  title  to 
which  .remained  in  the  United  States  government,  the 
railroad  company  would  be  accordingly  hampered  in 
the  construction  of  its  line,  and  after  its  cogstruction 
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and  operation  for  years  would  be  compelled,  at  great  ex- 
pense, to  purchase,  from  those  who  might  subsequently 
become  owners  of  the  lands,  its  right  of  way  and  other 
lands  acquired  in  the  operation  of  its  road.  When  the 
grant  was  made  in  1866,  large  sections,  in  fact  most  of 
the  public  land  in  the  state  of  New  Mexico,  had  not  been 
surveyed,  and  there  was  no  way  by  which  the  railroad 
company  could  determine  "Aether  its  proposed  route 
was  passing  through  what  would  later  be  school  sec- 
tions or  otherwise. 

From  the  foregoing  consideration,  we  believe  that  it 
M^as  the  intention  of  Congress  that  the  granting  act 
should  apply,  in  so  far  as  the  right  of  way  was  con- 
cerned, to  a  right  of  way  through  the  public  lands  of 
the  United  States  reserved  for  school  purposes,  as  well 
as  public  lands  not  reserved  for  any  purpose. 

[3]  This  being  true,  the  question  remains  as  to 
whether  the  Atlantic  &  Pacific  Railroad  Company  ob- 
tained title  by  virtue  of  the  granting  act  to  the  station 
grounds  claimed  by  it  in  the  southeast  quarter  of  sec- 
tion 16  in  question.  As  stated,  in  1884  it  filed  in  the 
office  of  the  secretary  of  the  interior  a  map  or  plat  show- 
ing thereon  its  claim  to  the  station  grounds  in  question. 
If,  at  that  time,  by  compliance  with  the  granting  act — 
counsel  for  appellee  makes  no  question  but  that  the 
railroad  company  had  fully  complied  therewith — it  ob- 
tained title  to  the  land  embraced  within  such  claim  for 
station  grounds,  clearly  appellee  has  no  claim  upon  any 
land  embraced  within  such  station  grounds. 

In  the  case  of  United  States  Trust  Co.  v.  Territory, 
8  N.  M.  673,  47  Pac.  725,  the  territorial  Supreme  Court, 
in  passing  upon  the  effect  of  the  right  of  way  granting 
act  to  the  Atlantic  &  Pacific  Railroad  Company,  here 
under  consideration,  after  reviewing  numerous  author- 
ities, held  that  the  title  of  the  government  to  the  lands 
granted  to  the  company  for  such  purpose  passed  absolute- 
ly to  the  railroad  company.  This  case  was  carried  to  the 
Supreme  Court  of  the  United  States  (172  U.  S.  171,  19 
Sup.  Ct.^123,  43  L.  Ed.  407),  and  the  decision  of  the 
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territorial  Supreme  Court  was  aflSrmed.  In  the  de- 
cision of  the  case  the  court  found  that  it  was  unneces- 
sary to  pass  upon  the  question  as  to  whether  the  Atlan- 
tic &  Pacific  Railroad  Company  took  the  fee  to  the  real 
estate  within  its  right  of  way  limits,  and  held  that  the 
interest  granted  by  the  statute  to  the  company  was  real 
estate  of  corporeal  quantity,  which  was  as  far  as  it 
was  required  to  go;  but  the  court  did  say  that  thereto- 
fore, in  the  case  of  Missouri,  Kansas  &  Texas  Railway 
Co.  V.  Roberts,  152  U.  S.  144,  14  Sup.  Ct.  496,  38  L.  Ed. 
377,  that  it  passed  on  a  grant  to  one  of  the  branches 
of  the  Union  Pacific  Railroad  Company  of  a  right  of 
way  200  feet  Mfide,  and  decided  that  it  conveyed  the  fee. 
It  was  urged  in  the  New  Mexico  case  that  this  point 
was  not  involved  in  the  Roberts  case,  hence  was  not 
necessary  to  a  decision  thereof;  but  the  court  held  that 
the  point  was  directly  involved  in  the  former  case,  and 
said: 

"The  language  of  Mr.  Justice  Field,  who  delivered  the 
opinion  of  the  court,  would  be  unaccountable  else.  The 
difference  betweefei  an  easement  and  the  fee  would  not  have 
escaped  his  attention  and  that  of  the  whole  court,  with  the 
inevitable  result  of  committing  it  to  the  consequences  which 
might  depend  upon  such  difference." 

In  a  latter  case  (Northern  Pac.  R.  Co.  v.  Townsend, 
190  U.  S.  267,  23  Sup.  Ct.  671,  47  L.  Ed.  1044),  Mr. 
Justice  White,  speaking  for  the  court,  said: 

"Following  decisions  of  this  court  construing  grants  of 
rights  of  way  similar  In  tenor  to  the  grant  now  being  con- 
sidered (New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  171, 
181  [43  L.  Ed.  407,  410.  19  Sup.  Ct.  128] ;  St.  Joseph  &  Denver 
C.  R.  Co.  V.  Baldwin,  103  U.  S.  426  [26  U  Ed.  578]),  it 
must  he  held  that  the  fee  passed  hy  the  grant  made  in  sec- 
tion 2  of  the  act  of  July  2,  1864. 

While  the  case  above  referred  to  had  to  do  with  right 
of  way  proper,  clearly  the  same  rule  would  apply  to 
station  grounds,  for  the  language  of  the  granting  act  is 
identical  as  to  the  two  uses.  If  the  railroad  company 
took  the  fee  simple  interest  in  its  right  of  way,  it  would 
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take  a  like  interest  in  the  station  grounds;  and,  this  be- 
ing true,  upon  compliance  with  the  act  of  Congresa 
which  enables  it  to  assert  its  claim  to  the  station 
grounds,  and  the  assertion  of  such  claim,  either  by  ac- 
tual possession  and  use  or  notice  thereof,  by  filing  in  the 
proper  land  office  a  map  showing  its  claim  thereto,  ita 
rights  would  become  fixed,  after  which  Congress  would 
be  without  authority  to  make  other  disposition  of  the 
land  so  long  as  title  thereto  remained  in  the  company,, 
and  no  other  person  could  assert  or  acquire  a  claim 
thereto  which  would  oust  the  railroad  company  from 
its  right  of  possession ;  nor  could  the  railroad  company 
convey  any  portion  of  such  land  to  any  other  person 
without  the  consent  of  Congress.  That  title  thereto 
could  not  be  acquired  by  adverse  possession  was  held 
by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Northern  Pacific  R.  Co.  v.  Townsend,  supra.  The 
court  said : 


<<i 


'In  effect  the  grant  was  of  a  limited  fee,  made  on  an 
Implied  condition  of  reverter  in  the  event  that  the  company 
ceased  to  use  or  retain  the  land  for  the  ifurpose  for  which 
it  was  granted.  This  being  the  nature  of  the  title  to  the 
land  granted  for  the  special  purpose  named,  it  is  evident 
that  to  give  such  efficacy  to  a  statute  of  limitations  of  a  state 
as  would  operate  to  confer  a  permanent  right  of  possession 
to  any  portion  thereof 'upon  an  individual  for  his  private 
use  would  be  to  allow  that  to  be  done  by  indirection  which 
could  not  be  done  directly;  for  as  said  in  Grand  Trunk  R. 
Co.  V.  Richardson.  91  U.  S.  454.  468  [23  L.  Ed.  356,  361], 
'a  railroad  company  is  not  at  liberty  to  alienate  any  part 
of  its  roadway  so  as  to  interfere  with  ^he  full  exercise  of 
the  franchise  granted.'  Nor  can  it  be  rightfully  contended 
that  the  portion  of  the  right  of  way  appropriated  was  not 
necessary  for  the  execution  of  the  powers  conferred  by 
Congress;  for,  as  said  in  Northern  P.  R.  Co.  v.  Smith.  171 
U.  S.  261  275  [43  L.  Ed.  158,  163,  18  Sup  Ct.  794,  799], 
speaking  of  the  very  grant  under  consideration;  'By  grant- 
ing a  right  of  way  400  feet  in  width,  Congress  must  be 
understood  to  have  conclusively  determined  that  a  strip 
of  that  width  was  necessary  for  a  public  work  of  such  im> 
portance.'  Neither  courts  nor  juries,  therefore,  nor  the 
general  public,  may  be  permitted  to  conjecture  that  a  por- 
tion of  such  right  of  way  is  no  longer  needed  for  the  use 
of  the  railroad  and  title  to  it  has  vested  in  whomsoever 
chooses  to   occupy  the   same.     The  whole  of  the  granted 
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rigbt  of  way  must  be  presumed  to  be  necessary  for  the  pur- 
poses of  the  railroad,  as  against  a  claim  by  an  Individual  of 
an  exclusive  right  of  possession  for  private  purposes. 

"To  repeat,  the  right  of  way  was  given  in  order  that  the 
obligations  to  the  United  States,  assumed  in  the  acceptance 
of  the  act,  might  be  performed.  Congress  having  plainly 
manifested  its  intention  that  the  title  to,  and  possession  of, 
thd  right  of  way  should  continue  in  the  original*  grantee, 
its  successors  and  assigns,  so  long  as  the  railroad  was  main- 
tained, the  possession  by  individuals  of  portions  of  the  right 
of  way  cannot  be  treated,  without  overthrowing  the  act  of 
Congress,  as  forming  the  basis  of  an  adverse  possession 
which  may  ripen  into  a  title  good  as  against  the  railroad 
company." 

Thus,  to  say  the  least,  the  railroad  company  took  a 
limited  fee  to  its  station  grounds,  to  which  the  appellee 
could  acquire  no  title,  either  by  adverse  possession  or 
by  grant  from  the  company  itself.  The  above  being 
the  effect  of  the  holding  of  the  Supreme  Court  of  the 
United  States,  and  involving,  as  it  docs,  the  construc- 
tion of  the  federal  statute  as  to  the  effect  of  the  right 
of  way  granting  act,  it  is  necessarily  binding  upon  this 
court.  The  Townsend  case  was  referred  to,  with  ap- 
proval, by  the  Supreme  Court  of  the  United  States  in 
the  later  case  of  Northern  Pacific  R.  Co.  v.  Ely,  197 
U.  S.  1,  25  Sup.  Ct.  302,  49  L.  Ed.  639.  In  the  case  of 
Clairmont  v.  United  States,  225  U.  S.  551.  32  Sup.  Ct. 
787,  56  L.  Ed.  1201,  the  court  again  held  that  the  rail- 
road company,  by  the  grant  of  Congress,  obtained  the 
fee  in  the  land  constituting  the  right  of  way.  In  the 
case  of  Union  Pacific  Railroad  Co.  v.  Laramie  Stock 
Yards,  231  U.  S.  190,  34  Sup.  Ct.  101,  58  L.  Ed.  179, 
the  court  said : 

"It  is  established  that  the  right  of  way  to  the  several 
railroads  was  a  present  absolute  grant,  subject  to  no  con- 
ditions except  those  necessarily  implied,  such  as  that  the 
roads  should  be  constructed  and  used;  and  it  has  been  de- 
cided that  the  right  of  way  was  a  very  important  aid  given 
to  the  roads  (Railroad  Company  v.  Baldwin,  103  U.  S.  426 
[26  L.  Ed.  578];  Stuart  v.  Union  Pacific  Railroad  Co..  227 
U.  S.  342  [33  Sup.  Ct.  338,  57  L.  Ed.  535]);  and  that  it 
could  not  be  voluntarily  transferred  by  the  companies  nor 
acquired  against  them  by  adverse  possession  (Northern 
Pacific   Railway   Co.   v.   Townsend,    190   U.    S.    267    [23    Sup.  | 


124  SUPREME  CX)URT  OF  NEW  MEXICO 

Dugan  T.  Montoya,  24  N.  M.  102. 

Ct.  671,  47  L.  Ed.  1044]);  Northern  Pacific  Railroad  Co.  v. 
Smith,  171  U.  S.  260,  275  [18  Sup.  Ct.  794,  43  L.  Ed.  158]; 
Northern  Pacific  Railroad  Co.  v.  Ely,  197  U.  S.  1,  5  [25 
Sup.  Ct.  302,  49  L.  Ed.  639]." 

From  the  above  it  will  be  seen  that  appellee's  conten- 
tion that  the  railroad  company  had  only  an  easement 
in  and  to  its  station  grounds  is  without  support;  that, 
to  say  the  least,  it  took  a  limited  fee  therein,  with  a  pos- 
sible right  of  reverter  to  the  United  States;  such  being 
the  status  of  the  railroad  company's  title,  the  probate 
judge  would  have  no  title  thereto  of  any  kind  or  char- 
acter, and  would  be  without  authority  to  convey  title  to 
any  portion  thereof  to  appellee. 

[4]  In  this  case  Mr.  H.  B.  Jamison,  attorney  at  law, 
has  filed  a  brief  as  amicus  curisB  on  behalf  of  the  appel- 
lee. He  states  that  he  represents  clients  who  irs  in  the 
same  position  as  appellee  herein  in  regard  to  the  land 
claimed  by  the  Santa  Fe  as  station  grounds.  He  ad- 
vances a  point  not  presented  by  counsel  for  appellee. 
His  contention  is  that  under  the  act  of  July  27,  1866,  the 
railroad  company  was  given  only  necessary  grounds 
for  station  buildings,  workshops,  depots,  etc.,  that  the 
proof  in  the  case  shows  that  the  railroad  company  has 
never  used  the  27.72  acres  in  controversy  for  any  of 
these  purposes ;  that  the  only  use  to  which  it  has  put  the 
land  •has  been  the  leasing  of  the  same  for  warehouse 
purposes,  and  that  the  lots  in  controversy  are  not  a  por- 
tion of  the  land  so  leased ;  that,  under  the  act  of  1891, 
the  probate  judge  was  authorized  to  enter  the  entire 
quarter  section  and  applied  for  the  same ;  that  the  final 
receipt  and  patent  conveyed  all  of  the  quarter  section 
to  the  probate  judge,  excepting  therefrom  the  station 
grounds  of  the  Santa  Fe,  embracing  27.72  acres;  that 
the  railroad  company  has  not  utilized  the  land  so  ex- 
cepted, and  the  same  is  not  necessary  for  station  pur- 
poses, hence  title  passed  to  the  probate  judge. 

This  contention  we  believe  is  without  merit.  The 
law  under  which  the  Santa  Fe  acquired  its  right  to  the 
station  grounds  and  its  right  of  way  did  not  provide, 
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as  we  have  stated,  for  the  filing  of  a  map  or  plat  of 
its  road  and  approval  thereof  by  the  secretary  of  the 
interior  in  order  for  it  to  become  entitled  to  such  rights. 
The  general  right  of  way  act  of  1875  provides  a  method 
by  which  a  railroad  company  may  secure,  in  advance  of 
construction  of  its  right  of  way,  by  filing  with  the  sec- 
retary of  the  interior  a  profile  of  its  road  and  securing 
his  approval  thereof.  That  act  is  silent  as  to  the  meth- 
od of  acquiring  title  to  the  station  grounds,  but,  by  rule, 
the  department  of  the  interior  requires  the  railroad 
company  to  designate  lands  claimed  for  such  purposes, 
and  provides  for  the  approval  thereof  by  the  secretary 
of  the  interior.  That  act  is  worded  differently  from  the 
granting  act  of  the  Atlantic  &  Pacific,  in  that  it  uses  the 
word  ** adjacent''  to  its  right  of  way  instead  of  the 
word  ** necessary*'  grounds  for  station  purposes,  etc.', 
Under  the  latter  act,  where  a  railroad  company,  under 
the  rules  of  the  land  office,  has  filed  a  map  showing  its 
claim  for  lands  adjacent  to  its  right  of  way  for  station 
purposes,  and  such  map  has  been  approved  by  the  sec- 
retary of  the  interior,  undoubtedly  no  one  could  ques- 
tion the  title  of  the  railroad  company  to  such  station 
grounds  so  approved,  except,  possibly,  the  United  States. 
Under  the  act  of  1866,  under  which  the  railroad  com- 
pany claimed,  as  stated,  no  act  on  the  part  of  the  sec- 
retary of  the  interior  or  officers  of  the  land  department 
was  necessary  in  order  to  vest  title  in  the  railroad  com- 
pany to  its  right  of  way  or  station  grounds.  In  1884 
it  filed  a  plat  or  map  showing  that  it  claimed  the  right 
to  27.72  acres  for  station  grounds  and  other  purposes  at 
its  station  at  Gallup.  In  making  its  selection  for  such 
purpose  it  had  a  right  to  anticipate  its  future  require- 
ments. Its  claim  was  not  approved  by  the  secretary  of 
the  interior,  as  his  approval  was  not  required.  We  as- 
sume that  he  transmitted  to  the  local  land  office  at  San- 
ta Fe  such  map,  and  that  proper  notations  were  made 
upon  the  plats  in  that  office  showing  the  claim  of  the 
railroad  company  to  its  station  grounds.  The  United 
States  thereby  had  notice  of  the  fact  that  the  railroad 
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company  had  taken  possession  of,  and  asserted  a  claim 
to,  the  27.72  acres  for  station  purposes,  under  the  act  of 
1866.  Since  that  time  it  has  acquiesced  in  such  claim, 
thereby  evidencing  its  consent  to  such  appropriation. 
This  being  true,  can  a  private  individual  litigate  out 
with  the  railroad  company  the  question  of  the  necessity 
of  such  land  for  station  purposes?  We  think  not.  We 
believe  that  when  the  Santa  Pe  laid  claim  to  the  land  in 
controversy  for  the  purpose  stated,  and  such  claim  was 
acquiesced  in  by  the  grantor,  that  title  to  the  land 
passed  to  the  railroad  company,  and  that  the  question 
of  forfeiture  for  nonuser  could  only  be  asserted  by  the 
United  States,  either  by  legislative  declaration  or  in  a 
proper  judicial  proceeding.  Until  a  forfeiture  has  been 
actually  enforced  by  legislative  declaration  or  judicial 
proceedings  brought  by  the  United  States  for  that  pur- 
pose, the  land  would  not  revert  to  it,  but  the  title  would 
remain  in  the  grantee.  Spokane,  etc.,  R.  Co.  v.  Wash- 
ington, etc.,  R.  Co.,  49  Wash.  280,  95  Pac.  64;  Fran- 
coeur  V.  Newhouse  (C.  C.)  40  Fed.  618,  14  Sawy.  351; 
United  States  v.  Curtner  (C.  C.)  38  W.  1;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  McGee,  115  U.  S.  479,  6  Sup.  Ct.  123, 
29  L.(Ed.  446;  Schow  v.  Harriman,  154  U.  S.  609,  14 
Sup.  Ot.  1209,  22  L.  Ed.  556 ;  Shulenberg  v.  Harriman, 
21  Wall.  44,  22  L.  Ed.  551 ;  Van  Wyck  v.  Knevals,  106 
U.  S.  360,  1  Sup.  Ct.  336,  27  L.  Ed.  201 ;  Bybee  v.  Ore- 
gon &  C.  R.  Co.,  139  U.  S.  663,  11  Sup.  Ct.  641,  35  L. 
Ed.  305 ;  United  States  v.  Northern  P.  R.  Co.,  177  U.  S. 
435,  20  Sup.  Ct.  706,  44  L.  Ed.  836 ;  St.  Paul,  M.  &  M. 
R.  Co.  V.  Greenalgh,  139  U.  S.  19,  11  Sup.  Ct.  395,  35 
L.  Ed.  71 ;  Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  260, 
18  Sup.  Ct.  J94,  43  L.  Ed.  157. 

[5]  In  the  case  of  Oregon  Short  Line  v.  Stalker,  14 
Idaho  362,  94  Pac.  56,  it  was  stated  that  the  only  person 
who  was  in  a  position  to  take  advantage  of  the  forfeit- 
ure of  the  right  of  way  was  the  United  States  govern- 
ment. In  the  case  of  Cathcart  v.  Minn.  &  Manitoba  R. 
Co.,  34  Land  Dec.  619,  the  secretary  of  the  interior 
said: 
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"In  view  of  the  situation  in  this  case,  it  would  not  seem 
to  make  any  difference  whether  the  grant  in  question  to 
the  railroad  company  be  held  to  conyejT  a  base  fee  or  merely 
an  easement.  Under  the  decision  of  the  court  in  the  case  of 
Northern  Pacific  Railroad  Co.  v.  Smith,  supra,  ux^il  a  for- 
feiture has  been  declared  for  misuser  or  nonuser,  said  lots 
cannot  be  entered  by  Cathcart,  and  such  forfeiture  'could 
not  be  enforced  in  a  private  action.'  " 

The  Stalker  case  was  taken  to  the  Supreme  Court  of 
the  United  States,  and  the  state  court  was  sustained. 
225  U.  S.  142,  32  Sup.  Ct.  636,  56  L.  Ed.  1027. 

For  the  reasons  stated,  the  judgment  of  the  lower 
court  will  be  l-eversed  and  the  cause  remanded,  with  in- 
structions to  enter  judgment  for  appellant,  and  it  is  so 
ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2096,  February  16,  1918.] 
JASTRO  et  al.  v.  FRANCIS  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Where  a  party  Is  the  owner  of  the  odd-numbered  sections 
of  land,  acquired  by  purchase  from  a  Railroad  company  of 
grant  lands,  the  odd-numbered  sections  haying  been  grant- 
ed by  the  government  to  aid  in  the  building  of  the  railroad, 
and  the  even-numbered  sections  are  largely  owned  by  the 
government,  thlB  remainder  of  the  even-numbered  sections  be- 
ing either  school  sections  or  held  in  private  ownership,  a 
court  of  equity  will  not,  at  the  instance  of  the  owner  of  the 
odd-numbered  sections,  enjoin  an  owner  of  live  stock  from 
grazing  his  sheep  or  cattle  on  the  odd-numbered  sections,  in 
the  absence  of  a  legal  fence  mainjbained  by  such  owner,  or  com- 
pliance by  such  owner  with  the  provisions  of  section  39,  Code 
1915,  as  such  an  injunction  would  have  the  effect  of  giving  to 
the  owner  of  the  odd-numbered  sections  absolute  control  and 
dominion  over  the  government  lands,  included  in  the  townships 
embracing  such  privately  owned  odd-numbered  sections. 

P.  133 

2.  Under  section  39,  Code  1915,  an  owner  of  private  lands 
may  protect  the  same  from  trespass  by  stock  under  herd,  by 
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conspicuously  marking  the  boundaries  of  the  same,  and  post- 
ing notices  ia  consp(puous  places  thereon  warning  against 
trespass  or  serving  writ*en  notice  giving  description  of  such 
•  aiK  p  hy  nieces  and  bounds.  Held,  that  where  it  is  not  shown 
that  a  party  knows  the  boundaries  of  privately  owned  landr 
surrounded  by  government  domain,  he  cannot  be  enjoined  from 
driving  his  flocks  and  herds  upon  such  lands,  unless  the  owner 
has  complied  with  this  statute.  P.  137 

On  Motion  for  Rehearing. 

3.  In  the  exercise  of  the  right  of  way  over  sections  held 
in  private  ownership,  the  utmost  reasonable  care  is  to  be  ex- 
ercised by  the  claimants  of  the  right,  so  as  to  do  the  least 
damage  to  the  servient  esta'e,  which,  practically  applied, 
wouM  require  herds  to  cross  at  section  corners  rather  than  at 
any  other  place  upon  the  servient  sections.  P.  142 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Suit  for  injunction  by  H.  A.  Jastro  and  A.  B.  Mc- 
Millcn  against  Elias  Francis,  Narciso  Francis,  and  oth- 
ers. From  a  judgment  awarding  permanent  injunction 
and  damages,  defendants  appeal.  Judgment  reversed, 
and  cause  remanded,  with  instructions  to  enter  judg- 
ment for  defendants,  and  to  dismiss  the  complaint. 

RoDEY  &  EoDEY,  of  Albuqucpquc,  for  appellant. 

The  remedy  of  injunction  will  not  be  permitted  to 
be  used  to  circumvent  the  national  anti-fence  law. 

Healy  v.  Smith,  83  Pac.  583;  Richards  v.  Sanderson, 
89  Pac.  769;  Hill  v.  Winkler,  21  N.  M.  5;  23  Stats.  (U. 
S.)  321 ;  Buford  v.  Houtz,  133  U.  S.  320;  Light  case,  220 
U.  S.  524;  Camfield  ca.se,  167  U.  S.  518;  Mackey  v.  Uni- 
ta  Dev.  Co.,  219  Fed.  116 ;  Curtin  v.  Benson,  222  U.  S. 
78. 

A.  B.  McMiLLEN,  of  Albuquerque,  for  appellees. 
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Injunction  is  the  remedy  to  prevent  repeated  or  con- 
tinuing trespasses. 

22  Cyc.  768;  U.  S.  Freehold  etc.  Co.  v.  Gallegos,  89 
Fed.  769 ;  2  Beach,  Inj.  Sees.  1129-1146 ;  Uline  v.  R.  B. 
Co.,  4  N.  E.  536 ;  TaUman  v.  R.  R.  Co.,  23  N.  B.  1134 ; 
Galway  v.  R.  R.  Co.,  28  N.  E.  479;  Evan&  v.  Ross,  8 
Pac.  88 ;  Lazarus  v.  Phelps,  152  U.  S.  85 ;  St.  Louis  Cat- 
tle Co.  V.  Vaught,  1  Tex.  Civ.  App.  388-390^  Kerwhack- 
er  V.  Cleveland  etc.  R.  R.,  3  Ohio  State  172 ;  Union  Pa- 
cific Ry.  V.  Collins,  5  Kas.  166-177;  Larkin  v.  Taylor. 
5  Eas.  433;  Delaney  v.  Erickson,  11  Neb.  533;  Otis  v. 
Morgan,  61  la.  712;  Willard  v.  Mathesus,  7  Colo.  76; 
Harrison  v.  Adamson,  76  la.  338,  41  N.  W.  34;  Larkin 
V.  Taylor,  5  Kas.  433,  446;  Knight  v.  Abert,  6  Pa.  St. 
472;  Sabine  etc.  Ry.  Co.  v.  Johnson,  65  Tex.  389;  St. 
Louis  Cattle  Co.  v.  Vaught,  1  Tex.  Civ.  App.  388,  20  S. 
W.  855 ;  Poindexter  v.  May,  98  Va.  143,  34  S.  E.  971 ; 
Delaney  v.  Erickson,  11  Neb.  533,  10  N.  W.  451;  Otis 
V.  Morgan,  61  la.  712,  17  N.  W.  104. 

Appellees  were  not  bound  to  force  against  a  wilful 
trespass.  • 

Sec.  39,  2340,  2341,  Code  1915 ;  Sears  v.  Fewson,  15 
N.  M.  132;  Buford  v.  Houtz,  133  U.  S.  320;  Light  v. 
U.  S.,  220  U.  S.  537 ;  Monroe  v.  Cannon,  61  Pac.  321 ; 
Powers  V.  Kindt,  13  Ks.  74. 

SUPPLEMENTAL  BRIEF  OF  APPELLEES. 

As  to  fence  law  of  U.  S.  see : 

Sees.  4997,  4999,  U.  S.  Com.  Stats.  Ann:  1916. 

There  was  an  implied  reservation  of  a  right  of  way 
by  necessity. 

U.  S.  V.  Hindg,  208  Fed.  618. 

Appellees  have  exclusive  right  of  use  and  occupancy 
of  lands  owned  by  them. 

Camfield  v.  U.  S.  167  U.  S.  528 ;  U.  S.  v.  Kindg.  208 
Fed.  623. 
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STATEMENT  OF  FACTS. 

Appellants  Elias  Francis  and  Narciso  Francis  were 
partners,  doin^  business  under  the  firm  name  of  Elias 
Francis  &  Son.  They  were  engaged  in  'the  raising  of 
sheep  and  cattle,  and  had  under  lease  a  42,000-acre 
tract  of  land  immediately  east  of  townships  15  and  16 
north  of  range  7  west,  N.  M.  P.  M.  Within  the  two 
townships  named  they  owned  three  patented  ranches  of 
160  acres  each,  and  had  leased  school  lands  belonging  to 
the  state  of  New  Mexico  within  such  townships  aggre- 
gating something  over  1,800  acres.  They  also  owned 
certain  lands  and  had  others  leased  in  the  two  town- 
ships immediately  west  of  townships  15  and  16  afore- 
said. The  odd-numbered  sections  in  the  townships  in 
controversy  were  railroad  grant  lands  belonging  to  the 
Atlantic  &  Pacific  Railroad  Company.  In  1915  and  for 
some  time  prior  thereto  appellants  held  these  odd-num- 
bered sections  under  lease  from  the  railroad  company. 

The  Fernandez  Company,  a  corporation,  the  stock  of 
which  was  largely  owned  by  the  appellees  herein,  own- 
ed the  Bartholome  land  grant  and  the  Felipe  Tafoya 
land  grant  south  and  east  respectively  of  said  townships 

15  and  16  north  of  range  7  west,  and  township  15  and 

16  north  of  range  8  west,  and  held  under  lease  from  the 
railroad  company  the  odd-numbered  sections  in  town- 
ships 15  and  16,  range  8  west.  Both  the  Fernandez 
Company  and  appellants  ranged  their  cattle  and  their 
live  stock  over  lands  in  the  townships  in  both  ranges, 
and  from  time  to  time  controversies  arose  because  the 
sheep  of  appellants  were  grazing  upon  the  range  of  the 
Fernandez  Company,  and  the  Fernandez  Company's 
cattle  grazed  on  the  range  of  appellants. 

On  the  9th  day  of  April,  1915,  the  Fernandez  Com- 
pany and  Elias  Francis  &  Son  entered  into  a  written 
contract  by  which  it  was  agreed  that  a  line  of  iron  posts 
should  be  erected  on  the  range  line  between  ranges  7 
and  8  west;  that  Francis  &  Son  should  surrender  all 
their  rights  of  pasturage  upon  all  lands  west  of  such 
range  line  to  Fernandez  Company,  Francis  &  Son  at 
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said  time  owning  and  having  under  lease  certain  lands 
west  of  such  range  line;  that  Fernandez  Companj 
should  likewise  surrender  all  rights  of  pasturage  up* 
on  lands  east  of  such  range  line  in  said  townships 
named,  such  corporation  at  that  time  owning  and  hav- 
ing under  lease  certain  lands  east  of  such  range  line; 
that  Francis  &  Son  would  keep  their  sheep  and  cattle 
on  lands  east  of  such  range  line,  and  Fernandez  Com- 
pany should  keep  their  cattle  west  of  the  same.  The 
contract  was  to  continue  in  existence  for  a  period  of 
ten  years,  with  the  proviso,  however,  that  if,  before  the 
expiration  of  five  years,  it  should  have  been  established 
as  a  principle  of  law  by  competent  public  authority  in 
New  Mexico,  that  the  right  by  injunction  does  not  exist 
to  prevent  sheep  from  being  driven  across  leased  rail- 
road or  school  lands  in  order  to  gain  access  to  enjoy 
*  the  free  use  of  the  government  sections  intervening, 
then  and  in  such  event  either  party  was  to  have  the 
right  to  terminate  the  agreement  at  the  end  of  five 
years,  by  giving  six  months*  notice  in  advance  of  an 
intention  to  so  terminate  the  same. 

In  'August,  1915,  the  lease  of  Francis  &  Son  for  the 
railroad  lands  in  townships  15  and  16  north  of  range 
7  west  expired,  and  the  railroad  company  refused  to 
renew  the  same.  Francis  &  Son,  however,  continued  to 
graze  their  flocks  upon  the  lands  in  said  two  townships. 
In  1916  A.  B.  McMillen  and  H.  A.  Jastro,  appellees 
herein,  purchased  from  the  railroad  company  all  the 
odd-numbered  sections  in  said  two  townships,  and  in 
the  fall  of  1916  the  foreman  of  the  Fernandez  Compa- 
ny ordered  the  herders  of  appellants  to  take  their  sheep 
from  the  lands  in  the  two  townships.  The  contract  for 
the  purchase  of  the  lands  was  made  in  the  name  of  the 
Fernandez  Company,  but  was  immediately  thereafter 
assigned  to  Jastro  &  McMillen  by  the  Fernandez  Com- 
pany, by  A.  B.  McMillen,  as  president.  Practically  all 
of  the  even-numbered  sections  in  said  two  townships, 
except  school  sections  16  and  36,  and  2  and  32,  were 
part  of  the  public  domain. 
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In  November,  1916,  appellee  filed  a  complaint  in  the 
district  court  of  McKinley  county  against  appellants,  in 
which  they  set  up  the  facts  that  they  were  the  owners 
of  the ,  odd-numbered  sections  of  land  in  townships  15 
and  16  north  of  ranges  7  and  8  west;  that  Francis  & 
Son  were  the  owners  of  large  herds  of  sheep ;  that  they 
drove  about  18,000  head  of  sheep  upon  and  over  the 
lands  of  appellees  during  the  month  of  October,  1916, 
trampled  down  and  ate  up  the  grass  upon  said  lands  of 
appellees,  despite  warnings  to  keep  their  sheep  off  of 
said  lands ;  that  appellants  threatened  to  continue  to  de- 
pasture the  same;  that  owing  to  the  nature  of  the  in- 
jury appellees  had  no  adequate  remedy  at  law,  and  an 
injunction  was  prayed  restraining  appellants  from  go- 
ing upon  or  across  any  of  said  odd-numbered  sections 
with  their  sheep  and  pasturing  thereon,  and  for  dam- 
ages in  the  sum  of  $5,000.  Appellants  answered,  deny- 
ing that  they  were  notified  to  refrain  from  going  upon 
the  lands  in  question;  denied  that  there  were  irrepara- 
ble damages;  alleged  that  they  were  financially  respon- 
sible; denied  that  they  threatened  to  continue  trespass- 
ing upon  said  lands.  * 

By  the  sixth  paragraph  of  the  answer  it  was  set 
forth  that  appellants,  for  many  years  and  long  before 
appellees  were  in  that  section  of  the  country,  were  pos- 
sessed of  property,  there,  and  were  stock  raisers  in  and 
on  the  lands  described  in  the  complaint;  that  practical- 
ly all  of  said  country  was  unfenced  pasture  lands,  and 
that  it  was  made  up  of  state  lands,  public  domain,  rail- 
road lands,  and  small  ranches,  all  of  the  latter  being 
owned  by  parties  to  this  suit;  that  appellants  were  the 
owners  of  several  private  land  grants  in  that  vicinity, 
and  had  title  in  fee  simple  to  and  improvements  upon 
several  ranches  of  about  160  acres  each  in  the  townships, 
for  which  they  paid  more  than  $10,000,  and  that  they 
had  put  upon  such  ranches  large  and  valuable  improve- 
ments; that  appellants  had  much  state  land  in  these 
townships,  and  that  if  any  of  the  appellants'  sh^ep  went 
upon  appellees'  land  it  was  owing  to  the  fact  that  ap- 
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pellees  had  neither  marked  nor  fenced  any  land  they 
might  own  in  said  town&hips,  and  because  of  lack  of 
notiQe  of  claim  to  such  land  by  appellees;  that  said  tres- 
pass upon  the  lands  of  appellees  was  unintentional  be- 
cause of  the  fact  that  such  lands  were  not  marked  so 
that  it  was  possible  for  appellants'  herders  to  deter- 
mine when  they  were  upon  appellees'  lands.  This  par- 
agraph of  the  answer  further  sets  up  the  fact  that  if 
they  trespassed  upon  the  lands  of  appellees,  it  was  by 
leave  and  license  of  the  appellees  themselves  under  their 
contract  executed  under  the  name  of  the  Fernandez 
Company  with  appellants  on  April  9,  1915,  which  ran 
for  a  period  of  five  years,  a  copy  of  which  contract  was 
annexed  to  the  answer.  Appellants  also  filed  a  cross- 
bill, which  is  not  material,  hence  need  not  be  further 
referred  .to. 

The  court,  upon  motion,  struck  out  paragraph  6  of 
the  answer,  and  after  hearing  proof  awarded  appellees 
a  permanent  injunction  restraining  and  enjoining  ap- 
pellants from  driving  their  sheep  upon  any  of  appel- 
lees' land  described  in  their  complaint,  or  in  any  other 
way  pasturing  or  using  appellees*  land  for  driveways, 
or  for  herding  any  of  their  sheep  upon  any  of  appel- 
lees' land,  **  except  that  the  court  does  not  restrain  or 
enjoin  the  said  defendants  (appellants)  or  any  of  them 
from  driving  their  sheep  over  any  portion  of  plaintiffs* 
(appellees')  lands  by  any  traveled  road  or  highway 
now  in  use,  or  that  may  be  hereafter  established,  and 
for  a  distance  of  30  feet  on  each  side  of  the  center  line 
of  said  road  or  highway." 

Judgnjent  was  given  also  for  $2,000  damages  against 
appellants.  It  is  to  review  this  judgment  that  this  ap- 
peal is  prosecuted. 

OPINION  OP  THE  COURT. 

BOBEBTS,  J.  (after  stating  the  facts  as  above). 
[1]  Appellants  have  filed  assignments  of  error  setting 
forth  13  alleged  errors.  The  brief  filed  does  not  under- 
take to  discuss  each  of  the  assignments,  and  the  points 
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therein  presented  are  not  arranged  in  logical  order. 
We  think,  however,  appellants  present  one  point  which 
is  decisive  of  the  case  and  which  should  be  considered 
by  the  court.  It  is  to  the  effect  that  the  trial  court 
erred  in  granting  appellees  injunctive  relief  because, 
under  the  facts  developed  by  the  evidence,  appellees 
were  not  entitled  to  the  inujncfton  or  the  damages 
awarded.  * 

By  Act  Cong.  Feb.  25,  1885,  c.  149,  entitled  **An  act 
to  prevent  unlawful  occupancy  of  the  public  lands" 
(23  Stat,  at  Large,  321),  the  assertion  of  a  right  to  the 
exclusive  use  and  occupancy  of  any  part  of  the  public 
lands  of  the  United  States  in  any  state  or  territory, 
without  claim,  color  of  title,  or  asserted  right,  was  de- 
clared unlawful  and  prohibited.  This  act  also  prevent- 
ed the  inclosure  of  public  lands.  In  the  case  of  Cam- 
field  V.  United  States,  167  U.  S.  518,  17  Sup.  Ct.  864, 
42  L.  Ed.  2B0,  it  was  held  that  the  owner  of  the  odd- 
numbered  sections  in  a  township  could  not,  by  construct- 
ing a  fence  upon  his  lands,  inclose  the  even-numbered 
government  sections. 

Equity  regards  substance  and  not  form,  or,  as  the 
principle  is  expressed  in  the  shape  of  an  equitable  max- 
im, ** Equity  looks  through  forms  to  substance,''  If 
the  owner  of  the  odd-numbered  sections  in  a  township, 
the  even-numbered  being  government  domain,  and  none 
of  the  land  being  fenced,  can  procure  the  aid  of  the 
court  of  equity  to  restrain  others  from  pasturing  their 
animals  upon  said  even-numbered  sections,  or  driving 
their  stock  across  any  portion  of  such  odd-numbered 
sections,  he  would  be  able  to  accomplish  ihdirectly, 
and  by  the  aid  of  a  court  of  equity,  that  which  he  could 
not  do  directly,  viz.  maintain  the  exclusive  use  and 
occupancy  of  that  part  of  the  public  domain  so  situat- 
ed. That  appellees  expect  to  pasture,  not  only  the  odd- 
numbered  sections  in  the  two  townships  which  they  own, 
but  the  government  lands,  is  apparent,  for  it  would  be 
physically  impossible  for  them  to  utilize  their  own  lands, 
unfenced  as  they  are,  without  also  grazing  the  govern- 


JANUARY  TERM, '1918,  135 


Jastro  V.  Francis,  24  N.  M.  127, 


ment  lands.  The  injunction,  if  sustainable,  in  its  prac- 
tical effect  is  every  whit  as  effective  aB  a  fence  surround- 
ing the  entire  tract  would  be,  in  excluding  appellants 
from  using  the  government  land  kx  the  townships,  and 
the  same  nostrum  could  be  readily  applied  to  all  others 
who  might  seek  to  graze  their  animals  upon  such  govern- 
ment land.  In  other  words,  the  court  fences  the  land  for 
appellees  by  its  writ  of  injunction,  and  incloses  for  them  a 
large  area  of  government  domain,  and  does  it  much  more 
efficiently  than  the  parties  did  in  the  Camfield  case. 
There  Camfield  erected  swinging  gates  at  each  section 
line  in  the  fence  to  afford  access  to  so  much  of  the  pub- 
lic domain  as  was  inclosed;  while  here  no  means  of  in- 
gress and  egress  are  afforded,  save  by  a  few  isolated 
roads  which  may  or  may  not  touch  any  of  the  govern- 
ment sections. 

Appellants  argue  that  a  denial  of  the  writ  of  injunc- 
tion herein  would  be  the  taking  of  private  property 
without  just  compensation,  but  this  argument  is  with- 
out merit.  By  following  the  local  statute  of  the  state, 
hereinafter  referred  to,  appellees  can  prohibit  appel- 
lants from  depasturing  the  lands  owned  by  them,  if  not 
precluded  by  other  equitable  consideration,  but  they 
cannot  prohibit  appellants  or  others  desiriAg  to  pasture 
the  government  even-numbered  sections  from  crossing^ 
with  their  flocks  from  one  government  section  to  an- 
other, where  such  sections  corner,  or  in  some  reasona-- 
ble  manner.  In  the  case  of  Buford  v.  Houtz,  133  U.  S. 
320,  10  Sup.  Ct.  305,  33  L.  Ed.  618,  an  identical  ques- 
tion was  brought  before  the  Supreme  Court  of  the  Unit- 
ed States  upon  appeal  from  the  Supreme  Court  of  the 
state  of  Utah.  5  Utah  591,  18  Pac.  633.  In  that  case 
Buford  and  others  were  the  owners  of  the  railroad  odd- 
numbered  sections  in  a  given  locality  in  the  state  of 
Utah.  Houtz  and  others  were  raisers  of  sheep,  and 
pastured  their  sheep  upon  the  public  domain  and  other 
lands  in  the  townships  within  which  Buford  and  others 
owned  such  odd-numbered  sections.  There,  as  here, 
the  owners  of  the  odd-numbered  sections  sought  to  ob- 
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tain  Sr  writ  of  injunction  prohibiting  the  owners  of  the 
sheep  from  depasturing  their  lands.  The  court  held 
that  there  was  an  implied  license  growing  out  of  the 
custom  of  nearly  100  years  that  the  public  lands  of  the 
United  States  should  be  free  to  the  people  who  seek  to 
use  them,  where  they  are  left  unf enced,  and  no  act  of 
the  government  forbids  their  use.  The  court  denied 
their  right  to  injunctive  relief.  The  Utah  court,  in 
discussing  the  question,  said : 


**^ 


If  this  Injunction  were  granted,  it  would  become  obli- 
gator7  for  all  settlers  passing  through  the  country,  and  all 
herdsmen,  to  be  constantly  hunting  the  corners  and  bound- 
aries of  the  plaintiff's  lands,  none  of  which  lands  are  fenced. 
It  would  be  a  source  of  great  vexation  and  annoyance  to 
the  settlers  and  herdsmen,  and  virtually  prevent  their  use 
of  the  public  lands.  The  plaintifCs  have  had  the  privilege 
of  passing  over  government  lands  in  reaching  their  lands, 
and  have  had  the  privilege  of  pasturing  on  government 
lands  in  connection  with  their  own.  As  long  as  they  do  not 
fence  their  lands,  they  ought  not  to  complain  that  other 
people  use  their  lands  in  the  manner  they  had  used  the 
public  lands." 


The  state  of  Utah,  at  the  time  this  question  was  raised, 
had  a  fencing  statute  somewhat  similar  to  our  sectionB 
2340  to  2345,  inclusive.  In  a  late  case  (McKay  v.  Uinta 
Developing  Co.,  219  Fed.  116,  135  C.  C.  A.  18),  the  Cir- 
ciut  Court  of  Appeals,  Eighth  Circuit,  in  an  opinion 
by  Judge  Hook,  held  that  the  act  of  February  23,  1885, 
above  referred  to,  prohibits  every  method  that  works  a 
practical  denial  of  access  to  and  passage  over  the  pub- 
lic lands,  either  by  person  or  stock,  and  that  the  owner 
of  a  large  quantity  of  railroad  government  lands,  com- 
prising the  odd-numbered  sections,  the  alternate  sec- 
tions being  public  lands,  the  entire  tract  being  unin- 
dosed,  cannot  by  a  warning  notice  deprive  a  stock  own- 
er  of  a  reasonable  right  of  way  for  his  stock  across  the 
tract,  or  make  him  a  trespasser  and  liable  in  damages, 
because,  in  crossing,  his  stock  necessarily  passes  over 
and  consumes  grass  from  some  of  the  land  of  the  pri- 
vate owner. 
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[Z]  In  this  state  we  have  another  statute  (section 
39,  Code  1915)  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  persons,  company 
or  corporation,  or  their  or  either  of  their  agents  or  em- 
ployees haying  charge  of  any  droye  of  boyine  cattle,  horses, 
sheep,  goats  or  other  animals  to  permit  or  allow  such  herd 
of  animals  to  go  upon  the  lands  of  others  in  this  state  for 
the  purpose  of  grazing  or  watering  upon  any  waters  upon 
such  lands,  without  the  permission  of  the  owner  or  legal 
claimant,  or  his  or  their  agent.  The  proyisions  of  this  sec- 
tion shall  apply  not  only  to  titled  lands  in  this  state,  but 
to  any  lands  upon  which  any  person  may  haye  a  yalld  ex- 
isting filing  under  the  laws  of  the  United  States,  or  any 
lands  which  may  be  leased  by  any  person  from  the  state  of 
New  Mexico. 

"Any  person,  persons,  company  or  corporation  who  may 
claim  the  benefits  of  the  protection  of  this  section,  shall 
carefully  and  conspicuously  mark  the  line  or  lines  of  his  or 
its  lands,  so  that  such  mark  may  be  easily  seen  by  persons 
handling  such  droyes,  flocks  or  herds  of  animal's,  and  shall 
post  a  notice  upon  such  land  conspicuously,  warning  against 
trespassing  thereoi^;  or  shall  serve  personal  written  notice 
giving  description  of  such  land  by  government  surveys  or 
by  metes  and  bounds." 

Appellees  did  not  allege  or  show  a  compliance  with 
this  section.  Had  they  complied  with  its  provisions 
they  would  doubtless  be  able  to  prevent  appellants  from 
depasturing  their  lands,  save  as  it  might  become « nec- 
essary in  crossing  from  one  section  of  the  government 
domain  to  another  by  the  most  accessible  route.  Under 
this  section  it  is  possible  for  the  owner  of  private  lands 
to  prevent  the  depasturing  of  the  same  by  others  by 
conspiculously  marking  the  boundaries  of  the  same,  so 
that  those  in  charge  of  flocks  or  herds  of  animals  will 
be  able  to  know  where  the  lines  are,  and  prevent  tres- 
passing thereon  by  animals  under  their  charge.  After 
marking  the  boundaries  as  provided  by  the  statute,  they 
are  able  to  prevent  trespassing  therein  by  either  of  two 
methods:  (1)  by  posting  notices  on  the  land  in  a  con- 
spicuous place  warning  against  trespass;  or  (2)  by 
serving  a  written  notice  upon  parties  sought  to  be 
bound  not  to  trespass  upon  such  lands.  Appellees  did 
not  comply  with  this  statute.    On  theii'  behalf,  however, 
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it  is  contended  that  neither  the  fencing  statute  nor  said 
section  39  justifies  a  willful  trespass,  and  rely  upon  the 
case  of  Light  v.  United  States,  220  U.'  S.  523,  31  Sup. 
Ct.  485,  55  L.  Ed.  570.  That  was  a  suit  instituted  by 
the  government  of  the  United  States  to  enjoin  Light 
from  trespassing  upon  a  forest  reserve  in  the  state  of 
Colorado.  There  is  evidence  showing  that  Light  knew 
the  boundaries  of  the  forest  reserve,  and  deliberately 
turned  out  his  cattle  so  that  they  would  go  upon  the 
same,  and  he  admitted  that  he  intended  for  his  cattle 
to  go  upon  such  reservation,  and  proposed  to  continue 
to  permit  them  to  do  so. 

The  Light  case  had  no  application  to  the  present  case, 
because  of  said  section  39  of  our  Code,  and  the  situa- 
tion of  the  land.  Under  the  implied  license  from  the 
government,  appellants  had  a  right  to  graze  their  sheep 
and  cattle  upon  the  even-numbered  sections  of  public 
domain  within  the  two  townships.  Appellees  could  not 
lawfully  exclude  them  from  exercising  such  right.  Hill 
V.  Winkler,  21  N.  M.  5,  151  Pac.  1014.  So  long  as  the 
government  of  the  United  States  extended  to  them  this 
implied  privilege,  they  were  as  much  entitled  to  pasture 
the  government  sections  as  were  appellees  to  pasture 
their  own  lands.  They  had  no  means  of  knowing  where 
the  section  lines  were,  and  which  sections  belonged  to 
appellees,  without  having  the  lands  surveyed  and  the 
lines  marked.  In  the  Light  case,  the  defendant  knew  the 
boundary  of  the  reserve,  and  purposely  grazed  his  cat- 
tle thereon.  No  statute  similar  to  our  section  39  was 
asserted  to  exist  in  Colorado,  and  such  a  statute  might 
have  no  application,  were  it  shown  that  a  party  was  fa- 
miliar with  the  boundaries  of  private  property,  and  de- 
liberately depastured  the  same  with  his  animals. 

In  New  Mexico,  as  in  the  other  states,  comprising  vast 
areas  of  government  land  where  there  are  but  small  por- 
tions of  the  land  owned  in  private  ownership,  it  has 
been  the  custom  always  to  turn  animals  loose  for  graz- 
ing purposes,  and  the  owner  of  the  same  has  not  been 
held  liable  for  the  depasturing  by  such  animals  of  pri- 
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vately  owned  lands,  except  where  such  liability  has  been 
created  by  fencing  statutes,  or  otherwise  by  statute. 
Clearly,  if  appellants  were  the  owners  of  cattle,  and  had 
turned  the  same  loose  upon  the  public  domain,  and  such 
animals  had  wandered  upon  appellee's  lands,  they 
would  not  be  entitled  to  damages  for  the  depasturing 
of  their  lands  by  such  cattle,  unless  they  were  able  to 
show  that  their  lands  had  been  fenced  as  required  by 
the  statute. 

Appellees  argue,  however,  that  a  different  rule  pre- 
vails as  to  sheep  which  are  always  under  the  direct  con- 
trol of  a  herder  or  caporal;  that  in  the  case  of  sheep, 
where  they  go  upon  private  lands  and  depasture  the 
same,  a  willful  trespass  is  necessarily  presumed  because 
such  sheep  are  under  the  control  of  such  herder  or  ca- 
poral. This  argument,  followed  to  its  logical  conclusion, 
would  result  in  repeated  damage  cases  by  owners  of  pri- 
vate lands  unfenced  and  without  mark  or  monument  to 
indicate  the  fact  that  they  were  under  private  owner- 
ship, where  they  have  been  depastured  by  the  sheep  of 
another.  In  various  parts  of  the  state  where  the  gov- 
ernment domain  is  utilized  for  the  pasturing  of  sheep, 
there  are  isolated  tracts  owned  by  private  individuals, 
unfenced  and  unmarked.  If  we  should  adopt  the  rule 
contended  for  by  appellees  the  sheepmen  would  be  re- 
quired to  be  vigilant,  indeed,  in  keeping  an  accurate  rec- 
ord of  the  entries  upon  the  public  domain,  and  what 
lands  were  held  in  private  ownership,  and  the  services 
of  a  surveyor  would  be  almost  constantly  in  demand  by 
each  individual  sheep  raiser  in  order  that  he  might  es- 
cape liability  in  damages  for  trespassing  upon  such  pri- 
vate lands. 

Section  39,  Code  1915,  was  enacted,  we  believe,  for  the 
purpose  of  affording  protection  to  the  owners  of  private 
lands  against  flocks  of  sheep  and  other  animals  under 
herd,  and  that  only  by  a  compliance  with  such  section 
is  the  owner  of  private  lands  able  to  secure  redress  in 
damages  for  the  depasturing  of  the  same,  by  flocks  un- 
der herd,  unless  such  a  complainant  is  able  to  show 
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knowledge  on  the  part  of  the  herder  of  the  lines  of  such 
privately  owned  lands.  In  other  words,  unless  the  own- 
er of  private  lands  unfenced  marks  the  same  as  requir- 
ed by  such  section,  and  posts  warning  notices  thereon, 
or  serves  a  written  notice  as  therein  provided  for,  or 
shows  knowledge  on  the  part  of  the  herder  as  stated,  he 
cannot  maintain  an  action  to  recover  damages  for  the 
depasturing  of  the  same  by  another,  nor  can  he  main- 
tain a  suit  in  injunction  to  prevent  such  depasturing. 
Another  question  is  presented  by  appellants  to  the  ef- 
fect that  a  court  of  equity  should  treat  appellees  herein 
as  bound  by  the  contract  made  by  Fernandez  Company 
with  appellants,  and  should  award  them  no  relief.  Un- 
der the  doctrine  found  in  Fletcher's  Ency.  on  Corpora- 
tions, vol.  1,  §  42,  and  cases  therein  cited,  it  might  be 
that  the  court  should  so  treat  appellees.  In  the  case  of 
Linn  &  Lane  Timber  Co.  v.  United  States,  196  Fed.  593, 
116  C.  C.  A.  267,  will  be  found  an  interesting  discussion 
of  the  same  question.  In  view  of  our  conclusion,  how- 
ever, it  is  not  necessary  to  consider  this  point. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  enter  judgment  for  appellants,  and  to  dis- 
miss appellees'  complaint;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 

ON  MOTION  FOR  REHEARING. 

EGBERTS,  J.  In  their  motion  for  rehearing  filed 
herein,  appellees  have  called  to  the  attention  of  the 
court  an  error  in  the  statement  of  facts,  in  this:  It  is 
stated  that  the  appellants  were  the  owners,  under  lease, 
of  a  42,000-acre  tract  of  land  immediately  east  of  town- 
ships 15  and  16  north,  range  7  west,  N.  M.  P.  M.,  and 
that  the  stock  of  the  Fernandez  Company  was  largely 
owned  by  appellees.  Further  that  *'on  the  9th  day  of 
April,  1915,  the  Fernandez  Company  and  Elias  Fran- 
cis &  Son  entered  into  a  written  contract  by  which  it, 
was  agreed  that  a  line  of  iron  posts  should  be  erected 
on  the  range  line  between  ranges  7  and  8  west,"  etc.. 
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and  the  remainder  of  the  third  paragraph  in  the  state- 
ment of  facts.  All  these  facts  were  alleged  in  appel- 
lants answer  or  cross-complaint,  but  were  stricken  out 
on  motion  of  appellees  by  the  trial  court.  The  action  of 
the  court  in  striking  out  the  same  was  assigned  as  error, 
but  was  not  considered  by  this  court,  as  we  did  not  find 
it  necessary  to  pass  upon  the  question  presented.  The 
sixth  paragraph  of  the  answer,  the  material  facts  there- 
in alleged  being  set  forth  in  the  statement  of  facts,  was 
likewise  stricken  by  the  trial  court.  As  our  conclusion 
was  not  influenced  by  the  facts  set  forth  in  the  plead- 
ings filed  by  appellants,  stricken  as  stated  by  the  trial 
court,  such  facts  could  well  have  been  omitted  from  the 
statement.  I  have  carefully  considered  the  motion  filed 
for  a  rehearing  and  the  able  brief  in  support  of  the 
sam^,  but  find  no  reason  for  departing  from  the  conclu- 
sion reached  in  the  former  opinion.  The  motion  for  re- 
hearing will  therefore  be  denied. 

PARKER,  J.  (concurring).  I  concur  in  the  denial 
of  the  motion  for  rehearing  in  this  case.  In  so  doing  I 
desire  to  state  that  I  feel  bound  by  the  controlling 
authority  of  the  Circuit  Court  of  Appeals  and  of  the 
Supreme  Court  of  the  United  States  as  to  the  right  of 
the  implied  licensee  to  graze  the  public  domain,  and  in 
so  doing,  if  necessary,  to  cross  lands  held  in  private 
ownership.  The  holding  of  the  federal  courts  is  based 
upon  the  provisions  of  Act  Feb.  25,  1885,  c.  149,  23  Stat. 
321,  which  has  been  interpreted  by  them  to  absolutely 
prohibit  any  person,  by  any  means,  from  obstructing 
the  free  passage  or  transit  over  or  through  the  public 
lands.  And  in  the  case  of  the  owner  of  alternate  rail- 
road sections,  he  is  held  not  to  have  the  right,  by  any 
means  whatever,  to  prevent  the  passage  to  or  use  of  the 
even-numbered  sections  within  the  range  of  his  holdings 
of  odd-numbered  sections,  where  such  even-numbered 
sections  are  owned  by  the  government.  This  conclusion 
is  contrary  to  the  ordinary  rules  governing  property 
rights,  and  is  no  doubt  induced  by  the  terms  of  the  stat- 
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ute  as  GonstruecL  A  different  conclusion,  which  com- 
mends itself  to  me,  was  reached  in  United  States  v. 
Rindg  (D.  C.)  208  Fed.  611.  Feeling  bound,  however, 
by  the  decisions  referred  to  in  the  opinion  of  Mr.  Jus- 
tice Roberts,  I  concur  in  the  disposition  heretofore 
made  of  this  case,  with  such  correction  in  the  statement 
of  facts  as  has  been  made  by  him. 

[3]  In  regard  to  the  right  of  way  over  the  sections 
held  in  private  ownership,  I  think  the  well-known  prin- 
ciples governing  easements  should  apply,  to  the  effect 
that  in  the  exercise  of  the  easement  the  utmost  reason- 
able care  is  to  be  exercised  by  the  claimant  of  the  ease- 
ment so  as  to  do  the  least  damage  to  the  servient  estate. 
Practically  applied  to  such  circumstances  as  exist  in 
this  case,  these  principles  would  require  the  crossing  of 
herds  of  animals  at  section  corners,  rather  than  at  any 
other  place  upon  the  alternate  sections  held  in  private 
ownership. 

HANNA,  C.  J.,  concurs  in  the  foregoing. 


[No.  2123,  My  28,  1918.] 

BOES  V.  HOWELL. 

SYLXrABUS  BY  THE  COURT. 

1.  Matters  properly  pleaded,  which  are  not  denied,  stand 
admitted.  P.  145 

2.  One  who  keeps  an  automobile  for  the  pleasure  and  con* 
venience  of  himself  and  his  family  is  liable  for  injuries  c&used 
by  the  negligent  operation,  of  the  machine  while  it  is  being 
used  for  the  pleasure  or  convenience  of  a  member  of  his 
family.  P.  145 

Roberts,  J.,  dissenting. 

Appeal  from  District  Court,  Chaves  County;  Mc- 
Clure,  Judge. 
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Action  by  Bernard  Boes  against  David  Howell.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

O.  0.  AsKREN,  of  Roswell,  for  appellant. 

Owner  of  motor  car  not  liable  for  injuries  resulting 
from  negligent  driving  of  car  by  son,  merely  because 
of  ownership,  or  that  son  was  permitted  to  drive  same, 
or  because  driver  was  his  son. 

Maher  v.  Benedict,  123  App.  Die.  579,  108  N.  Y.  S. 
228;  Parian  McFarlane  v.  Winters,  L.  R.  A.  1916  D. 
618,  where  both  rules  are  fully  discussed  and  two  lines 
of  authorities  laid  down ;  White  Oak  Coal  Co.  v.  Rivoux, 
46  L.  R.  A.  (N.  S.)  1091,  Ann.  Cas.  1914,  C.  1082; 
Bourne  v.  Whitman,  209  Ma&s.  155,  35  L.  R.  A.  (N.  S.) 
701,  95  N.  E.  404,  2  N.  C.  C.  A.  318 ;  Siegel  v.  White 
Co.,  81  Misc.  171,  142  N.  Y.  Supp.  318;  Symington  v. 
Sipes,  121  Md.  313,  47  L.  R.  A.  (N.  S.)  662,  88  Atl. 
134;  Moon  V.  Matthews,  227  Pa.  448,  ?9  L.  R.  A.  (N. 
S.)  856,  136  Am.  St.  Rep.  902,  76  Atl.  219;  McNeal  v. 
McKain,  33  Okla.  449,  41  L.  R.  A.  (N.  S.)  775,  126  Pac. 
742 ;  Smith  v.  Jordan,  211  Mass.  269,  97  N.  E.  761. 

J.  D.  Mell  and  R.  C.  Reh),  both  of  Roswell,  for  ap- 
pellee. 

Under  facts  of  this  case  appellant  was  liable. 

Birch  V.  Abercrombie,  74  Wash,  486,  133  Pac.  1020; 
Smith  V.  Jordan,  97  N.  E.  761 ;  Parker  v.  Wilson,  60 
So.  150;  Hiroux  v.  Baum,  19  L.  R.  A.  (N.  S.)  332; 
Guignon  v.  Campbell,  141  Pac.  1041;  Berry  on  Autos 
(2d  Ed.)  Sec.  653. 

STATEMENT  OF  FACTS. 

By  the  complaint  filed  in  this  case,  which  was  insti- 
tuted in  the  district  court  of  Chaves  county,  it  was  al- 
leged by  Bernard  Boes,  against  defendant,  David  How- 
ell, that  defendant  was  the  owner  of  an  automobile, 
which  he  permitted  his  sons,  Guy  Howell  and  John 
Howell,  to  drive  and  operate  for  their  pleasure  and  for 
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the  pleasure. of  defendant's  family  and  for  his  business; 
that  on  the  23d  day  of  November,  1915,  while  running' 
and  operating  defendant's  automobile,  the  two  sons  of 
defendant  passed  a  wagon  wherein  plaintiff  was  driv- 
ing, coming  up  from  behind  the  plaintiff  and  passing 
the  plaintiff  in  a  careless  and  reckless  manner  at  a  high 
rate  of  speed  and  giving  no  warning  of  their  approacJi^ 
causing  the  team  which  plaintiff  was  driving  to  run 
away,  with  the  result  that  the  plaintiff  was  injured. 
By  his  answer  defendant  admitted  that  he  is  the  own- 
er of  an  automobile,  but  denied  that  on  the  occasion  of 
the  alleged  accident  he  permitted  or  authorized  Quy 
Howell  or  John  Howell  to  use  or  drive  said  car.  All  of 
the  other  material  allegations  of  the  complaint  were 
traversed.  By  further  defense  in  the  way  of  new  mat- 
ter the  defendant  pleaded  contributory  negligence.  The 
facts  as  disclosed  by  the  evidence  at  the  trial,  briefly 
stated,  are  as  follows:  On  November  23,  1915,  plaintiff 
and  his  son  were*  driving  toward  the  city  of  Roswell,  and 
while  about  2  miles  east  of  that  point,  the  sons  of  de- 
fendant in  the  car  in  question,  accompanied  by  several 
passengers,  passed  them  on  the  left  side  of  the  road  at 
a  speed  of  15  miles  or  more  per  hour,  without  giving 
any  warning,  which  frightened  the  team  of  plaintiff, 
resulting  in  the  neck  yoke  breaking,  which  let  the  wagon 
tongue  down,  and  the  team  swerved  to  the  left  into  a 
bank  at  the  side  of  the  road,  upsetting  the  wagon  and 
injuring  the  plaintiff. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above).  At 
the  conclusion  of  plaintiff's  case,  the  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant  for  the  following  reasons :  First, 
that  there  had  been  no  proof  that  the  person  driving 
the  car  was  the  agent  of  the  defendant ;  second,  if  such 
proof  existed  there  was  nothing  to  show  that  the  driver 
of  the  car  was  the  agent  of  the  defendant  acting  within 
the  scope  of  his  employment.    A  further  ground  per- 
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taining  to  the  alleged  failure  to  prove  damages  was  in- 
terposed, but  for  the  purposes  of  this  ease  does  not  re- 
quire our  consideration.  In  this  connection  appellant 
coQtends  that  at  the  conclusion  of  the  plaintiff's  case, 
when  this  motion  was  interposed,  the  plaintiff  had 
proved,  in  regard  to  liability,  only  that  the  car  which 
was  driven  at  the  time  of  the  accident  was  owned  by  the 
defendant,  and  that  his  son,  Guy  Howell,  was  driving 
the  same. 

[1]  By  plaintiff's  complaint  it  was  alleged  that  the 
defendant  is  the  owner  of  an  automobile  which  he  per- 
mits his  sons,  Guy  Howell  and  John  Howell,  to  drive 
and  operate  for  their  pleasure  and  for  the  pleasure  of 
the  defendant's  family  and  for  his  business.  Defend- 
ant's answer  in  this  connection  was  as  follows: 


"Defendant  admits  that  he  Is  the  owner  of  the  automobUe, 
but  denies  that  on  the  occasion  of  the  alleged  accident  that 
he  permited  or  authorized  Guy  Howell  to  use  or  drive  said 
car." 


[2]  It  does  not  appear  that  he  forbade  him  to  drive 
the  car  on  the  occasion  of  the  accident  or  on  any  other 
occasion.  There  is  no  denial  of  the  allegations  of  the 
complaint  that  the  defendant  permitted  his  sons  to 
drive  and  operate  for  their  pleasure  and  for  the  pleas- 
ure of  the  defendant's  family  the  defendant's  car.  The 
fact  that  he  denied  that  on  the  occasion  of  th,6  accident 
he  permitted  or  authorized  his  sons  to  drive  the  car  is 
not  a  sufficient  denial  of  the  allegation  of  the  complaint. 
It  is  fundamental  that  matters  properly  pleaded  which 
are  not  denied  stand  admitted.  ,31  Cyc.  207.  We  there- 
fore have  established  by  the  pleadings  that  the  defend- 
ant was  tlie  owner  of  the  automobile  in  question,  which 
he  permitted  his  sons  to  drive  and  operate  for  their 
pleasure  and  for  the  pleasure  of  the  defendant's  family. 
A  question  is  raised  as  to  whether  or  not  there  is  suffic- 
ient proof  to  show  that  the  son  driving  the  car  at  the 
time  in  question  was  a  minor,  but  we  believe  that  this 
is  sufficiently  established  by  the  testimony  of  a  witness, 
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who,  when  testifying  as  to  the  ages  of  the  boys  in  the 
car,  said  that  they  ranged  from  16  to  19  years.  It  there- 
fore appears  that  a  minor  son  of  the  defendant  was 
driving  the  Car  at  the  time  of  the  accident,  and  that  this 
was  by  the  permission  of  the  defendant.  Turning  to 
Berry  on  Automobiles  (2d  Ed.)   §  653,  we  quote  from 

the  text  as  follows: 

« 

"The  rule  is  followed,  in  most  of  the  states  In  which  the 
question  has  been  decided,  that  one  who  keeps  an  automo- 
bile for  the  pleasure  and  conyenience  of  himself  and!  his 
family  is  liable  for  injuries  caused  by  the  negligent  op- 
eration of  the  machine  while  it  is  being  used  for  the  pleasure! 
or  convenience  of  a  member  of  his  family." 

See,  also,  The  Law  Applied  to  Motor  Vehicles,  §§  902, 
903.  An  examination  of  the  numerous  authorities  upon 
the  question  of  liability  in  these  cases  discloses  that  the 
mere  existence  of  the  relation  of  parent  and  child  is 
not  sufficient  to  raise  the  relation  of  master  and  servant, 
or  create  agency  upon  the  part  of  the  child  so  as  to  ren- 
der the  parent  liable  for  the  child  *s  negligence  in  oper- 
ating the  former's  automobile.  In  a  case  note  found  in 
50  L.  R.  A.  (N.  S.)  59,  following  the  case  of  Birch  v. 
Abercrombie,  a  very  comprehensive  editorial  note,  sup- 
ported by  authority,  points  out  that : 

"The  owner  of  an  automobile  who  maintains  it  for  the 
general  use  of  hisx  family  should  be  held  liable  for  its  negli- 
gent operation  by  one  of  his  childien,  whom  he  designates 
or  permits  to  run  it,  where  the  car  is  occupied  and  being 
used  at  the  time  of  the  injury  for  the  pleasure  of  other 
members  of  the  owner's  family  than  the  child  driving  it. 
Under  such  circumstances  the  latter  is  unquestionably  act- 
ing as  the  agent  or  servant  Of  the  owner  in  carrying  out 
the  purposes  for  which  the  car  was  bought,  as  much  as  if 
the  owner  had  hired  a  person  outside  of  the  family  to  act 
as  chauffer." 

In  the  case  of  Birch  v.  Abercrombie,  referred  to, 
which  is  also  reported  in  74  Wash.  486,  133  Pac.  1020, 
50  L.  R.  A.  (N.  S.)  59,  the  court  expressly  held  that: 

"The  burden  is  upon  a  parent,  whose  child  causes  an  in- 
jury while  driving  the   parent's  automobile,   to   overcome 
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the  presumption  that  the  child  was  driving  the  vehicle  for 
the  owner." 


The  Washington  Supreme  Court  further  said  in  the 
same  opinion: 

"A  daughter,  in  using  her  father's  automobile  for  her 
own  pleasure,  is  his  servant  in  doing  so,  if  he  purchased 
and  kept  the  automobile  for  the  use  of  his  family." 

The  facts  in  the  case  referred  to  are  closely  analo- 
gous to  the  facts  of  the  instant  case.  See,  also,  Kayser 
V.  Van  l^est,  125  Minn.  277.  146  N.  W.  1091,  51  L.  R. 
A.  (N.  S.)  970;  Griffin  v.  Ewssell,  144  Ga.  275,  87  S.  E. 
10,  L.  R.  A.  1916F,  216,  Ann.  Gas.  1917D,  994. 

Following  the  last-mentioned  case  in  L.  R.  A.  there 
is  another  extensive  note,  collecting  later  authorities 
and  supplementing  the  note  in  50  L.  R.  A.  (N.  S.)  60. 
In  this  note,  and  in  a  number  of  authorities  which  we 
have  examined,  it  is  pointed  out  that  a  somewhat  dif- 
ferent question  arises  where  an  injury  is  inflicted  by 
the  negligent  operation  of  an  automobile  purchased  for 
the  general  use  of  the  owner's  family  by  his  child, 
while  the  latter,  with  the  express  or  implied  permis- 
sion of  the  father,  is  using  it  for  his  own  pleasure  alone. 
As  pointed  out  in  the  last-mentioned  note,  the  parent's 
liability  for  the  injury  caused  by  the  negligent  opera- 
tion of  the  car  by  one  of  his  children,  whom  he  des- 
ignates or  permits  to  run  it,  is  clearer  in  a  case 
where  the  child  was  at  the  time  driving  with  oth- 
er members  of  the  family  than  where  driving  alone, 
since  the  presence  of  other  members  of  the  family 
tends  to  show  that  the  car  was  being  used  for  the 
purpose  for  which  it  was  intended,  and  that  the  operat- 
or was  acting  as  the  parent's  servant.  We  do  not  be- 
lieve that  this  suggested  difficulty  has  application  to  the 
present  case.  Two  members  of  the  defendant's  family 
were  in  the  car,  and,  so  far  as  the  record  discloses,  the 
car  was  not  being  used  for  the  pleasure  of  one  mem- 
ber of  the  family  alone.     We    might    add    numerous 
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authorities  to  this  opinion,  but  we  agree  with  the  view 
expressed  by  the  Washington  court  in  the  case  of  Birch 
V.  Abercrombie,  supra,  which  we  will  quote  as  follows: 

"It  seems  too  plain  for  cavU  that  a  father,  who  furnishes 
a  vehicle  for  the  customary  conveyance  of  the  members  of 
his  family  makes  their  conveyance  by  that  vehicle  his  aftalr 
— that  ls»  his  business — and  any  one  driving  the  vehicle 
for  that  purpose  with  his  consent,  express  or  Implied^ 
whether  a  member  of  his  family  or  another  Is  his  agent." 

There  are  other  assignments  of  error  in  appellant's 
brief,  but  they  are  primarily,  if  not  entirely,  dispose'd  of 
by  the  conclusion  at  which  we  have  arrived  in  this  opin- 
ion. 

Finding  no  error  therefore  in  the  record,  the  judg- 
ment of  the  trial  court  is  aflSrmed,  and  it  is  so  ordered. 

Parker,  J.,  concurs. 

EGBERTS,  J,  (dissenting).  The  majority  opinion 
follows  the  rule  announced  in  the  case  of  Birch  v.  Aber- 
crombie, 74  Wash.  486,  133  Pac.  1029,  50  L.  R.  A.  (N. 
S.)  59;  and,  if  the  doctrine  announced  by  the  Washing- 
ton court  in  that  case  is  correct,  concededly  the  present 
case  should  be  affirmed. 

While  it  is  stated  in  the  majority  opinion  that  upon 
the  occasion  of  the  accident  two  sons  of  appellant  were 
in  the  machine,  one  driving  and  the  other  a  passenger, 
I  do  not  understand  the  majority  to  hold  that  the  son 
who  was  driving  the  machine  was  the  agent  of  the  fath- 
er because  he  was  carrying  another  member  of  the 
father's  family  in  the  machine.  Some  courts  hold  that 
where  a  father  provides  an  automobile  for  the  pleasure 
and  convenience  of  the  members  of  his  family,  and  a 
member  of  the  family  acts  as  chauffeur,  and  at  the  re- 
quest of  the  father  or  with  his  consent  uses  the  machine 
to  carry  the  members  of  the  family  on  business  or  pleas- 
ure, the  son  is  acting  as  chauffeur  and  is  the  agent  or 
servant  of  the  father.  The  facts  in  this  case,  however, 
in  my  judgment,  should  not  bring  it*  within  such  a  rule. 
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From  all  that  appears  from  the  record  the  son  who  was 
ilriving  the  machine  was  about  his  own  individual  bus-, 
iixess,  and  was  not  operating  the  machine  at  the  request 
or  for  the  convenience  of  his  brother.  In  this  respect 
ihe  case  is  identical  with  that  of  Cohen  v.  Meador,  119 
Va.  429,  89  S.  E.  876,  Ann.  Cas.  1917D,  375.  Elimin- 
ating this  incident  from  the  case  and  stating  the  law 
as  set  forth  in  the  majority  opinion,  we  have  the  doc- 
trine announced  that: 

''One  who  keeps  an  automobile  for  the  pleasure  and  con- 
venience of  himself  and  his  family  is  liable  for  injuries 
caused  by  the  negligent  operation  of  the  machine  while  it 
is  being  used  for  the  pleasure  or  convenience  of  a  member 
of  his  family." 

-which  restated  baldly,  holds  that,  where  a  father  pur- 


chases an  automobile  for  the  convenience  or  pleasure 
of  his  family,  he  is  liable  for  all  injuries  occasioned  by 
the  negligent  operation  of  the  same  by  any  member  of 
the  family,  although  such  member  at  the  time  of  the 
injury  was  pursuing  his  own  business  or  pleasure. 
Liability  is  put  on  the  ground  that  the  child,  or  mem- 
ber of  the  family,  is  the  servant  of  the  father,  notwith- 
standing that  at  the  time  the  injyry  is  inflicted  the  child, 
or  member  of  the  family,  is  pursuing  his  own  ends  or 
purposes,  whether  of  business  or  pleasure.  I  cannot 
give  my  assent  to  this  doctrine,  which,  if  followed  to 
its  logical  conclusion,  would  render  the  parent  liable  in 
all  cases  for  injuries  resulting  from  the  negligent  use 
by  members  of  his  family  of  instrumentalities  which  he 
had  provided  for  their  pleasure  and  amusement.  If, 
perchance,  a  parent  should  purchase  a  bicycle  for  the 
pleasure  and  amusement  of  his  son,  which,  by  reason 
of  the  negligence  of  the  child,  should  occasion  injury  to 
another,  the  parent  would  be  liable.  The  same  thing 
would  apply  to  a  golf  ball,  base  ball,  roller  skates,  and 
a  hundred  and  one  other  things  which  devoted  parents 
are  beguiled  into  supplying  for  the  amusement  and  en- 
tertainment of  their  progeny. 
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It  has  never  been  the  law  in  this  country  or  in  Eng- 
land that  the  father  is  liable  for  the  torts  of  his  chil- 
dren, either  minors  or  adults,  simply  because  of  the  rela- 
tionship of  parent  and  child  and  the  majority  opinion 
in  this  case  and  the  authorities  supporting  it  do  not 
place  the  liability  upon  the  ground  of  relationship,  but 
attempt  to  sustain  it  upon  the  theory  of  the  doctrine  of 
master  and  servant. 

Until  the  cases  followed  by  the  opinion  in  this  case 
announced  the  novel  doctrine  applicable  to  injuries  oc- 
casioned by  automobiles  driven  by  a  member  of  the 
family,  it  has  always  been  accepted,  without  question, 
that  a  master  was  not  responsible  for  any  act  or  omis- 
sion of  his  servant  which  was  not  connected  with  the 
business  in  which  he  served  him,  and  in  determining 
whether  a  particular  act  is  done  in  the  course  of  th4 
servant's  employment  it  is  proper  to  inquire,  whether 
the  servant  was  at  the  timo  engaged  in  serving  the  mas- 
ter. If  the  act  was  done  while  the  servant  was  at  lib- 
erty from  his  services,  pursuing  his  own  ends  exclusive- 
ly, there  was  no  question  but  that  the  master  was  not 
responsible,  even  though  the  injuries  complained  of 
could  not  have  been  committed  without  the  facilities 
afforded  by  the  servant's  relation  to  his  master.  Gar- 
retzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Rep.  405. 

An  automobile  is  not  per  so  a  dangerous  agency. 
MeNeal  v.  McKain,  33  Okl.  449,  126  Pac.  742,  41  L.  R. 
A.  (N.  S.)  775;  Lewis  v.  Amorous.  3  Ga.  App.  50,  59  S. 
E.  338 ;  Shinkle  v.  McCullough,  116  Ky.  960,  77  S.  W. 
196,  25  Ky.  Law.  Rep.  1143,  105  Am.  St.  Rep.  249; 
Christy  v.  Elliott,  216  111.  31,  74  N.  E.  1035,  1  L.  R.  A. 
(N.  S.)  215,  108  Am.  St.  Rep.  196,  3  Ann.  Cas.  487; 
Chicago  V.  Banker,  112  111.  App.  94;  Mclntyre  v.  0.r- 
ner,  166  Ind.  57,  76  N.  E.  750,  4  L.  R.  A.  (N.  S.)  1130, 
117  Am.  St.  Rep.  359,  8  Ann.  Cas.  1087;  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465,  74  N.  E.  615,  1  L. 
R.  A.  (N.  S.)  238,  6  Ann.  Cas.  656;  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761;  Hartley  v.  Miller  et  al., 
165  Mich.  115,  130  N.  W.  336,  33  L.  R.  A.  (N.  S.)  81; 
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Slater  v.  Advance  Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133,  5  L.  R.  A.  (N.  S.)  598;  Daily  v.  Maxwell,  152 
Mo.  App.  415,  133  S.  W.  355 ;  Hall  v.  Compton.  130  Mo. 
App.  675,  108  S.  W.  1122 ;  Danf orth  v.  Fisher,  75  N. 
H.  Ill,  71  Atl.  535,  21  L.  K  A.  tN.  S.)  93,  139  Am.  St 
Rep.  670 ;  Vincent  v.  Crandall,  131  App.  Div.  200,  115 
N.  Y.  Supp.  600;  Knight  v.  Lanier,  69  App.  Div.  454, 
74  N.  Y.  Supp.  999;  Steffen  v.  McNaughton,  142  Wis. 
49,  124  N.  W.  1016,  26  L.  R.  A.  (N.  S.)  382,  19  Ann. 
Cas.  1227 ;  Jones  v.  Hoge,  47  Wash.  663,  92  Pac.  433,  14 
L.  R.  A.  (N.  S.)  216,  125  Am.  St.  R«p.  915.  This  being 
true,  an  automobile  would  be  in  the  same  class  as  a  horse 
and  buggy,  a  bicycle,  or  other  similar  agency  provided 
for  the  comfort,  convenience,  or  amusement  of  the  mem- 
bers of  the  family. 

The  following  cases  are  cited  in  the  notes  referred  to 
in  the  majority  opinion  as  supporting,  directly  and  in- 
directly, the  position  taken:  Denison  v.  McNorton,  228 
Fed.  401,  142  C.  C.  A.  631;  Stowe  v.  Morris,  147  Ky. 
386,  144  S.  W.  52,  39  L.  R.  A.  (N.  S.)  224;  McNeal  v. 
McKain,  33  Okl.  449.  126  Pac.  742,  41  L.  R.  A.  (N.  S.) 
775 ;  Campbell  v.  Arnold,  219  Mass.  160,  106  N.  E.  599 ; 
Bourne  v.  Whitman,  209  Mass.  155,  95  N.  E.  404,  35  L. 
R.  A.  (N.  S.)  701;  Smith  v.  Jordan,  211  Mass.  269,  97 
N.  E.  761 ;  Kayser  v.  Van  Nest,  125  Minn.  277,  146  N. 
W.  1091,  51  L.  R.  A.  (N.  S.)  970;  Ploetz  v.  Holt  (1913) 
124  Minn.  169,  144  N.  W.  745;  Guignon  v.  Campbell, 
80  Wash.  543,  141  Pac.  1031 ;  Switzer  v.  Sherwood,  80 
Wash.  19,  141  Pac.  181,  Ann.  Cas.  1917 A,  216;  Birch 
V.  Abercrombie,  74  Wash,  486,  133  Pac.  1020,  50  L.  R. 
A.  (N.  S.)  59;  Allen  v.  Bland  (Tex.  Civ.  App.  1914) 
168  S.  W.  35 ;  Hazzard  v.  Carstairs,  244  Pa.  122,  90  AtU 
556 ;  Moon  v.  Matthews,  227  Pa.  488,  76  Atl.  219,  29  L. 
R.  A.  (N.  S.)  856,  136  Am.  St.  Rep.  902;  Cowell  v.  Sap- 
erston,  149  App.  Div.  373,  134  N.  Y.  Supp.  284,'  also  208 
N.  Y.  619,  102  N.  E.  1100 ;  Davis  v.  Littlefield,  97  S.  C. 
171,  81  S.  E.  487;  Winn  v.  Haliday  (1915)  109  Miss. 
691,  69  South.  685;  McHarg  v.  Adt  (1914)  163  App. 
Div.  782,  149  N.  Y.  Supp.  244 ;  Carrier  v.  Donovan,  8& 
Conn.  37,  89  Atl.  894;  Hiroux  v.  Baum,  137  Wis.  197, 
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118  N.  W.  533,  19  L.  R.  A.  (N.  S.)  332;  Lashbrook  v. 
Patten,  1  Duv.  (Ky.)  317  j  Winfrey  v.  Lazarus,  148  Mo. 
App.  388,  128  S.  W.  276;  Daily  v.  Maxwell,  152  Mo. 
App.  loc.  eit.  422.  133  S.  W.  351;  Marshall  v,  Taylor, 
168  Mo.  App.  240,  153  S.  W.  527 ;  Hays  v.  Hogan,  180 
Mo.  App.  237,  165 -S.  W.  1125;  McWhirter  v.  FuUer 
(Cal.)  170  Pac.  417.  The  case  of  Hutchins  v.  Haffner, 
167  Pac.  966,  L.  R.  A.  1918A,  1008,  should  also  be  add- 
ed, as  should  Lewis  v.  Steele,  52  Mont.  300,  ]  57  Pac.  575. 
A  reading  of  the  last  expression  of  the  Supreme  Court 
of  Massachusetts  in  the  case  of  Smith  v.  Jordan,  su- 
pra, will  show  that  it  does  not  go  to  the  extent  claimed 
for  it,  but  is  really  the  other  way,  nor  do  the  other 
two  cases  cited  support  appellees  contention.  The 
Texas  case  (Allen  v.  Bland,  supra)  is  not  in  point. 
There,  the  father  permitted  his  11  year  old  son  to  drive 
the  automobile,  and  the  case  turned  on  the  point  that 
the  father  was  liable  because  he  permitted  an  inexper- 
ienced and  incompetent  boy  to  operate  the  automobile. 
In  the  Kentucky  case  (Stowe  v.  Morris,  supra)  the  son 
was  not  operating  the  car  for  his  own  purpose,  but  was 
driving  at  the  request  and  for  the  business  of  his  sis- 
ter; it  being  his  duty,  under  instruction,  to  drive  the 
same  at  the  request  of  other  members  of  the  family. 
Nor  are  the  Pennsylvania  cases,  for  in  each  of  the  cases 
cited  the  machine  was  operated  by  a  hired  chauffeur  on 
family  business.  Carrier  v.  Donovan,  supra,  the  Con- 
necticut case,  is  not  in  point,  nor  is  the  Wisconsin  case 
of  niroux  V.  Baum,  supra.  The  Mississippi  case  is  also 
distinguishable,  as  shown  by  the  latter  case,  of  Woods 
V.  Clements,  113  Miss.  720,  74  South.  422,  L.  R.  A. 
1917E,  357.  The  New  York  cases  were  all  decided  by 
inferior  courts,  and  the  later  expression  by  the  Court 
of  Appeals  is  the  other  way.  The  same  is  true  of  the 
Missouri  cases.  The  Oklahoma  case  is  not  in  point  be- 
cause the  son,  who  was  acting  as  chauffeur,  did  so  at  the 
request  of  his  sister,  taking  the  sister  and  her  friend  for 
a  pleasure  ride.    Eliminating  these,  we  have  fairly  sup- 
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porting  the  majority  opinion  the  courts  of  Minnesota, 
Washington,  South  Carolina,  Colorado,  and  Montana. 

On  the  contrary,  my  position  is  supported  by  the  fol- 
lowing wffll-considered  cases  and  authorities:  Parker 
V.  Wilson,  179  Ala.  361,  60  South.  150,  43  L.  R.  A.  (N. 
S.)  87;  Riley  v.  Roach,  168  Mich.  294,  134  N.  W.  14, 
37  L.  R.  A.  (N.  S.)  834;  Danforth  v.  Fisher,  75  N.  H. 
Ill,  71  Atl.  535,  21  L.  R.  A.  (N.  S.)  93,  139  Am.  St. 
Rep.  670;  Cunningham  v.  Castle,  127  App.  Div.  580, 
111  N.  Y.  Supp.  1057 ;  Sotz  v.  Hanlon,  217  Pa.  339,  66 
Aft.  525.  10  L.  R.  A.  (N.  S.)  202,  118  Am.  St.  Rep. 
922,  10  Ann.  Cas.  731 ;  Cohen  v.  Borgenecht,  83  Misc. 
Rep.  28,  144  N.  Y.  Supp.  399 ;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228 ;  Patterson  v.  Kates 
(C.  C.)  152  Fed.  481;  Slater  v.  Thresher  Co.,  97  Minn. 
305,  107  N.  W.  133,  5  L.  ft.  A.  (N.  S.)  598;  Stewart  v. 
Baruch,  103  App.  Div.  577,  93  N.  Y.  Supp.  161 ;  Rey- 
nolds V.  Buck,  127  Iowa  601,  103  N.  W.  946 ;  Doran 
V.  Thomsen.  76  N.  J.  Law,  754,  71  Atl.  296,  19  L.  R. 
A.  (N.  S.)  335,  131  Am.  St.  Rep.  677;  Garretzen  v. 
Duenckel,  50  Mo.  104,  11  Am.  Rep.  405 ;  Evans  v.  Auto- 
mobile Co.,  121  Mo.  App.  266,  101  S.  W.  1132;  Mad- 
dox  V.  Brown,  71  Me.  432,  36  Am.  St.  Rep.  336 ;  Broad- 
street  V.  Hall,  168  Ind.  192,  80  N.  E.  145,  10  L.  R.  A. 
(N.  S.)  933,  and  notes,  120  Am.  St.  Rep.  356;  Howe  v. 
Leighton,  75  N.  H.  601,  75  Atl.  102 ;  Spelman  v.  Delano, 
177  Mo.  App.  28,  163  S.  W.  300;  Linville  v.  Nissen,  162 
N.  C.  95,  77  S.  E.  1096 ;  Tanzer  v.  Read,  160  App.  Div. 
584,  145  N.  Y.  Supp.  708;  McFarlane  v.  Winters,  47 
Utah  598,  155  Pac.  437,  L.  R.  A.  1916D,  618 ;  Heissen- 
buttel  V.'  Meagher,  162  App.  Div.  752,  147  N.  Y.  Supp. 
3087;  B.  &  R.  Co.  V.  McLeod,  Alberta  L.  R.  7  D.  L.  R. 
579 ;  Farthing  v.  Strouse,  172  App.  Div.  523,  158  N.  Y. 
Supp.  841;  Loehr  v.  Abell,  174  Mich.  590,  140  N.  W. 
926 ;  Armstrong  v.  Sellers,  182  Ala.  582,  62'  South.  28 ; 
Schumer  v.  Register,  12  Ga.  App.  743,  78  S.  E.  731; 
Roberts  v.  Schanz,  83  Misc.  Rep.  139,  144  N.  Y.  Supp. 
824;  University  of  Missouri  Bulletin,  Law  Series  5  (De- 
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cember,  1914)  p.  30 ;  Case  and  Comment  (August,  1915) 
p.  220;  Harvard  Law  Review  (November,  1914)  p.  91. 
Among  the  cases  relied  upon  to  support  the  liability 
of  the  father  is  that  of  Hays  v.  Hogan,  180- Mo.  App. 
237,  165  S.  W.  1125.  This  case,  however,  went  to  the 
Supreme  Court  of  Missouri,  and  that  court  repudiated 
the  doctrine  contended  for  and  held,  quoting  from  the 
syllabus  : 

"A  father  is  not  liable  for  the  negligence' of  a  minor  son 
in  driving  an  automobile  purchased  for  the  use  of  the 
family,  solely  in  furtherance  of  the  child's  own  business  or 
pleasure,  and  permission  of  the  father  is  immaterial."  200 
S.  W.  286. 

The  Court  of  Appeals  of  New  York,  in  the  case  of 
Van  Blaricom  v.  Dodson,  22a  N.  Y.  Ill,  115  N.  E.  443» 
L.  R.  A.  1917F,  363,  after  stating  the  rule  as  announced 
by  the  Supreme  Court  of  Washington,  says : 

"This  is  an  advanced  proposition  in  the  law  of  principal 
and  agent  and  the  question  which  it  presents  really  resolves 
itself  into  the  one,  whether,  as  a  matter  of  common  sense 
and  practical  experience,  we  ought  to  say  that  a  parent  who 
maintains  some  article  for  family  use  and  occasionally 
permits  a  capable  son  to  use  it  for  his  individual  conven- 
ience ought  to  be  regarded  as  having  undertaken  the  occupa- 
tion of  entertaining  the  latter  and  to  have  made  him  his 
agent  in  this  business,  although  the  act  being  done  is  solely 
for  the  benefit  of  the  son.  That  really  is  about  all  there 
is  to  the  question.  Not  much  can  be  profitably  said,  by  way 
of  amplification  or  in  debate  of  the  query  whether*  such  a 
liability  would  rest  upon  reasonable  principles  or  whether 
it  would  present  a  case  of  such  theoretical  and  attenuated 
agency,  if  any,  as  would  be  beyond  the  recognition  of 
sound  principles  of  law  as  they  are  ordinarily  applied  to 
that  relationship.  The  question  largely  carries  on  its  face 
the  answer,  whichever  way  to  be  made.  ♦  ♦  ♦  But  it 
seems  to  us  that  such  a  theory  is  more  illusory  than  sub- 
stantial, and  that  it  would  be  farfetched  to  hold  that  a 
father  should  become  liable  as  principal  every  time  he  per- 
mitted a  capable  child  to  use  for  his  personal  convenience 
some  article  primarily  kept  for  family  use.  That  certainly 
would  introduce  into  the  family  relationship  a  new  rule  of 
conduct  which,  so  far  as  we  are  aware,  has  never  been  ap- 
plied to  other  articles  than  an  automobile.  We  have  never 
heard  it  argued  that  a  man  who  kept  for  family  use  a  horse 
or  wagon  or  boat  or  set  of  golf  sticks  had  so  embarked 
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upon  the  occupation  and  business  of  furnishing  pleasure  to 
the  members  of  his  family  that,  If  some  time  he  permitted 
one  of  them  to  use  one  of  those  articles*  for  his  personal 
enjoyment,  the  latter  was  engaged  In  carrying  out,  not  his 
own  purposes,  but,  as  agent,  the  business  of  his  father.  It 
seems  to  us  that  the  present  theory  Is  largely  due  to  the 
thought  that  because  an  automobile  may  be  more  dan- 
gerous when  carelessly  used  than  any  of  the  other  articles 
mentioned',  there  ought  to  be  a  larger  liability  upon  the 
part  of  the  owner,  and,  to  this  end,  an  extension  of  the 
doctrine  of  principal  and  agent  In  order  properly  to  safe- 
guard Its  use.  *  *  *  And  In  the  present  case  It  is  In 
effect  argued  that  because  the  use  of  an  automobile  upon 
a  highway  may  be  dangerous,  and  therefore  Is  a  privilege 
subject  to  license  by  the  state,  the  courts  can  apply  a  dif- 
ferent rule  of  agency  to  Us  use  than  would  or  could  be  ap- 
plied to  the  case  of  the  other  articles  which  have  been 
mentioned.  This  kind  of  argument?  as  it  appears  to  us, 
discloses  the  novelty  and  weakness  of  the  proposition  which 
is  being  urged  upon  us.  It  seems  to  disclose  the  idea,  as 
an  essential  part  of  the  argument,  that  because  an  automo- 
bile is  different  than  a  horse  or  boat,  some  advanced  rules 
ought  to  be  applied  to  its  use.  But  the  rules  of  principal 
and  agent  are  not  thus  to  be  formulated.  They  are  be- 
lieved to  be  constant  and  not  variable  in  response  to  the 
supposed  exigencies  of  some  particular  situation.  The  ques- 
tion whether  one  person  is  the  agent  of  another  in  respect 
of  some  transaction  is  to  be  determined  by  the  fact  that  he 
represents  and  is  acting  for  him  rather  than  by  the  con- 
sideration that  it  will  be  inconvenient  or  unjust  If  he  is 
not  held  to  be  his  agent.  If,- contrary  to  ordinary  rules, 
the  owner  of  a  car  ought  to  be  responsible  for  the  careless- 
ness of  every  one  whom  he  permits  to  use  it  in  the  latter*s 
own  business,  that  liability  ought  to  be  sought  by  legisla- 
tion as  a  condition  of  issuing  a  license  rather  than  by  some 
new  and  anomalous  slant  applied  by  the  courts  to  the  prin- 
ciples of  agency.' 


»> 


This  opinion  says  about  all  that  can  be  said  upon  the 
subject.  If  the  lawmaking  power  of  the  state  deems 
it  necessary  that  the  owner  of  an  automobile  should  be 
made  liable  for  injuries  occasioned  by  its  negligent  op- 
eration by  members  of  the  family,  it  can  pass  appro- 
priate legislation  to  accomplish  such  end.  A  court, 
however,  is  not  a  legislative  branch  of  the  government, 
and  should  not  assume  powers  not  vested  in  it  by  the 
Constitution. 

For  the  foregoing  reasons,  I  dissent. 
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[No.    2126,    May    28,    1918.] 
PATTERSON  v.  CHANEY. 

SYLLABUS  BY  THE  COURT. 

1.  The  purchaser  from  the  governinent  of  public  lands  is 
entitled  to  the  improvements  on  the  premises  when  he  acquires 
possession  as  being  a  part  of  the  real  estate.  P.  158 

2.  There  are  three  general  tests  applied  by  the  courts  In 
determining  the  question  whether  an  article  used  In  connection 
with  realty  is  to  be  considered  a  fixture:  First,  annexation 
to  the  realty,  either  actual  or  constructive;  second,  adaptation 
or  application  to  the  use  or  purpose  to  which  that  part  of  the 
realty  to  which  it  is  connected  is  appropriated;  and,  third,  in- 
tention to  make  the  article  a  permanent  accession  to  the  free- ' 
hold.  P.  159 

3.  Section  4634,  Code  1915,  does  not  attempt  to  give  the 
owner  of  improvements  upon  public  lands  the  right  to  remove 
the  same,  after  such  lands  have  passed  into  the  possession  of 
a  bona  fide  entryman  or  purchaser  from  the  government. 

•  P.  159 

4.  The  Act  Cong.  June  1,  1874,  c.  200,  18  Stats.  50  (U.  S 
Comp.  St.  1916,  §  1541),  has  no  application  to  homestead  en- 
tries. P.  162 

Appeal  from  District  Court,  Chaves  County;  Rich- 
ardson, Judge. 

m 

Action  in  replevin  by  Clyde  A.  Patterson  against  C. 
G.  Chaney.  From  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed,  with  directions. 

H.  R.  Parsons,  of  Ft.  Sumner,  for  appellant. 

As  to  status  of  homestead  entryman  and  his  title,  see : 

Wisconsin  R.  Co.  v.  Price  Co.,  133  II.  S.  496 ;  Knapp 
V.  Alexander  Edgar  L.  Co.,  237  U.  S.  162;  Moore  v. 
Linn,  91  Pac.  911 ;  Reservation  State  Bank  v.  Hoist,  70 
L.  R.  A.  799 ;  Welborn  v.  Spears,  32  Miss.  138 ;  Hill  v. 
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Pitt,  96  N.  W.  339 ;  32  Cyc.  826 ;  Chaves  v.  Sanchez,  32 
Pae.  137 ;  Collins  v.  Bartlett,  44  Cal.  371 ;  Seymour  v. 
Watson,  5  Blackf .  555 ;  2  Green.  542,  57  lU.  489. 

K.  K.  Scott,  of  Silver  City,  for  appellee. 

Ordinarily  improvements  placed  on  property  of  an- 
other becomes  property  of  the  latter. 
Van  Ness  v.  Pacard,  2  Pet.  137,  143. 

Improvements  here  were  not  so  attached  as  to  become 
part  of  realty. 

O'Hawlon  v.  Denvir,  15  Am.  St.  R.  19;  Sec.  4634, 
Code  1915 ;  8  Fed.  Stats.  Ann.  522 ;  Crooker  v.  Donovan, 
30  Pac.  374. 

As  to  right  to  remove  improvements  by  homestead  en- 
tryman. 

32  Cyc.  1017 ;  Winans  v.  Beidler,  52  Pac.  405. 

Improvements  on  homestead  entry  are  subject  to  sale 
and  the  owner  has  a  reasonable  time  after  the  adverse 
entry  to  remove  same. 

Wallbrecht  v.  Blush,  95  Colo.  927 ;  22  Cyc.  10 ;  32 
Cyc.  1071 ;  Collins  v.  Bartlett,  44  Cal.  371 ;  Bingham  Co. 
V.  Rogers,  59  Pac.  931;  Pennebecker  v.  McDougal,  48 
Cal.  160. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  is  an  action  in  replevin  of  cer- 
tain property  consisting  of  a  three-room  dwelling  house, 
windmill,  garage,  chicken  house,  and  fencing  located  on 
land  held  by  appellant  under  a  homestead  claim  at  the 
time  of  the  institution  of  the  suit.  There  was  no  dis- 
pute as  to  the  material  facts  in  the  case.  On  May  16, 
1913,  Cliester  E.  Walton  made  a  homestead  entry  at  the 
Ft.  Sumner  land  office  for  the  north  half  of  section  1, 
township  2  south,  range  22  east.  After  racking  the  en- 
try he  constructed  the  improvements  in  question  and 
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lived  on  the  claim  for  some  eight  months.  The  house 
was  set  on  a  stone  foundation.  The  wind-mill  was  for 
the  operation  of  a  pump,  and  was  bolted  to  a  foundation 
set  in  the  earth.  The  garage  was  likewise  set  upon  a 
foundation,  and  the  fence  consisted  of  posts  and  wire, 
the  posts  being  imbedded  in  the  earth.  Walton,  in  Feb- 
ruary, 1914,  sold  the  improvements  to  appellee's  broth- 
er for  $100  cash  and  four  notes  of  $100  each.  Walton, 
at  the  same  time,  signed  a  relinquishment  and  delivered 
it  to  Patterson.  Later  Walter  Patterson  sold  the  im- 
provements to  appellee  herein,  and  delivered  to  him  the 
relinquishment.  The  Pattersons  lived  on  the  claim  for 
some  time,  but  never  filed  thereon.  On  January  3,  1916, 
appellee  entered  into  an  agreement  with  one  Midgett,  by 
which  he  agreed  to  transfer  to  him  the  improvements 
and  to  deliver  the  relinquishment.  Midgett  applied  at 
the  land  oiBce  at  Ft.  Sumner,  and  was  told  that  there 
was  no  contest  pending,  whereupon  he  delivered  the  re- 
linquishment and  made  application  to  enter  the  land. 
The  application  was  received,  but  later  Midgett  was  no- 
tified by  the  officers  of  the  land  department  that  C.  G. 
Chancy,  appellant  herein,  had  filed  a  contest  on  De- 
cember 13,  1915.  Chancy 's  application  to  enter  the 
land  was  allowed,  and  the  application  made  by  Midgett 
was  rejected.  In  March,  Chancy  took  possession  of  the 
land  and  improvements,  and  this  action  was  instituted 
by  appellee  to  recover  the  improvements. 

Appellant,  at  the  conclusion  of  appellee's  evidence  in 
chief,  moved  the  court  for  an  instructed  verdict,  which 
was  overruled.  Later,  the  motion  was  renewed  at  the 
close  of  all  the  evidence,  and  was  again  overruled.  The 
action  of  the  court  in  overruling  this  motion  is  decisive 
of  the  case.  Other  questions  are  presented,  but  they  are 
disposed  of  by  a  consideration  of  the  single  question. 

fl]  Appellant  contends  that  when  he  entered  the 
land  he  was  immediately  vested  with  the  right'  of  pos- 
session of  the  tract  of  land  upon  which  the  improvements 
in  question  were  located,  and  to  everything  annexed  to 
it  in  a  permanent  way ;  that  the  improvements  in  question 
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were  permanently  annexed  to  the  land,  and  the  right  to 
their  possession  passed  to  him ;  that,  being  fixtures,  they 
could  not  be  replevied.  In  Wisconsin  R.  Co.  v.  Price 
County,  133  U.  S.  496,  10  Sup.  Ct.  341,  33  L.  Ed.  687, 
the  court  said: 

"In  Witherspoon  v.  Duncan,  4  Wall.  210,  218  [18  L.  Ed. 
339],  a  similar  question  arose  and  was  In  like  manner  ans- 
wered. Said  the  court:  'In  no  just  sense  c^n  lands  be  said 
to  be  public  lands  after  they  have  been  entered'  at  the  land 
office  and  a  certificate  of  entry  obtained.  If  public  lands 
before  the  entry,  after  it  they  are  private  property.  If  sub- 
ject to  sale,  the  government  has  no  power  to  revoke  the 
entry  and  withhold  the  patent.  A  second  sale,  if  the  first 
was  authorized  by  law,  confers  no  right  on  the  buyer,  and 
is  a  void  act' — and  again:  'The  contract  of  purchase  is 
complete  when  the  certificate  of  entry  is  executed  ana  de- 
livered', and  thereafter  the  land  ceases  to  be  a  part  of  the 
public  domain.  The  government  agrees  to  make  proper 
conveyance  as  soon  as  it  can,  and  in  the  meantime  holds 
the  naked  legal  fee  in  trust  for  the  purchaser,  who  has  the 
equitable  title." 

Hence  if  the  improvements  on  the  land  in  question 
were  fixtures  and  passed  with  the  real  estate,  appellant, 
having  the  right  of  possession  of  the  real  estate,  would 
likewise  be  entitled  to  the  possession  of  all  permanent 
improvements  and  fixtures  upon  the  same. 

[2]  There  are  three  general  tests  applied  by  the 
courts  in  determining  the  question  whether  an  article 
used  in  connection  with  realty  is  to  be  considered  a  fix- 
ture. First,  annexation  to  the  realty,  either  actual  or 
constructive;  second,  adaption  or  application  to  the  use 
or  purpose  to  which  that  part  of  the  realty  to  which  it 
is  connected  is  appropriated;  and,  third,  intention  to 
make  the  article  a  permanent  accession  to  the  freehold. 
11  R.  C.  L.  1059 ;  Reeves  on  Real  Property,  §  11 :  Ewell 
on  Fixtures,  27. 

[3]  The  improvements  made  upon  the  entry  by  Wal- 
ton under  these  tests  must  be  held  to  be  fixtures.  Un- 
der his  entry  of  the  land  he  was  required  by  the  stat- 
utes of  the  United  States  to  take  up  his  residence  upon 
it  and  improve  it,  and,  upon  complying  with  the  law. 
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he  would  eventually  have  received  a  patent  from  the 
government,  conveying  to  him  the  legal  title  to  the  land. 
He  took  up  his  residence  upon  the  land  and  made  the 
improvements,  presumably  with  the  intention  of  fully 
complying  with  the  law  and  becoming  invested  with 
such  title.  The  nature  of  the  property,  the  manner  of 
its  construction,  and  its  intended  use  all  go  to  show 
that  it  was  the  intention  of  the  party  who  made  the 
improvements  that  they  should  be  permanent  additions 
to  the  land.  There  is  no  evidence  tending  to  show  a 
contrary  intent.  Under  such  circumstances  the  articles, 
so  attached,  are  presumed  to  have  become  a  part  of  the 
realty,  and,  being  such  when  appellant  filed  a  home- 
stead entry  on  the  land  in  question,  he  acquired  the 
right  to  the  possession  of  the  land  and  to  the  fixtures 
thereon.  It  is  well  settled,  as  stated  l)y  the  editor  of  the 
note  to  the  case  of  Reservation  State  Bank  v.  Hoist,  70 
L.  R.  A.  799,  that: 

"The  purchaser  from  the  government  is  entitled  to  the 
improvements  on  the  premises  when  he  acquires  possession^ 
as  being  part  of  the  real  estate." 

Many  cases  are  cited  in  support  of  the  text. 

In  the  case  of  Collins  v.  Bartlett.  44  Cal.  371,  the 
court  held  that  all  improvements  on  the  public  lands 
of  the  United  States  which  become  a  part  of  the  real- 
ty pass  to  the  purchaser  of  the  land  from  the  United 
States.  The  court  considered  the  effect  of  an  act  of 
the  legislature  allowing  those  who  had  put  improve- 
ments on  lands  of  the  United  States  to  remove  the  same 
within  six  months  after  the  land  shall  have  become  pri- 
vate property  of  any  person,  and  held  that,  in  so  far 
as  this  statute  related  to  improvements  which  are  a  part 
of  the  realty,  it  was  void  because  of  its  interference 
with  the  primary  disposition  of  the  soil  by  the  govern- 
ment of  the  United  States.  This  ease  was  followed  by 
the  court  in  Pennybeeker  v.  McDougal,  48  Cal.  160,  and 
McKiernan  v.  Hesse,  51  Cal.  594.  The  same  rule  is  an- 
nounced by  the  Supreme  Court  of  Arkansas  in  the  case 
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of  Graham  v.  Boark,  23  Ark.  19.  Other  Arkansas  cases 
will  be  found  cited  in  this  opinion. 

The  Supreme  Court  of  Illinois,  in  the  case  of  Hous- 
ton V.  Overturf,  1  Scam.  (111.)  170,  holds  that  a  prom- 
ise made  by  a  vendee  of  public  lands,  after  the  pur- 
chase of  the  same  from  the  United  States,  to  pay  for  im- 
provements made  upon  the  same  previous  to  the  pur- 
chase, was  without  consideration  and  void.  This  upon 
the  theory  that  the  improvements  passed  with  the  land ; 
hence  that  there  was  no  consideration  for  the  agree- 
mej^t  to  pay  for  the  same.  To  the  same  effect  see  Car- 
son V.  Clark,  1  Scam.  (111.)  113,  24  Am.  Dec.  79,  and  the 
later  case  of  French  v.  Carr,  2  Gilman  (111.)  664,  and 
the  case  of  Burleson  v.  Teeple,  2  G.  Greene  (Iowa)  542, 
which  held  that  a  fence  built  upon  public  lands,  even  by 
mistake,  passes  with  the  freehold  from  the  government 
to  the  purchaser.  The  same  rule  was  announced  by  the 
Supreme  Court  of  Indiana  in  the  case  of  Seymour  v. 
Watson,  5  Blackf.  (Ind.)  555,  36  Am.  Dec.  556.  See, 
also,  Welborn  v.  Spears,  32  Miss.  138 ;  Hiatt  v.  Brooks, 
17  Neb.  33.  22  N.  W.  73.  In  32  Cyc.  826,  it  is  held  that 
a  purchaser  of  lands  from  the  United  States  is  entitled 
to  growing  crops  and  improvements  forming  part  of  the 
realty  which  are  on  the  land  at  the  time  of  the  purchase. 

Appellee  argues,  however,  that  the  statute  of  New 
Mexico  (section  4634,  Code  1915)  has  enlarged  the 
rights  of  the  bona  fide  possessor  of  government  land 
with  respect  to  improvements.    This  section  provides: 

"The  owner  of  what  is  known  as  a  valid  claim  or  Improve 
ment  under  the  laws  of  this  state,  on  public  lands  of  the 
United  States,  shall  be  deemed  in  possession  of  a  trans- 
ferable interest  therein,  and  any  sale  of  such  improvement 
shall  be  considered  a  sufficient  consideration  to  support 
a  promise,"  etc.     • 

This  statute,  however,  does  not  have  the  effect  which 
appellee  ascribed  to  it.  It  has  application  only  so  long 
as  the  title  and  right  to  possession  of  the  land  is  in  the 
United  States.  So  long  as  the  claimant  is  in  possession 
of    the   land,    legal    title   to   the    same    being   in    the 
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United  States,  the.elaimant,  under  this  statute,  would 
have  the  right  to  sell  or  dispose  of  any  improyements 
he  might  make  upon  the  land.  He  could  likewise  dis- 
pose of  growing  crops.  He  can  remoye  the  improye- 
ments and  do  what  he  chooses  with  the  crop,  because 
the  goyernment  does  not  object  or  interfere  with  such 
action  on  his  part.  When,  howeyer,  he  loses  his  right 
of  possession  to  the  land  and  such  right  passes  to  an- 
other by  yirtue  of  a  valid  entry,  the  second  entryman 
,  becomes  entitled  to  possession  of  the  land  and  of  all 
fixtures  thereon.  With  the  rights  of  such  parties  J;he 
legislature  has  not  attempted  to  interfere. 

[4]  Again,  appellee  argues  that  by  virtue  of  the 
provisions  of  Act  June  1,  1874,  c.  200,  18  Stats.  L. 
50  (Comp.  Stat.  1916,  §  1541)  Fed.  Stats.  Ann.  vol.  6, 
522,  which  provides : 

"That  when  an  occupant  of  land,  having  color  of  title» 
In  good  faith  has  made  valuable  improvements  thereon,  and 
is,  in  the  proper  action,  found  not  to  be  the  rightful  owner 
thereof,  such  occupant  shall  be  entitled  in  the  federal 
courts  to  all  the  rights  and  remedies,  and,  upon  instituting 
the  proper  proceedings,  such  relief  as  may  Be  given  or 
secured  to  him  by  the  statutes  of  the  state  or*  territory 
where  the  land  lies,  although  the  title  of  the  plaintiff  in 
the  action  may  have  been  granted  by  the  United  States  after 
said  improvements  were  so  made." 

— Congress  has  recognized  the  right  of  private  property 
in  improvements  made  on  the  public  lands  of  the  Unit- 
ed States,  even  when  the  title  to  the  land  has  passed  to 
another.  This  statute,  however,  has  no  application  to 
homestead  entries,  as  held  by  the  Supreme  Court  of 
Oklahoma  in  the  case  of  Woodruff  v.  Wallace,  3  Okla. 
355,  41  Pac.  357.  Appellee  cites  the  cases  of  Crocker  v. 
Donovan,  1  Okl.  165,  30  Pac.  374,  and  Winans  v.  Beid- 
ler,  6  Okl.  603,  52  Pac.  405,  the  latter  case  holding  that 
the  homestead  settler  who  makes  improvements  upon  a 
tract  of  government  land  can  remove  the  same  aft«r 
the  land  has  been  awarded  to  an  adverse  settler.  The 
first  case  cited  involves  solely  the  question  of  the  right 
to  tax  improvements  upon  the  government  lands,  the 
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territorial  law  so  authorizing.  The  same  rule  is  an< 
nounced  by  a  majority  of  the  courts,  which  presents  a 
quite  different  question  from  that  here  involved. 

In  a  later  Oklahoma  case  (Moore  v.  Linn,  19  Okl. 
281,  91  Pac.  911)  the  court  held  that  the  second  entry- 
man  was  entitled  to  growing  crops  on  the  land  entered, 
and  said: 


"And  it  has  been  held  that  where  the  goyemment  sells 
land  to  one,  or  permits  one  to  file  a  homestead  entry  on  a 
piece  of  government  land,  the  purchaser  or  entryman  not 
only  acquires  absolute  right  of  possession,  but  also  title  to 
all  improvements  and  growing  crops  theeron.' 


»» 


The  only  two  states  we  have  found  where  the  courts 
hold  in  accordance  with  the  contention  of  appellee,  are 
Idaho  and  Colorado.  In  the  case  of  Bingham  County 
Agricultural  Association  v.  Rogers,  7  Idaho  63,  59  Pac. 
931,  the  court  held  that  where  a  person  has  entered  on 
public  land,  in  good  faith  and  under  what  he  believes 
to  be  a  valid  entry,  and  has  made  valuable  improve- 
ments thereon,  he  is  entitled,  upon  his  entry  being  de- 
feated, to  remove  such  improvements  upon  reasonable 
notice  after  the  title  to  the  land  has  been  finally  deter- 
mined. No  authorities  are  cited  or  reason  advanced 
for  the  holding.  In  a  later  Idaho  case  (Richardson  v. 
Bohney,  19  .Idaho,  369,  114  Pac.  42)  the  earlier  case  is 
followed.  In  Colorado  in  the  case  of  Wallbrecht  v. 
Blush,  43  Colo.  329,  95  Pac.  927,  the  court  said : 

"If  a  person  erects  a  building  on  the  public  domain  by 
mistake,  it  does  not  necessarily  become  the  property  of  the 
government,  or  of  a  subsequent  homesteader,  but  the  owner 
of  the  building  will  have  a  reasonable  time  in  which  to  re- 
move it." 

The  courts  in  these  two  states  are  not  in  harmony 
with  the  weight  of  authority,  and  the  cases  are  not  sup- 
ported by  reason  and  logic. 

For  the  foregoing  reasons  we  are  constrained  to  hold 
that  the  district  court  should  have  sustained  appellant's 
motion  for  a  directed  verdict.    The  cause  will  therefore 
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be  reversed,  with  directions  to  enter  judgment  for  ap- 
pellant ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2144,  May  7,  1918.] 

TIETJEN  V.  McCOY. 

SYLLABUS  BY  THE  COURT. 

1.  An  action  for  forcible  entry  and  unlawful  detainer  of 
real  property  must  be  prosecuted  before  the  Justice  of  the 
peace  of  the  precinct  in  which  the  property  is  situated;  and, 
if  there  be  m>  Justice  of  the  peace  in  that  precinct  able  or 
qualified  to  act,  this  fact  must  affirmatiyely  appear  from  the 
record,  and  should  be  incorporated  in  the  complaint  in  the 
cause,  in  order  that  the  Jurisdiction  of  the  Justice  of  the  peace 
in  an  adjoining  precinct,  who  might  be  called  upon  to  act  un- 
der such  circumstances,  may  fully  appear.  P.  1G5 

2.  The  Jurisdiction  of  the  Justice  of  the  peace  is  inferfor, 
special,  and  limited  by  statute  to  specific  territorial  boundar- 
ies, established  by  law  as  a  county,  town,  or  incorporated  city, 
and  to  specific  subject-matters,  such  as  assault  and  battery, 
suits  to  recover  debts  where  the  amount  claimed  does  not  ex- 
ceed 1200,  etc  Such  Jurisdiction  must  appear  affirmatively 
from  the  record  of  the  pivoceedings;  it  cannot  be  presumed. 

P.  166 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Action  by  J.  E.  Tietjen  against  L.  McCoy  in  forcible 
entry  and  detainer  before  a  justice  of  the  peace.  From 
a  judgment  for  plaintiff,  defendant  appealed  to  the  dis- 
trict court  where,  on  trial  de  novo,  judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

STATEMENT  OP  FACTS. 

The  action  is  in  forcible  entry  and  detainer  brought 
in  the  justice  of  the  peace  court  for  precinct  No.  3  of 
McKinley  county  by  appellee.  The  tract  of  land  involved 
was  described  as  Sec.  16,  Tp.  19  N..  R.  12  W.  The  jus- 
tice court  found  the  defendant  guilty  as  charged,  and 
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directed  the  issuance  of  a  warrant  of  removal  against 
the  defendant,  who  appealed  to  the  district  court  of 
McKinley  county,  where  on  trial  de  novo  the  court  ren- 
dered judgi^ent  in  favor  of  the  plaintiff  for  damages  in 
the  sum  of  $1.00,  from  which  judgment  defendant  ap- 
peals to  this  court. 

r 

H.  B.  Jamison,  of  Albuquerque,  for  appellant. 
A.  T.  Haknett,  of  Gallup,  for  appellee. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  [1]  The  first  assignment  of  error 
urged  by  appellant  is  that  the  court  erred  in  proceed- 
ing to  render  judgment  in  the  case  when  neither  the 
justice  of  the  peace  court,  from  which  the  case  was  ap- 
pealed, nor  the  district  courl;  nor  this  court,  had  or  has 
jurisdiction  of  the  cause  because  the  suit  was  not  begun 
or  tried  in  the  precinct  in  McKinley  county  in  which  the 
land  in  question  is  situated.  Appellant  attempts  to  sup- 
port this  assignment  by  certain  aflSdavit  proof,  which, 
however,  we  cannot  consider  as  any  part  of  the  record. 
It  is  to  be  observed,  however,  that  the  complaint  did 
not  in  any  respect  point  out  where  the  land  in  question 
was  situated ;  nor  did  the  evidence  adduced  throw  light 
upon  this  question.  This  court  considered  in  the  case 
of  Brasswell  v.  Halliburton,  19  N.  M.  386,  143  Pac. 
476,  a  similar  question,  construing  the  statutes  of  this 
state.  Section  2384  et  seq.,  Code  1915.  We  pointed  out 
that  an  action  for  forcible  entry  and  unlawfxd  detainer 
of  jeal  property  must  be  prosecuted  before  the  justice 
of  the  peace  of  the  precinct  in  which  the  property  is 
situated ;  and,  if  there  be  no  justice  of  the  peace  in  that 
precinct  able  or  qualified  to  act,  this  fact  must  affirma- 
tively appear  from  the  record,  and  should  be  incorpor- 
ated in  the  complaint  in  the  cause,  in  order  that  the 
jurisdiction  of  the  justice  of  the  peace  in  an  adjoining 
precinct,  who  might  be  called  upon*  to  act  under  such 
circumstances,  may  fully  appear. 


166  SUPREME  COURT  OP  NEW  MEXICO 


Tletjen  r.  McCoy,  24  N.  M.  164. 


In  19  Cyc.  at  page  1150,  it  is  pointed  out  that  in 
suits  brought  under  the  statutes  relating  to  forcible 
entry  and  detainer,  instituted  in  justices  courts,  great 
strictness  in  the  complaint  or  affidavit  is  not  required. 
"Nevertheless"  (continues  the  text)  "to  give  the  court 
jurisdiction  it  is  necessary  that  the  complaint  should 
embody  such  a  statement  of  facts  as  brings  the  party 
clearly  within  some  one  of  the  class  of  cases  for  which 
the  statutes  provide  a  remedy,  as  these  proceedings  are 
summary  and  contrary  to  the  course  of  the  common 
law/' 

As  pointed  out  in  the  same  work  at  page  1151,  in  ac* 
tions  in  forcible  entry  and  detainer  instituted  before 
a  justice  of  the  peace,  the  complaint  must  show  that 
the  premises  in  question  were  within  the  precinct  of  the 
justice,  or  where  there  is  no  justice  in  the  precinct, 
where  the  premises  are  situated  and  the  action  is 
brought  in  an  adjoining  precinct,  as  is  provided  for  un- 
der our  statute,  that  fact  must  appear. 

[2]  The  text  referred  to  in  Cyc.  is  supported  by  the 
New  Mexico  case  of  Sanchez  v.  Candelaria,  5  N.  M.  400, 
23  Pac.  239.  In  an  early  territorial  case,  that  of  Terri- 
tory V.  Valencia,  2  N.  M.  108,  it  was  held  that: 

"The  jurisdiction  of  the  justice  of  the  peace  is  inferior, 
special,  and  limited  by  statute  to  specific  territorial'  bound- 
aries, established  by  law  as  »  county,  town,  or  incorporated 
city,  and  to  specific  subject-matters,  such  as  assault  and 
battery,  suits  to  recover  debts  where  the  amount  claimed 
does  not  exceed  $100,  etc.  Such  jurisdiction  must  appear 
afTirmatively  from  the  record  of  the  proceedings;  it  cannot 
be  presumed." 

In  the  case  of  Lasater  et  al.  v.  Fant  (Tex.  Civ.  App. 
1897)  43  S.  W.  321,  it  was  held  that  a  complaint  which 
did  not  locate  the  land  in  the  precinct  in  which  the 
action  was  begun  was  fatally  defective  in  that  it  stated 
no  cause  of  action  whatever. 

In  Haskins  v.  Haskins,  67  HI.  446,  it  was  held  that : 

"A  complaint  which  fails  to  show  a  case  within  any  pro- 
vision of  the  statute  relative  to  forcible  entry  and  detainer 
is  insu^icient  to  give  the  court  jurisdiction." 
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It  is  true  that  under  the  statute  in  question  in  Illinois 
it  was  required  that  the  complaint  should  particularly 
describe  the  lands,  tenements,  or  possessions  in  ques- 
tion, but  we  apprehend  that  the  holding  in  this  juris- 
diction in  the  case  of  Territory  v.  Valencia,  supra  that 
the  jurisdiction  of  a  justice  of  the  peace  must  affirma- 
tively a]()pear  from  the  record  of  the  proceedings,  would 
call  for  an  allegation  in  the  complaint  showing  the  jur- 
isdiction, even  though  our  statute  does  not  provide  that 
the  complaint  must  specifically  set  forth  a  description 
of  the  lands. 

From  an  examination  of  section  2384,  Code  1915,  it  is 
apparent  that  a  limitation  as  to  the  jurisdiction  of  the 
justices  of  the  peace  is  clearly  implied  from  the  re- 
quirement that  an  action  for  forcible  entry  or  unlaw- 
ful detainer  of  real  property  must  be  prosecuted  before 
the  justice  of  the  precinct  where  the  property  is  situat- 
ed, and  also  by  section  2388,  Code  1915,  by  the  provision 
that  where  no  justice  of  the  peace  in  the  precinct  where 
the  premises  are  situated  is  able  or  qualified  by  law  to 
act,  then  suit  may  be  brought  before  some  justice  of 
the  peace  in  any  adjoining  precinct.  By  section  3231, 
Code  1915,  it  is  further  provided  that  where  the  juris- 
diction of  the  justice  of  the  peace  may  not  affirmative- 
ly appear  upon  the  face  of  the  papers  transmitted  upon 
any  appeal,  and  yet  such  jurisdiction  actually  existed  in 
the  justice  of  the  peace  before  whom  such  cause  was 
tried,  it  shall  be  the  duty  of  the  district  court  to  allow 
any  amendment  necessary  to  set  forth  correctly  the 
fact  of  jurisdiction,  and  no  appeal  shall  be  dismissed 
for  any  defect  in  the  papers  so  transmitted,  provided 
the  same  can  in  truth  be  amended  to  correctly  set  forth 
the  jurisdictional  facts.  This  latter  section  clearly  calls 
for  an  affirmative  showing  on  the  face  of  the  papers  as 
to  jurisdictional  matters,  and  permits  amendment  of  the 
papers  transmitted  upon  any  appeal  to  the  district  court 
in  conformity  with  the  truth  which  may  be  necessary  to 
correctly  set  forth  jurisdictional  facts. 
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The  question  being  one  of  jurisdiction,  it  can  be 
raised  in  this  court  for  the  first  time,  as  has  been  fre- 
quently held;  and,  although  the  objection  is  in  this 
case  raised  for  the  first  time,  we  find  it  necessary,  by 
reason  of  the  error  pointed  out,  to  reverse  the  judgment 
of  the  district  court  and  remand  the  cause,  with  in- 
structions to  proceed  in  conformity  with  this'opinion; 
and  it  is  so  ordered. 

Roberts  and  Parker,  J.J.,  concur. 


[No.  2119,  May  6,  1918.] 
STATE  ex  rel.  MIERA  v.  FIELD,  County  Treasurer. 

SYLLABUS  BY  THE  COURT. 
Where,  by  >law,  the  duty  of  performing  certain  work  is  cast 
upon  a  designated  county  official,  for  which  compensation  is 
provided  by  law,  it  ia[  not  competent  for  the  board  of  county  com- 
missioners to  employ  other  persons  to  do  the  work  required  of 
such  county  official  and  pay  for  such  services.  The  duty  of 
preparing  the  assessment  roll  rests  upon  the  county  assessor, 
and  a  contract  made  by  the  board  of  county  commissioners 
with  a  private  individual  to  do  such  work  is  ultra  vires. 

Appeal  from  District  Court,  Socorro  County;  Mech- 
em,  Judge. 

Mandamus  by  the  State,  on  relation  of  Constancio 
Miera,  against  N.  A.  Field,  Treasurer  of  Socorro  coun- 
ty, Demurrer  to  petition  sustained,  and  judgment  en- 
tered for  defendant,  and  relator  appeals.    Affirmed. 

E.  Baca  and  M.  U.  Vigil,  (M.  J.  McGuinness,  of 
Santa  Fe,  of  counsel)  for  appellant. 

County  commissioners  may  exercise  such  powers  as 
arise  by  necessary  implication  from  those  expressly  con- 
ferred upon  them. 
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Sub-section  89,  section  1150,  Code  1915;  sub-section 
127,  section  1188,  Code  1915;  sub-section  138,  section 
1199,  Code  1915;  sub-section  139,  section  1200,  Code 
1915;  sub-section  140,  section  1201,  Code  1915;  Agua 
Pura  Co.  vs.  Mayor,  etc.,  10  N.  M.  6,  60  Pac.  208 ;  Coler 
vs.  Board,  6  N.  M.  88,  27  Pac.  619 ;  Board  vs.  Davis,  150 
P.  324 ;  Leavenworth  vs.  Keller,  6  Kaus.  510 ;  Emberson 
vs.  Adams  Co.,  142  N.  W.  294;  11  Cyc.  391,  and  cases; 
Cent.  Dig.  Counties,  Sec.  55;  Dec.  Dig.  Counties,  Sec. 
47.  % 

Harry  P.  0^'^n,  District  Attorney,  of  Los  Lunas, 
and  Harry  L.  Patton,  Attorney  General,  for  appellee. 

There  is  but  one  question  in  this  case.  Can  the  coun- 
ty commissioners  make  a  valid  contract  with  a  private 
person  for  the  discharge  of  any  portion  of  the  duties 
of  a  county  officer  ?    We  assert  they  can  not. 

11  Cyc.  473 ;  Chase  v.  Boulder  Co.,  37  Colo.  268,  86 
Pac.  1011;  Stevens  vs.  Henry,  4  L.  R.  A.  (N.  S.)  339, 
with  valuable  foot-note;  City  of  Ft.  Wayne  v.  Lehr,  88 
Ind.  62 ;  State  ex  rel.  Baca  v.  Montoya,  20  N.  M.  104. 

OPINION  OP  THE  COURT. 

■ 

ROBERTS,  J.  Appellant,  as  relator,  applied  for  a 
writ  of  mandamus  against  the  appellee,  as  treasurer 
of  Socorrd  county,  to  compel  him  to  pay  two  warrants 
issued  to  and  in  favor  of  appellant  by  the  board  of 
county  commissioners  of  said  county.  The  petition  for 
the  writ  alleged  that  relator  had  been  employed  by  the 
board  of  county  commissioners  to  complete  the  assess- 
ment books  of  Socorro  county  for  the  year  1916;  that 
it  was  agreed  between  the  board  and  relator  that  he 
should  be  paid  the  sum  of  $300  for  the  work ;  that  after 
relator  had  completed  the  assessment  books,  and  extend- 
ed the  taxes  thereon,  it  was  discovered  that  the  state 
tax  commission  had,  by  mistake,  included  an  erroneous 
levy  by  which  it  became  necessary  to  correct  the  assess- 
ment rolls ;  that  relator  was  employed  to  make  the  nee- 


170  SUPREME  COURT  OF  NEW  MEXICO 

State  ez  rel.  Miera  v.  Field,  24  N.  M.  168. 

essary  corrections  by  the  board,  and  it  was  agreed  that 
he  should  be  paid  the  sum  of  $300  therefor.  He  al- 
leged the  full  performance  of  the  contract  on  his  part, 
the  drawing  of  the  warrant  by  the  order  of  the  board 
of  county  commissioners,  and  the  refusal  of  the  county 
treasurer  to  pay  the  same.  The  court  sustained  a  de- 
murrer to  the  petition,  and  judgment  was  entered  for 
the  appellee. 

The  case  here  turns  on  the  single  question  as  to 
the  authority  of  the  board  of  county  commissioners  to 
employ  and  pay  for  services  which'  the  law  requires  to 
be  performed  by  a  county  official,  and  for  the  doing  of 
which  he  receives  a  compensation  fixed  by  law.  The 
statute  provides  for  the  election  of  a  county  assessor, 
prescribes  his  duties,  and  fixes  his  salary.  Chapter  54, 
laws  1915,  makes  it  the  duty  of  the  county  assessor  to 
prepare  the  assessment  roll  for  his  county,^ and  he  is  re- 
quired to  correct  such  roll  upon  the  order  of  the  state 
tax  commission. 

Appellant  argues  that  because,  by  virtue  of  the  stat- 
ute, the  board  of  county  commissioners  has  the  care  of 
the  county  property  and  the  management  of  the  inter- 
ests of  the  county,  and  the  right  to  make  contracts  and 
do  all  other  acts  with  reference  to  its  property  and  af- 
fairs, necessary  to  the  exercise  of  corporate  or  admin- 
istrative powers  by  the  county,  it  had  the  power  to 
make  the  contract  in  question.  This  contention,  how- 
ever, is  not  tenable.  Where,  by  law,  the  duty  of  per- 
forming certain  work  is  cast  upon  a  designated  county 
official  for  which  compensation  is  provided  by  law,  it 
is  not  competent  for  the  board  of  county  commission- 
ers to  employ  other  persons  to  do  the  work  required  of 
such  county  official  and  to  pay  for  such  services.  Chase 
V.  Boulder  County,  37  Colo.  268,  86  Pac.  1011,  11  Ann. 
Cas.  483 ;  Stevens  v.  Henry,  218  111.  468,  75  N.  E.  1024, 
4  L.  R.  A.  (N.  S.)  339,  4  Ann.  Cas.  136.  A  great  many 
cases  discussing  the  proposition  and  in  accord  with  the 
views  herein  expressed  will  be  found  referred  to  in  the 
cases  cited.    See,  also.  State  ex  rel.  Coleman  v.  Board 
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of  Com'rs  of  Dickinson  Comity,  77  Kan.  540,  95  Pac. 
392,  16  L.  R.  A.  (N.  S.)  476 ;  Storey  v.  Murphy,  9  N. 
D.  115,  81  N.  W.  23  J  Platte  County  v.  Gerrard,  12 
Neb.  244.  11  N.  W.  298;  Baker  v.  Commissioners 
(Okl.)  150  Pac.  714.  In  the  case  of  State  ex  rel.  Baca 
V.  Montoya,  20  N.  M.  104,  146  Pac.  956,  this  court  held 
that  the  board  of  county  commissioners  cannot  employ 
a  deputy  assessor  and  pay  him  a  salary,  as  this  would 
be  clearly  an  increase  in  the  assessor's  compensation, 
because  the  county  would  thereby  pay  such  compensa- 
tion, which  otherwise  the  assessor  himself  would  be  re- 
quired to  pay. 

Appellant  cites  some  cases  which  seemingly  support 
his  contention;  but,  when  examined  carefully  and  read 
in  connection  with  the  statutory  provisions  of  the  dif- 
ferent states,  they  are  clearly  distinguishable  from  the 
present  case.  He  cites  many  cases  from  Indiana  which 
will  be  found  collected  in  the  case  of  Garrigus  v.  How- 
ard County,  157  Ind.  103,  60  N.  E.  948.  The  right  of 
the  board  of  county  commissioners  to  compensate  for 
searching  for  omitted  property  and  placing  the  same 
upon  the  tax  roll  in  the  cases  from  Indiana  was  sustained 
upon  the  theory  that  it  was  not  the  duty  of  any  county 
ofiScial  to  perform  this  work.  This  is  clearly  pointed  out 
in  the  cases  of  State  ex  rel.  Workman  v.  Goldthait,  172 
Ind.  210,  87  N.  E.  133,  19  Ann.  Cas.  737,  and  Board  of 
Commissioners  v.  Workman  (Ind.)  116  N.  E.  83. 

In  the  present  case  the  warrants  were  drawn  in  favor 
of  appellant  to  pay  for  services  which  the  law  required 
the  county  assessor  to  perform,  and  for  this  reason  the 
contract  between  the  board  of  county  commissioners 
and  appellant  was  ultra  vires. 

The  court  properly  sustained  the  demurrer,  and  its 
judgment  will  be  affirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.  concur. 
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[No.  2168.  June  27,  1918.]' 
STATE  V.  SIMMS. 

SYLLABUS  BY  THE  COURT. 
The  additional  6  per  centum  of  the  total  amount  due  from 
each  delinquent  taxpayer  to  be  added  by  the  clerk  in  entering 
Judgment  ia  all  delinquent  tax  cases,  provided  for  In  section 
6,  c.  80,  Laws  1917,  is  not  a  liability  or  a  charge  against  the 
taxpayer  prior  to  the  institution  of  suit. 

Appeal  from  District  Court,  Bernalillo  County;  Bay- 
nolds,  Judge. 

Suit  by  the  State  of  New  Mexico  against  John  F. 
Simms.  Judgement  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded,  with  instructions. 

STATEMENT  OF  FACTS. 

This  case  is  submitted  upon  an  agreed  statement  of 
facts  aS  follows:  John  F.  Simms  is  the  owner  of  lots 
3  and  4  in  block  8,  Perca  addition  to  Albuquerque,  N. 
M.,  and  the  taxes  for  1915  and  1916  upon  said  real  es- 
tate have  not  been  paid.  That  pursuant  to  the  provis- 
ions of  chapter  80,  laws  of  1917,  the  treasurer  and  col- 
lector of  Bernalillo  county  caused  notices  to  be  posted, 
published,  and  mailed,  in  all  respects  as  required  by 
law,  notifying  the  said  defendant  John  F.  Simms  that 
suit  would  be  instituted  and  filed  upon  the  aforesaid 
property  unless  said  taxes  thereon,  together  with  in- 
terest and  costs,  were  paid  before  September  1,  1917, 
and  that  the  vsaid  treasurer  and  collector  would  on  that 
day  apply  to  the  court  for  judgment  and  an  order  of 
sale  against  said  lands.  That  the  notices  given  by  post- 
ing, publication,  and  mailing  were  in  full  compliance 
with  the  provisions  of  the  law,  and  no  question  as  to 
their  sufficiency  or  legality  is  raised  in  this  cause.  That 
this  suit  was  filed  on  September  1,  1917,  and  on  the  same 
day  John  F.  Simms  filed  his  answer,  admitting  that  the 
taxes  on  said  premises  were  unpaid,  and  setting  up  the 
fact  that  on  the  31st  day  of  August,  1917,  and  before 
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the  complaint  in  this  cause  was  filed,  he  tendered  to  the 
collector  of  Bernalillo  county  the  sum  of  $117.46  in  full 
of  the  taxes,  interest,  costs,  and  penalties  on  said  real 
estate,  including  the  delinquent  personal  taxes  of  said 
John  P.  Simms,  but  refused  to  tender  or  pay  the  5  per 
cent,  additional  upon  the  total  amount  due  from  said 
Jdhn  F.  Simms,  to  be  covered  into  the  court  fund  as 
provided  in  section  6  of  said  chapter,  and  the  collector 
refused  the  tender  of  said  John  P.  Simms  on  that  ac- 
count; and  setting  up  defendant's  readiness  to  pay  the 
amount  of  said  proper  tender,  without  said  5  per  cent, 
and  praying  that  as  to  him  the  suit  be  dismissed.  To 
this  answer  the  plaintiff  demurred,  which  demurrer 
was  sustained  on  the  ground  that  defendant  was  liable 
for  the  said  5  per  cent  additional  at  the  time  of  his 
tender  on  August  31,  1917.  Defendant  declining  to 
amend  or  further  plead,  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  excepted,  and  in  open  court 
prayed  and  was  granted  an  appeal  to  the  Supreme 
Court. 

John  P.  Simms,  of  Albuquerque,  for  appellant. 

E.  P.  Barnes,  of  Albuquerque,  for  the  State. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
There  is  but  one  question  presented  by  the  record  in 
this  case,  viz.:  In  the  matter  of  delinquent  taxes,  does 
the  5  per  cent  additional  to  be  included  in  the  judgment 
as  provided  in  section  6  of  chapter  80  of  the  laws  of 
1917,  accrue  and  the  delinquent  taxpayer  become  liable 
therefor  upon  the  posting,  publication,  and  mailing  of 
notices  required  by  sections  1  and  2  of  said  act,  or  does 
said  5  per  cent  additional  become  chargeable  to  the  tax- 
payer after  entry  of  judgment  in  all  cases  provided  for 
by  the  act  in  question? 

It  is  conceded  that  this  question  is  tp  be  solved  solely 
by  a  consideration  of  the  act  itself,  and  that  no  authori- 


174  SUPREME  COURT  OF  NEW  MEXICO 


State  T.  SimmB,  24  N.  M.  172. 


ty  is  to  be  found  which  might  be  of  assistance  to  the 
court  in  its  consideration  of  the  questi<»i.  Section  6  of 
chapter  80,  laws  1917,  is  as  follows: 

''In  entering  Judgment  in  all  such  cases  the  clerk  shall 
add  to  the  amount  of  tax  penalties  and  costs  as  shown  by 
such  delinquent  tax  list,  five  per  centum  of  the  total 
amount  due  from  each  person,  or  upon  each  lot  or  paipel 
of  property  described*  which  five  per  centum  when  collected 
shall  be  paid  over  to  the  county  treasurer  and  covered  into 
the  court  fund  of  the  county. 

"Whenever  special  counsel'  shall  be  employed  to  conduct 
such  proceedings  such  five  per  centum  shall  be  paid  to  such 
counsel  by  order  of  the  court  upon  warrants  drawn  against 
such  court  fund  and  shall  constitute  the  compensation  of 
any  special  counsel  for  all  services  rendered  in  any  such 
proceedings.  Whenever  the  board  of  county  commissioners 
shall  deem  it  expedient  so  to  do  such  special  counsel  may 
be  employed  for  the  purpose  of  conducting  any  such  pro- 
ceedings." 


It  is  to  be  observed  by  sections  1  and  2  of  the  act  in 
question  that  it  is  made  the  duty  of  the  treasurer  and 
collector  to  prepare  and  cause  to  be  published  a  notice 
that  upon  a  date  specified  application  will  be  made  for 
judgment  against  real  estate  and  personal  property  up- 
on which  taxes  are  delinquent  and  unpaid ;  that  prior  to 
the  publication  of  said  notices  the  treasurer  and  collect- 
or shall  prepare  a  complete  list  containing  the  names 
of  all  owners  of  property  upon  which  taxes  in  excess 
of  $25  have  become  delinquent,  together  with  a  descrip- 
tion of  the  property,  and  the  amount  of  taxes,  penal- 
ties, and  costs  due,  which  shall  be  posted  at  the  front 
door  of  the  courthouse  during  the  period  of  publication 
first  provided  for,  and  that  at  the  time  of  posting  such 
tax  lists  and  notice  the  treasurer  shall  mail  to  the  last 
postoffice  address  of  each  person  or  corporation  whose 
taxes  are  delinquent  notice  to  that  effect,  setting  forth 
the  amount  of  such  taxes,  together  with  interest,  penal- 
ties, and  costs.  It  is  further  provided  by  the  act  in  ques- 
tion that  after  the  completion  of  the  publication  a  com- 
plaint shall  be  filed  praying  judgment  against  the  prop- 
erty of  persons  described  in  said  list,  and  after  pro- 
viding fully  as  to  the  judgment  the  act  continues  by 
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section  6,  quoted  supra,  in  a  direction  to  the  clerk  to 
add  to  the  amount  6f  taxes,  penalties,  and  costs  5  per 
centum  of  the  total  amount  due  from  each  person  up- 
on eacl\  lot  or  parcel  of  property  described. 

It  is  thus  evident,  we  believe,  that  the  5  per  cent  to 
be  added  by  the  clerk  is  necessarily  an  amount. in  ex- 
cess of  the  tax,  penalties,  and  costs  required  to  be  set 
out  in  the  publication  and  notice  first  referred  to  in  the 
act.  It  was  unquestionably  the  intention  of  the  legis- 
lature to  afford  delinquent  taxpayers  an  opportunity 
to  meet  such  delinquencies  before  subjecting  them  to 
costs  of  suits  and  sale  of  their  property.  In  its  desire 
to  protect  all  the  rights  of  the  taxpayer,  the  legislature 
has  attempted  to  provide  three  methods  for  bringing 
knowledge  to  the  taxpayer  of  the  proposed  or  threat- 
ened suit ;  first,  the  advertisement  in  some  newspaper  of 
general  circulation ;  second,  a  posting  at  the  door  of  the 
courthouse;  third,  by  mailing  to  the  last  known  post 
office  address  of  the  taxpayer  a  notice  setting  forth  the 
amount  of  the  taxes,  interest,  penalties,  and  costs.  The 
last  mentioned  notice  does  not  include  the  additional 
5  per  cent  to  be  added  by  the  clerk  of  the  court  **in  en- 
tering judgment.''  ^  Can  it  be  said  that  if  the  taxpayer 
in  response  to  this  last  mentioned  notice  received  by 
him  should  present  himself  to  the  county  treasurer  and 
tender  the  amount  therein  mentioned,  assuming  that 
said  amount  is  correct  as  shown  by  the  books  of  the 
treasurer,  he  should  not  be  entitled  to  demand  a  receipt 
in  full,  or  a  satisfaction  and  discharge  of  his  delinquent 
taxes  f  We  think  that  the  legislature  must  have  intend- 
ed that  he  should  be  permitted  to  do  so;  otherwise  the 
chief  purpose  and  object  of  the  notice  provided  for 
would  not  be  attained.  The  notice  is  not  merely  for  the 
purpose  of  summoning  a  taxpayer  into  court,  but  to 
enable  him,  as  we  view  the  matter,  to  pay  and  discharge 
his  taxes  if  he  should  so  elect.  A  careful  reading  of  the 
act  will  further  disclose  that  the  5  per  cent  additional 
provided  for  is  in  the  nature  of  a  penalty  to  cover  court 
costs  and  to  enable  the  county  to  employ  special  conn- 
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sel  to  assist  the  district  attorney  in  the  handling  of  de- 
linquent tax  suits  provided  for  by/th^  act.  This  being 
so  there  is  no  reason  or  occasion  for  imposing  the  pen- 
alty until  the  taxpayer  by  his  neglect  has  compelled  the 
county  to  institute  a  suit  against  him. 

In  the  case  at  bar  the  appellant  tendered  the  amount 
of  tax,  interest,  penalties,  and  costs  due  on  the  day  be- 
fore suit  was  filed.  The  treasurer  should  have  accepted 
the  amount  tendered  under  the  circumstances  of  the 
case  and  given  him  a  receipt  therefor.  The  additional 
5  per  cent  of  the  total  amount  due  from  each  delinquent 
taxpayer  to  be  added  by  the  clerk  in  entering  judg- 
ment in  all  delinquent  tax  cases,  provided  for  in  sec- 
tion 6,  c.  80,  laws  1917,  is  not  a  liability  or  a  charge 
against  the  taxpayer  prior  to  the  institution  of  suit.  It 
is  not  necessary  to  a  disposition  of  this  case  that  we  de- 
cide whether  the  taxpayer  would  become  liable  for  this 
additional  penalty  before  judgment  and  after  the  filing 
of  the  complaint.  In  the  present  case  the  amount  due 
was  tendered  before  the  complaint  was  filed. 

For  the  reasons  stated  the  judgment  is  reversed  and 
the  cause  remanded,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion ;  and  it  is*so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2255,  June  7,  1918.] 

^  STATE  ex  rel.  PARKS  et  al.  v.  RYAN.  Dist.-  Judge, 

et  al. 

SYLLABUS  BY  THE  COURT. 

1.  The  writ  of  prohibition  la  not  a  writ  of  right,  granted 
ex  debito  Justitise,  but  rather  one  of  the  sound  Judicial  dis- 
cretion, to  be  granted  or  withheld  according  to  the  circum- 
stances of  each  particular  case,  to  be  used  with  great  caution 
for  the  furtherance  of  Justice  when,  none  of  the  ordinary  reme- 
dies provided  by  law  are  applicable.  P.  VIS 

2.  An  alternative  writ  of  prohibition  against  a  district 
Judge  and  a  sheriff  requiring  them  to  refrain  from  proceeding 
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to  take  relators  from  the  county  Jail  to  the  state  penitentiary, 
pending  their  appeal  to  the  Supreme  Court,  on  the  ground  that 
the  county  Jail  was  not  a  safe  place  of  detention,  would  not 
lie;  the  relators  having  an  adequate  remedy  by  application 
for  habeas  corpus.  P.  179 

3.  Prohibition  is  a  preventive  rather  than  a  curative 
remedy,  land  issues  only  to  prevent  a  commission  of  a  future 
act,  and  not  to  undo  an  act  already  performed.  P.  179 

4.  Prohibition  will  not  lie  unless  the  exercise  of  the  power 
sought  to  be  restrained  will  result  In  Injury  for  which  no  other 
adequate  remedy  exists.  P.  179 

Application  by  the  State  of  New  Mexico  on  relation 
of  Charlie  Parks  and  John  Parks,  for  an  alternative 
writ  of  prohibition  against  Raymond  R.  Ryan,  District 
Judge,  and  W.  F.  Shriver,  Sheriff  of  Grant  County. 
Application  denied. 

H.  D.  Terrell  and  K.  K.  Scott,  both  of  Silver  City, 
for  petitioners. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  re- 
spondents. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  This  is  an  application  for  an  alter- 
native writ  of  prohibition  against  the  district  court  of 
the  Sixth  judicial  district  and  the  sheriff  of  Grant 
county,  N.  M.,  commanding  each  of  them  to  desist  and 
refrain  from  any  further  proceeding  in  the  matter  of  the 
taking,  transferring,  and  transporting  Charlie  Parks 
and  John  Parks  from  the  jail  of  the  county  of  Grant 
to  the  state  penitentiary  at  Santa  Fe,  N.  M.,  pending  the 
appeal  of  the  said  parties  to  the  Supreme  Court  from 
the  juderment  of  the  district  court  of  Grant  county  in 
cause  No.  7017  of  the  district  court  of  said  county, 
wherein  the  said  Charlie  Parks  and  John  Parks  were 
found  guilty  of  murder  in  the  second  degree  and  sen- 
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tenced  to  terms  of  not  less  than  90  nor  more  than  99 
years  in  the  state  penitentiary,        , 

It  appears  from  the  affidavit  in  support  of  the  appli- 
cation for  the  alternative  writ  of  prohibition  that  the 
district  judge  of  the  Sixth  judicial  district  has'  made 
an  order,  on  the  29th  day  of  May,  1918,  reciting  that 
the  county  jail  of  Qrant  county  is  not  a  safe  place  in 
which  to  detain  said  defendants  during  the  pendency  of 
their  appeal  to  the  Supreme  Court,  and  that  they  are 
therefore  committed  to  the  state  penitentiary  at  Santa 
Fe  for  sa,fe  keeping. 

The  only  ground  alleged  in  the  application  for  the 
writ  is  that  the  respondents  have  no  jurisdiction  to  pro- 
ceed in  the  matter  of  transfer  of  the  said  defendants 
from  the  county  jail  to  the  state  penitentiary,  and  that 
they  are  attempting  to  exercise  an  authority  which  they 
do  not  possess. 

[1]  This  court  held  in  the  case  of  State  ex  rel,  Har- 
vey V.  Medler,  District  Judge,  19  N.  M.  252,  142  Pac. 
376,  that: 


ttt 


'The  writ  of  prohibition  is  not  a  writ  of  right  granted 
ex  debito  Justitiae,  but  rather  one  of  the  sound  Judicial  dis- 
cretion, to  be  granted  or  withheld  according  to  the  circum- 
stances of  each  particular  case,  to  be  used  with  great  cau- 
tion for  the  furtherance  of  justice  when  none  of  the  ordi- 
nary remedies  provided  by  law  are  applicable." 

As  pointed  out  by  Mr.  High  in  his  work  on  Extra- 
ordinary Legal  Remedies  (3d  Ed.)  §  764A: 

"Three  conditions  are  necessary  to  warrant  the  granting 
of  the  relief:  First,  that  the  court,  officer  or  person  against 
whom  it  is  sought  is  about  to  exercise  judicial  or  quasi 
Judicial  power;  second,  that  the  exercise  of  such  power  is 
unauthorized  by  law;  third,  that  it  will  result  in  injury  for 
which  no  other  adequate  remedy  exists.' 


»» 


The  author  further  states  in  the  following  section 
(section  765) : 


If 


'And    to    warrant    the    relief    the    petition    must    clearly 
show  that  an  inferior  court  Is  about  to  proceed  in  a  matter 
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over  which  it  has  no  Jurisdiction,  and  unless  this  is  dis- 
tinctly and  a£Blmiatiyely  shown  the  relief  will  not  be 
granted." 

With  these  principles  in  mind,  it  seems  clear  to  us 
that  the  petition  does  not  disclose  any  grounds  for  mov-. 
ing  our  discretion  in  the  premises.  The  action  of  the 
district  court  in  the  Sixth  judicial  district  is  in  con- 
formity with  ftie  practice  of  the  district  judges  of  this 
jurisdiction  for  many  years  and  the  right  of  the  dis- 
trict judge  to  commit  convicted  persons  to  the  state 
penitentiary  for  safekeeping,  so  far  as  we  are  aware, 
has  never  been  questioned  until  this  application  was 
filed  in  this  court. 

[2-4]  The  order  of  the  district  court  recites  that 
the  county  jail  is  not  a  safe  place  in  which  to  detain 
the  said  defendants  during  the  pendency  of  their  ap- 
peal, and  in  our  opinion  it  is  not  a  question  of  the  ap- 
peal superseding  the  judgment  of  the  district  court,  but 
solely  a  question  of  providing  for  the  safe^  custody  of 
the  defendants.  This  clearly  appears  to  be  what  the 
district  court  attempted  to  do.  Furthermore,  so  far 
as  the  order  of  the  trial  court  is  concerned,  it  is  appar- 
ent that  this  order  has  already  been  made,  and  the  jur- 
isdiction of  the  district  court  has  therefore  been  exer- 
cised. As  Mr.  High,  in  his  work  on  Extraordinary  Le- 
gal Remedies,  at  section  766,  points  out : 

^  "Another  distinguishing  feature  of  the  writ  is  that  it  is  a 
preventive  rather  than  a  corrective  remedy,  and  it  issues 
only  to  prevent  the  commission  of  a  future  act,  and  not  to 
undo  an  act  already  performed." 

The  third  condition  necessary  to  warranting  the 
granting  of  a  relief,  as  set  out  by  Mr.  High  in  section 
764A,  is  that  the  exercise  of  the  power  will  result  in 
injury  for  which  no  other  adequate  remedy  exists. 

In  this  connection  it  is  our  opinion  that  there  is  an- 
other adequate  remedy,  by  an  application  for  the  writ 
of  habeaas  corpus,  available  to  the  defendants.  The  ex- 
istence of  this  remedy  we  believe,  in  itself,  would  be 
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suflScient  to  justify  our  holding  that  an  insufficient  show- 
ing has  been  made  to  move  our  discretion  in  the  matter. 
For  the  reasons  stated,  the  application  for  the  alter- 
native writ  is  denied. 

Pabkeb  and  Boberts,  J.J.,  concur. 


[No.  2004,  December  31,  1917.] 
STATE  V.  STARR  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  It  Is  a  general  rule  of  criminal  evidence  that  on  the 
trial  of  a  person  accused  of  crime  proof  of  a  distinct,  indepen- 
dent offense  is  inadmissible.  P.  185 

2.  Generally  speaking,  evidence  of  other  crimes  is  com- 
petent to  prove  the  specific  crime  charged  when  it  tends  to 
establish:  (1)  Motive;  (2)  intent;  (3)  the  absence  of  mistake 
or  accident;  (4)  a  common  scheme  or  plan  embracing  the  com- 
mission of  two  or  more  crimes  so  related  to  each  other  that 
proof  of  one  tends  to  establish  the  other;  (5)  the  identity  of 
the  person  charged  with  the  commission  of  the  crime  on  trial. 

P.  185 

3.  All  objections  to  the  admission  or  exclusion  of  evidence, 
Its  competency,  relevancy  or  sufficiency,  and  as  to  the  com* 
petency  of  witnesses  and  their  examination,  must  be  made  in 
the  trial  court.  They  cannot  be  raised  for  the  first  time  un 
appeal.  P.  188 

4.  Whether  a  sheriff  is  justified  in  pursuing  and  arresting, 
without  warant,  on^  who  has  been  confined  in  jail  and  has 
broken  therefrom,  does  not  depend  upon  whether  the  imprison- 
ment was  legal,  but  on  whether  the  officer  has  reasonable 
cause  to  suspect  the  commission  of  a  felony.  P.  191 

5.  Where  several  persons  are  jointly  indicted,  they  cannot 
claim  separate  trial  as  a  matter  of  right;  this  is  a  matter  of 
sound  discretion,  to  be  exercised  by  the  court  with  all  due 
regard  and  tenderness  to  prisoners,  according  to  the  known 
humanity  of  our  criminal  jurisprudence;  and  an  order  refus- 
ing such  trial  will  not  be  reviewed.  P.  191 
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6.  The  granting  or  denying  of  a  motion  for  continuance  if 
within  the  discretion  of  the  trial  court,  and  unless  such  dis- 
cretion has  been  abused  to  the  Injury  of  the  defendant,  the 
denial  of  such  motion  will  not  constitute  error.  P.  191 

7.  There  was  no  error  in  the  court  haying  allowed  the  jury 
to  separate,  before  the  case  was  submitted  to  them,  In  the  ab- 
sence of  a  showing  that  accused  was  prejudiced  thereby. 

P.  192 

8.  The  limitation  of  cross-examination  is  a  matter  which 
rests  in  the  sound  discretion  of  the  court,  and  unless  there  is 
manifest  abuse  of  such  discretion,  an  appellate  court  will  not 
reyerse  the  ruling  of  the  trial  court!  P.  193 

9.  No  error  can  be  predicated  upon  the  refusal  of  the  trial 
court  to  glye  an  instruction  when  the  Instructions  giyen  by  the 
court  on  its  own  motion  fully  and  completely  coyered  eyery- 
thing  contained  in  the  refused  instruction.  P.  193 

10.  Where  upon  trial  of  murder  the  court  in  an  instruction 
used  the  word  "may,"  there  was  no  reyersible  error,  as  the 
same  may  be  interchangeably  used  with  "shall"  or  "will." 

P.  194 


11.  Heldj  that  a  fugltlye  from  justice  is  not  a  "person 
trayeling"  within  section  1708,  Code  1915,  permitting  trayel- 
ers  to  carry  arms.  P.  195 

12.  In  a  prosecution  for  the  murder  of  a  sheriff,  eyidence 
that  the  defendants  had  escaped  from  jail  and  had  taken  from 
the  jailers  a  pistol,  watch,  and  certain  money,  and  had  held 
up  the  driyer  of  the  automobile  which  they  had  procurred, 
was  admissible  as  showing  a  mot  lye  and  defendants'  intent  to 
take  life  if  necessary  to  preyent  recapture.  P.  187 

13.  Such  transactions,  comprising  a  common  scheme  or 
plan  and  embracing  the  commission  of  two  or  more  offenses, 
were  so  related  to  each  other  that  proof  of  one  tended  to  esta- 
blish the  other,  and  eyidence  thereof  was  admissible  in  excep- 
tion to  the  general  rule.  P.  187 

On  Rehearing. 

14.  In  a  trial  for  murder,  the  denial  of  a  continuance  on 
the  ground  of  the  physldal  condition  of  a  defendant  supported 
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by  a  physician's  certificate  that  it  would  be. detrimental  to  de- 
fendant's health  to  go  through  a  trial  in  view  of  his  tempera- 
ture, etCp  was  not  an  abuse  of  the  trial  court's  discretion, 
where  such  defendant  testified  as  a  witness  seemingly  in  full 
possession  of  all  his  fticaltiefl»  and  there  waa  nothing  to  show 
that  his  attorneys  were  prejudiced  ia  conducting  his  defense 
by  reason  of  his  physical  condition.  P.  196 

15.  To  preserve  for  review  error  on  instructions  given  or 
requested  instructions  refused,  the  complaining  party  must 
have  tendered  proper  instructions  and  have  excepted  to  the 
refusal  to  give  them,  or,  by  excepting  to  instructions*  have 
called  the  court's  attention  specifically  to  the  alleged  error. 

P.  199 

16.  A  question  not  presented  to  the  court  in  the  original 
hearing  on  appeal  will  not  be  considered  on.  rehearing. 

P.  200 

17.  In  a  trial  for  the  killing  of  a  deputy  sheriff,  a  request- 
ed instruction  substantially  given  by  the  court  was  erroneous 
in  that  it  made  the  fact  that  it  was  unknown  to  any  one  of  the 
defendants  that  the  deceased  was  an  ofiicer,  and  that  the  con- 
duct of  deceased  toward  either  of  the  defendants  was  threaten- 
ing, a  material  element  to  be  considered  on  the  law  of  self- 
defense  giving  to  one  of  the  defendants  who  might  have  known 
that  deceased  was  an  officer  and  was  attempting  to  arrest 
them  as  fugitives  the  right  to  invoke  the  law  of  self-defense  by 
reason  of  the  fact  that  some  of  the  defendants  did  not  know 
that  he  was  an  officer  and  was  attempting  to  arrest  them. 

P.  200 

18.  A  defendant  cannot  complain  on  appeal  of  the  refusal 
to  give  an  improper  instruction.  P.  201 

19.  An  appellant  cannot  complain  of  an  instruction  which, 
although  erroneous,  is  favorable  to  him.  P.  201 

Parker,  J.,  dissenting. 

Appeal  from  District  Court,  Dona  Ana  County ;  Med- 
ler,  Judge. 

Jesse  0.  Starr  and  Charles  Schmidt  were  convicted 
of  murder  in  the  second  degree,  and  from  the  judgment 
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sentencing  them  in  accordance  with  the  verdict,  ihey  ap^ 
peal.     Affirmed. 

STATEMENT  OF  PACTS. 

The  appellants,  Jesse  0.  Starr  and  Charles  Schmidt, 
together  with  one  Francisco  Acosta,  Cranston,  and  one 
Smith,  or  Dashley,  were  confined  in  the  Luna  county 
jail  at  Deming,  and  while  so  confined,  on  the  morning 
of  February  20,  1916,  after  overpowering  the  jailer  and 
locking  him  up  in  a  cell,  they  made  their  escape,  taking 
with  them  certain  firearms  and  ammunition  which  they 
found  in  the  possession  of  the  jailer  or  within  the  jail. 
They  procured  an  automobile,  in  which  they  drove  from 
Deming  to  a  point  within  a  mile  and  a  half  of  Bincon, 
where  they  left  the  main  road  and  proceeded  up  an  or- 
royo  about  three-quarters  of  a  mile,  where  they  stopped 
to  eat  a  lunch  which  they  had  secured  on  the  road. 
Shortly  after  stopping  at  this  point  they  were  overtaken 
by  Sheriff  Stevens  of  Luna  county,  who  was  accompa- 
nied by  a  posse,  who  upon  reaching  the  vicinity  divid- 
ed into  two  parties,  one  Kelly,  a  member  of  the  posse, 
with  others,  going  up  the  side  of  a  little  hill,  while 
Sheriff  Stevens,  Sevier,  and  one  Tabor  followed  the 
tracks  of  the  automobile  in  which  the  prisoners  had  fled 
around  a  short  turn  in  the  arroyo.  Kelly,  on  arriving 
at  the  top  of  the  hill,  discovered  the  fleeing  prisoners 
and  called  back  to  the  rest  of  the  posse,  "Here  they  are,'* 
Kelly  testified  that  when  he  discovered  the  prisoners 
they  were  armed  and  apparently  ready  to  fight.  He  did 
not  remember  whether  he  called  upon  them  to  surren- 
der before  firing  the  first  shot  in  the  encounter.  Very 
shortly  after  this  shot  was  fired  Stevens  and  the  persons 
accompanying  him  came  in  view  of  the  defendants  and 
Sevier  demanded  that  they  throw  up  their  hands.  Num- 
erous shots  were  almost  immediately  exchanged  between 
the  several  parties  to  the  encounter,  as  a  result  of  which 
Sheriff  Stevens  was  killed,  one  Cranston,  a  member  of 
the  fieeing  party  was  also  killed,  and  Sevier  was  serious- 
ly wounded,  as  was  also  the  appellant  Starr,  who  was 
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shot  through  the  knee.  All  of  the  escaped  prisoners 
with  the  exception  of  Dashley  were  shortly  apprehend- 
ed, and  the  appellants,  with  Acosta,  were  indicted  at  the 
March  term,  1916,  of  the  district  court  of  Dona  Ana 
county,  in  which  county  the  homicide  occurred. 

The  first  count  of  the  indictment  charged  the  defend- 
ants jointly  with  the  murder  of  Sheriif  Dwight  B.  Stev- 
ens. The  second  count  charged  that  the  killing  of  Sheriff 
Stevens  was  by  defendant  Starr,  and  that  the  other  de- 
fendants were  aiding  and  abetting  in  the  commission 
of  the  said  crime.  The  third  count  charged  that  the 
defendants  while  confined  in  the  county  jail  of  Luna 
county,  conspired  together  to  escape  from  said  jail  and 
did  escape  therefrom,  which  escape  is  a  felony  under 
the  laws  of  New  Mexico,  that  while  being  pursued  by 
the  said  Stevens,  sheriff  of  Luna  county,  and  his  posse, 
the  defendant  Starr  deliberately  and  premeditatedly 
killed  the  said  Stevens  with  a  rifle,  and  that  the  other 
defendants  were  aiding  and  abetting  in  the  said  mur- 
der of  Stevens.  The  defendants  were  tried  at  the  March 
term,  1916,  of  the  said  district  court,  and  the  said  Jesse 
O.  Starr  was  found  guilty  of  murder  in  the  first  degree, 
and  the  said  Charles  Schmidt  guilty  of  murder  in  the 
second  degree,  and  Francisco  Acosta  not  guilty.  From 
the  judgment  of  the  district  court  sentencing  the  first 
two  named  defendants  in  accordance  with  the  verdict 
of  the  jury,  this  appeal  was  taken. 

Prosper  Sherry*  and  Frank  Herron,  both  of  Las 
Cruces,  for  appellants. 

H.  L.  Patton,  Attorney  General,  for  the  State. 

OPINION  OF  THE  COURT.    . 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
The  first  point  urged  by  counsel  for  appellants  in  their 
brieS  is  that  the  court  should  not  have  admitted  evi- 
dence concerning  the  transactions  in  and  around  the 
Deming  jail  pertaining  to  the  escape  of  the  prisoners 
therefrom.     It  is  urged  that  the  transactions  referred 
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to  were  too  remote;  that  the  escape  from  the  jail  was 
completed  the  moment  the  prisoners  were  beyond  the 
jail  confines  and  out  of  the  custody  of  the  officers.  This 
point  is  argued  in  connection  with  eight  exceptions  to 
the  admission  of  evidence  during  the  progress  of  the 
trial.  It  appears  from  the  record  that  one  of  the  pris- 
oners took  from  the  jailers  his  pistol,  watch  and  $5.00 
in  money.  The  admission  of  the  watch  and  a  portion 
of  the  money  is  complained  of  in  this  connection.  One 
Snodgrass  was  called  on  the  telephone  immediately  af- 
ter the  escape  and  induced  to  bring  an  automobile  to 
the  jail,  and  was  directed  to  bring  a  certain  sum  of 
money  for  change.  Upon  arrival  at  the  jail  he  was  held 
up,  and  the  money  was  taken  from  him,  and  the  pistol 
which  he  left  in  the  car  was  subsequently  found  in  the 
possession  of  the  prisoners.  The  admission  in  evidence 
of  testimony  pertaining  to  the  larceny  of  this  gun  and 
the  money  is  complained  of.  Evidence  of  the  facts  and 
circumstances  pertaining  to  the  escape  is  likewise  com- 
plained of,  and  is  presented  for  consideration  under  this 
point  in  appellant's  brief. 

[1,  2]  Counsel  for  appellants,  while  not  specifical- 
ly stating  their  position  further  than  we  have  indicat- 
ed, are  evidently  standing  upon  the  well-known  rule 
that  evidence  of  collateral  offenses,  when  such  evidence 
is  offered  simply  for  the  purpose  of  proving  the  commis- 
sion of  the  offenses  charged,  cannot  be  received.  Whar- 
ton's Criminal  Evidence  (10th  Ed.)  §  30;  Underbill 
on  Criminal  Evidence,  §  87;  1  Bishop's  New  Criminal 
Procedure,  §  1120.  This  rule  is  not  without  exceptions. 
A  leading  case  in  which  a  number  of  the  exceptions  are 
treated  is  People  v.  Mollineux,  168  N.  Y.  264,  61  N.  E. 
286,  62  L.  R.  A.  193,  to  which  is  appended  a  case  note  in 
which  numerous  cases  are  collected.  The  rule  upon  the 
subject  is  set  out  in  the  case  note  in  the  following  lan- 
guage: 

"It  Is  a  general  rule  of  criminal  evidence  that,  on  the 
trial  of  a  person  accused  of  crime,  proof  of  a  distinct.  In- 
dependent offense  is  inadmissible." 
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As  pointed  out  in  the  Molineiix  case,  exceptions  to 
the  general  rule  referred  to  cannot  be  stated  with  cate- 
gorical precision.  Qenerally  speaking,  evidence  of  oth- 
er crimes  is  competent  to  prove  the  specific  crime  charg- 
ed when  it  tends  to  establish:  (1)  Motive;  (2)  intent; 
(3)  the  absence  of  mistake  or  accident;  (4)  a  common 
scheme  or  plan  embracing  the  commission  of  two  or 
more  crimes  so  related  to  each  other  that  proof  of  one 
tends  to  establish  the  other;  (5)  the  identity  of  the  per- 
son charged  with  the  commission  of  the  crime  on  trial. 
In  the  instant  case  it  is  contended  by  the  state  that  the 
trial  court  permitted  the  introduction  of  testimony  rela- 
tive to  the  transactions  in  and  around  the  jail  pertain- 
ing to  the  escape  upon  the  theory  that  this  evidence 
tended  to  show  a  motive  for  the  homicide.  It  is  argued 
that  the  appellants  conspired  together  to  make  their 
escape,  and  secured  arms  and  amjnunition  to  prevent 
their  recapture,  and,  if  necessary,  to  take  life  in  order 
to  prevent  being  brought  back  to  the  jail.  In  the  case 
of  Territory  vs.  McGinnis,  10  N.  M.  269,  61  Pac.  208, 
objection  was  made  to  the  introduction  of  evidence  tend- 
ing to  prove  that  the  defendant  had  participated  in  an 
assault  upon  a  railway  train.  The  territorial  Supreme 
Court  pointed  out  that  the  theory  upon  which  the  court 
permitted  this  evidence  to  be  given  was  that  it  tended 
to  show  motive  for  the  subsequent  homicide.  In  the 
McGinnis  case  the  United  States  marshal,  accompanied 
by  a  posse,  was  in  pursuit  of  persons  who  were  charged 
with  having  held  up  and  robbed  a  passenger  train 
carrying  United  States  mail,  and  while  so  in  pur- 
suit of  such  persons  came  upon  the  defendant  and  oth- 
ers; shots  being  exchanged  simultaneously  between  the 
members  of  the  posse  and  the  defendant  and  those  with 
him.  As  a  result  of  the  altercation  one  Edward  Farr 
was  killed  and  two  other  members  of  the  posse  wounded. 
The  territorial  Supreme  Court,  in  ruling  upon  the  ob- 
jection to  the  introduction  of  evidence  to  prove  that 
the  defendant  had  participated  in  the  assault  upon  the 
railway  train,  said: 
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"Where  there  is  a  question  whether  an  act  was  done  by 
any  person,  any  fact  which  supplies  a  motive  for  such  an 
act  is  deemed  to  be  relevant,  and  thia  is  true  although  it 
may  tend  to  show  the  accused  guilty  of  another  offense 
than  the  one  charged." 

In  a  recent  case,  that  of  State  v.  Graves,  21  N.  M. 
556,  157  Pac.  160,  this  court  held  that : 

"On  a  prosecution  for  a  particular  crime,  evidence  which 
shows  or  tends  to  show  that  accused  has  committed  another 
crime  wholly  independent  of  that  for  which  he  is  on  trial 
is  irrelevant  and  inadmissible.  But,  where  other  criminal 
acts  of  accused  form  an  inseparable  part  of  th«  whole  deed 
or  transaction,  or  where  such  acts  are  concomitant  parts 
of  the  criminal  act,  evidence  thereof  is  admissible,  notwith- 
standing that  it  proves  or  tends  to  prove  the  commission 
of  a  crime  not  charged  in  the  indictment." 

Another  recent  case  to  the  same  effect  is  State  v. 
Pino,  21  N.  M.  660,  158  Pac.  131.  In  this  latter  case 
this  court  recognized  the  general  rule  which  we  have 
set  out  supra,  and  one  of  the  exceptions  to  which  we 
have  referred. 

[12,  13]  Applying  the  principles  herein  announc- 
ed to  the  facts  of  the  case,  it  is  clear  that  the  admission 
of  the  evidence  complained  of  tended  not  only  to  prove 
a  motive  in  line  with  the  reasoning  of  the  McGinnis 
case,  but  the  evidence  also  tended  to  prove  an  intent  on 
the  part  of  the  appellants  to  take  life  if  necessary  in  or- 
der to  retain  their  regained  freedom,  because  the  evi- 
dence discloses  that  they  armed  themselves  with  weap- 
ons taken  from  the  jail,  which  would  show  a  purpose 
to  resist  recapture  by  the  use  of  the  weapons  in  ques- 
tion, all  of  which  would  go  to  explain  their  entent  in  the 
matter  of  the  subsequent  homicide,  which,  in  our  opin- 
ion, makes  the  admission  of  that  evidence  relevant  to  the 
issue  in  the  homicide  case.  We  also  believe  that  the  trans- 
actions pertaining  to  the  escape  from  the  jail  and  sub- 
sequent flight,  with  the  incidental  facts  pertaining  there- 
to, comprise  a  common  scheme  or  plan,  and,  while  neces- 
sarily embracing  the  commission  of  two  or  more  crimes, 
nevertheless  they  are  so  related  to  each  other  that  proof 
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of  the  one  tends  to  establish  the  other,  and  that  therefore 
the  admission  of  such  evidence  would  be  relevant  as  an 
exception  to  the  general  rule  in  this  respect.  For  the 
reasons  assigned,  we  therefore  conclude  that  there  was  no 
error  committed  by  the  district  court  in  admitting  the 
evidence  as  to  the  transactions  in  or  around  the  jail, 
which  is  the  basis  of  the  first  point  urged  by  appellants. 
[3]  The  next  point  urged  by  the  appellants  is  that 
the  witness  Swope,  for  the  state,  was  not  qualified  as  an 
expert,  and  that  his  testimony  that  the  deceased  was 
killed  with  a  leaden  bullet  was  not  admissible.  The  rec- 
ord does  not  disclose  that  any  objection  was  made  to  the 
testimony  of  this  witness  in  this  connection,  and  the  mat- 
ter was  first  called  to  the  attention  qt  the  trial  court  in 
the  motion  for  a  new  trial.  In  the  case  of  State  v.  Gar- 
cia, 19  N.  M.  414,  143  Pac.  1012,  this  court  said : 

"No  question  is  here  for  decision;  the  court  below  never 
having  decided  the  point.  The  proposition,  as  presented, 
amounts  to  an  appeal  to  this  court  for  the  lirst  time  to 
award  a  new  trial  to  a  defendant  on  the  ground  of  the  ab- 
sence of  evidence  to  convict  him,  when  the  lower  court  has 
never  been  asked  to  so  decide.     This  is  not  available." 

"In  some  of  the  cases  cited  the  refusal  of  the  court  to 
review  the  question  is  based  upon  the  fact  that  the  question 
was  neither  presented  at  the  trial  nor  presented  in  the 
motion  for  a  new  trial,  while  in  others  it  Is  held  that  the 
question  must  be  presented  at  the  trial,  and  if  presented 
for  the  first  time  in  a  motion  for  a  new  trial,  it  is  not  avail- 
able. Evidently  the  latter  position  is  logically  correct. 
The  object  of  a  motion  for  a  new  trial,  except  as  to  matters 
addressed  to  the  discretion  of  the  court,  such  as  newiy 
discovered'  evidence,  misconduct  of  the  jury,  and  the  like, 
is  to  call  to  the  attention  of  the  court  errors  which,  in  the 
hurry  of  the  trial,  he  has  committed,  so  that  before  the 
case  goes  to  judgment  these  errors,  upon  more  mature  con- 
sideration and  argument,  may  be  corrected,  and  a  new  trial 
l^ranted.  It  is  not  the  object  of  a  motion  for  a  new  trial  to 
call  the  court's  attention  for  the  first  time  to  some  error 
which  counsel  for  the  defendant  all  the  time  knew,  but 
which  he  failed  to  present  to  the  court  in  proper  form  at 
the  time  the  error  was  committed." 

Section  4506,  Code  1915,  provides: 

"Exceptions  td  the  decisions  of  the  court  upon  any  mat- 
ter of  law  arising  during  the  progress  of  a  cause  must  be 
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taken  at  the  time  of  such  decision  and  no  ezeceptions  shall 
be  taken  in  any  appeal  to  any  proceeding  in  a  district  court 
except  such  as  shall  have  been  expressly  decided  in  that 
court:  Provided,  that  no  exception  will  be  required  to  be 
reserved  in  the  trial  of  equity  cases  or  cases  before  the 
court  in  which  a  Jury  has  been  waived." 

The  fact  that  this  statute  is  a  re-enactment  of  sections 
3139  and  3145  of  the  Compiled  Laws  of  New  Mexico  of 
1897  is  pointed  out  in  State  v.  Padilla,  18  N.  M.  573,  139 
Pac.  143,  and  in  the  case  of  Territory  v.  Watson,  12  N. 
M.  419,  78  Pac.  504,  it  was  held  that  the  earlier  sections 
referred  to  were  applicable  in  criminal  cases  as  well  as 
in  civil  cases.  See,  also.  State  v.  McKnight,  21  N.  M.  14, 
153  Pac.  76.  In  the  case  of  James  v.  Hood,  19  N.  M. 
234,  142  Pac.  162,  it  was  held : 

"A  ruling  on  the  admissibility  of  evidence,  to  which *no 
exception  has  been  taken  will  not  be  considered  on  appeal." 

See,  also,  A.  T.  &  S.  Fe  Ry.  Co.  v.  Rodgers,  16  N.  M. 
120,  113  Pac.  805. 

The  general  rule  upon  this  subject  is  thus  laid  down 
in  2  Cyc.  at  page  693 : 


ti 


'AH  objections  to  the  admission  or  exclusion  of  evidence, 
its  competency,  relevancy,  or  sufficiency,  and  as  to  the  com- 
petency of  witnesses  and  their  examination,  must  be  made 
in  the  trial'  court.  They  cannot  be  raised  for  the  first  time 
on  appeal.' 


tt 


Numerous  authorities  are  collected  in  the  note  to  the 
text  in  Cyc.  and  examination  of  these  will  disclose  that 
the  general  rule  announced  is  practically  universal.  That 
this  rule  has  Application  in  capital  cases  and  in  criminal 
eases,  as  well  as  in  civil,  is  pointed  out  in  l2  Cyc.  at  812. 
We  therefore  find  that  the  trial  court  did  not  err  in  this 
respect. 

It  is  next  contended  that  the  commitments  and  jail  rec- 
ords were  improperly  admitted  in  evidence  on  the  ground 
that  they  related  to  transactions  occurring  at  a  time  and 
place  other  than  that  of  the  alleged  homicide,  and  were 
too  remote  to  be  material  in  this  case,  and  for  the  further 
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reason  that  the  commitments  were  not  properly  identified 
and  did  not  show  upon  their  face  to  whom  or  what  of- 
ficer they  were  addressed,  and  there  was  no  proof  to 
show  that  such  commitments  were  received  by  or  issued 
t(x  any  qualified  officer  or  his  deputies ;  that  they  are  not 
shown  to  be  genuine  or  to  have  been  issued  by  any  per- 
son in  authority;  also  that  they  tended  to  show  that 
the  defendants  and  other  persons  were  guilty  of  alleged 
crimes  and  offenses,  which,  if  they  were  committed,  were 
committed  at  a  time  and  place  other  than  the  alleged 
homicide  and  too  remote  from  the  same  to  be  material. 
Other  objections  are  urged  of  a  similar  character  not 
necessary  to  be  referred  to  here. 

This  point  is  not  briefed  by  the  state,  and  the  record 
does  not  disclose  the  purpose  sought  to  be  served  in  the 
introduction  of  either  the  commitments  or  the  jail  rec- 
ords. We  would  naturally  presume  that  they  were 
offered  upon  the  theory  that  they  either  served  to  iden- 
tify the  defendants  and  their  associates  ^s  the  persons 
charged  under  the  third  count  of  the  indictment  with 
a  conspiracy  to  escape  from  the  jail,  and  while  in  the 
execution  thereof  the  defendant  Starr  deliberately  and 
premedi^tedly  killed  the  sheriff,  the  other  defendants 
aiding  and  abetting  him  therein,  or  that  they  were  of- 
fered upon  the  theory  that  it  was  incumbent  upon  the 
state  to  show  that  the  prisoners  had  been  lawfully  com- 
mitted to  the  county  jail,  in  anticipation  of  the  defense 
which  might  be  interposed  concerning  the  alleged  un- 
lawful arrest  of  the  prisoners  by  the  sheriff  and  his 
posse.  The  only  argument  offered  by  counsel  for  appel- 
lants in  their  brief  is  that  the  commitments  and  jail 
records  were  irregular  and  their  genuineness  not  prov- 
en. A  contention  of  this  kind  might  be  germane  where 
the  question  of  the  right  of  the  state  to  retain  the  pris- 
oners in  custody  might  be  at  issue,  as  in  habeas  corpus 
proceedings,  but  the  regularity  or  genuineness  of  the 
commitments  and  proceedings  cannot  be  material  and  rel- 
evant to  the  issues  in  this  case.  No  attack  is  made  upon 
the  authority  of  the  sheriff  to  pursue  and  arrest  the 
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escaping  prisoners,  and  no  such  attack  could  be  enter* 
tained. 

[4]  It  was  held  in  a  Vermont  case.  State  y.  ShaWy 
73  Vt.  149,  50  Atl.  863,  that  whether  a  sheriff  is  justi- 
fied in  pursuing  and  arresting,  without  warrant,  one 
who  has  been  confined  in  jail  and  has  broken  therefrom, 
does  not  depend  upon  whether  the  imprisonment  was 
legal,  but  on  whether  the  ofScer  has  a  reasonable  cause 
to  suspect  the  commission  of  a  felony. 

The  objection,  therefore,  as  argued,  going  to  the  reg- 
ularity or  genuineness  of  the  commitments  and  records 
is  not  well  taken,  and  this  is  the  only  attack  made  upon 
the  evidence  in  question.  Even  if  it  should  be  assumed 
that  these  commitments  were  irregular  or  not  genuine, 
it  would  not  furnish  a  ground  of  attack  in  this  proceed- 
ing as  we  view  the  matter. 

[5]  It  is  urged  that  the  court  should  have  allowed 
a  separate  trial  as  to  the  defendant  Starr,  and  should 
have  granted  a  continuance  on  his  application.  The 
ground  upon  which  the  application  for  a  separate  trial 
was  based  was  that  the  defense  might  be  inconsistent. 
An  examination  of  the  record  as  a  whole  does  not  show 
any  prejudice  arising  by  reason  of  the  denial  of  the  re- 
quest of  the  defendant,  and  the  rule  upon  the  subject 
in  question  is  well  established  and  is  thus  stated  in  8  .' 
B.  C.  L.  161 : 

"Where  several  persons  are  Jointly  indicted,  they  cannot 
claim'  separate  trials  as  a  matter  of  right;  thia  is  a  matter 
of  sound  discretion,  to  be  exercised  by  the  court  with  all 
due  regard  and  tenderness  to  prisoners,  according  to  the 
known  humanity  of  our  criminal  jurisprudence;  and  an 
order  refusing  such  trial  will  not  be  reviewed." 

[6]  There  clearly  was  no  abuse  of  discretion  by  the 
trial  court  under  the  circumstances  of  this  case.  As  to 
the  continuance,  the  question  is  likewise  one  of  discre- 
tion residing  in  the  trial  court.  This  court  held  in  the 
case  of  Territory  v.  Lobato.  17  N.  M.  666,  134  Pac.  222, 
L.  R.  A.  1917 A,  1226,  that  the  granting  or  denying  of 
a  motion  for  continuance  is  within  the  discretion  of  the 
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trial  court,  and  unless  such  discretion  has  been  abused 
to  the  injury  of  the  defendant,  the  denial  of  such  mo- 
tion will  not  constitute  error.  It  is  sufficient  in  this 
connection  to  say  upon  the  subject  of  discretion  that 
at  the  time  the  question  of  continuance  was  under  con- 
sideration the  defendant  Starr  announced  in  open  court 
that  he  was  ready  for  trial,  thereby  waiving  the  appli- 
cation so  far  as  he  was  concerned.  An  examination  of 
this  defendant,  however,  was  made,  by  direction  of  the 
court,  and  the  physician  made  a  number  of  reports 
at  different  times,  which,  however,  diBclosed  that  the 
defendant  Starr  was  physically  able  to  undergo  trial. 
We  therefore  conclude  that  the  defendant  Starr  was 
not  prejudiced  by  the  action  of  the  trial  court  in  this 
respect.  ^ 

[7]  It  is  next  contended  that  the  jurors  were  allow- 
ed to  separate,  and  that  in  capital  cases  prejudice  is 
presumed  under  such  circumstances.  The  only  light 
the  record  throws  upon  this  question  is  an  affidavit 
appearing  in  the  record  proper  of  one  S.  A.  Telles,  who 
was  one  of  the  jurors,  in  which  he  states  that  during 
the  progress  of  the  trial  a  number  of  the  jurors  were 
excused,  and,  accompanied  by  a  baileff,  retired  to  a 
lavatory  within  the  building,  which  the  jury  entered, 
the  bailiff  remaining  outside.  It  appears  from  this  af- 
fidavit that  shortly  after  the  jurors  had  entered  the 
lavatory  an  unknown  man  came  out.  The  lavatory  in 
question  is  a  large  room,  and  the  only  attempt  to  show 
prejudice  appears  from  a  statement  to  the  effect  that 
it  was  possible  for  the  said  man  to  have  talked  about 
the  case  with  the  jurors  who  had  entered  the  lavatory. 
That  he  did  so  is  not  represented  or  disclosed.  In  the 
case  of  United  States  v.  Cook,  15  N.  M.  124,  103  Pac. 
305,  the  territorial  Supreme  Court,  in  discussing  this 
question,  held: 


"There  is  no  error  in  the  court  having  allowed  the  jury 
to  separate,  before  the  case  was  submitted  to  them,  in  the 
absence  of  a  showing  that  accused  was  prejudiced  thereby." 
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In  the  case  cited  the  question  is  quite  folly  discussed. 
In  the  present  case  under  consideration  there  was  not 
that  character  of  separation  which  is  ordinarily  referred 
to  in  which  the  jury  is  permitted  to  scatter  during  the 
course  of  the  trial  foij  a  number  of  hours  perhaps. 
In  this  case  the  separation  would  be  purely  technical, 
and  the  necessity  for  the  application  of  the  rule  stated 
would  be  all  the  more  apparent. 

[8]  That  the  court  improperly  permitted  counsel 
for  the  state  to  unconscionably  cross-exa&iine  the  defend- 
ants, especially 'the  defendant  Starr,  is  next  urged  as  a 
subject  of  prejudicial  error.  Careful  reading  of  the 
record  does  not  bear  out  this  contention  in  any  way. 
No  argument  particularizing  the  contention-  is  made. 
We  believe  that  the  matter,  however,  is  entirely  dis- 
posed of  by  the  holding  in  the  case  of  Territory  v.  Clay- 
pool,  11  N.  M.  568-580,  71  Pac.  463,  466,  where  the  ter- 
ritorial Supreme  Court  said: 

"The  limitation  of  crosB-examination  is  a  matter  which 
rests  in  the  sound  discretion  of  the  court,  and  unless  there 
is  manifest  abuse  of  such  discretion,  an  appellate  court 
will  not  reverse  the  ruling  of  the  trial  court." 

See,  also,  State  v.  Carter,  21  N.  M.  166,  153  Pac.  271. 

[9]  It  is  contended  that  the  defendants'  requested 
instruction  No.  1  was  improperly  refused  by  the  trial 
court.  Little  importance  is  apparently  attached  to  this 
alleged  error;  the  only  statement  made  by  counsel  for 
appellants  in  this  connection  being  that  it  was  erroneous 
to  confine  defendants'  plea  of  self-defense  to  acts  of  the 
deceased  alone  without  regard  to  acts  of  his  posse.  It 
is  admitted,  however,  that  the  instructions  as  given  by 
the  court  numbered  24  and  25  did  not  contain  any  such 
limitation.  The  instructions  last  referred  to  did  cover 
the  subject  of  self-defense,  and,  aside  from  the  fact  that 
the  requested  instruction  was  in  itself  erroneous,  the 
matter  is  disposed  of  by  a  former  holding  of  the  terri- 
torial Supreme  Court  that,  if  instructions  given  cover 
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and  correctly  state  the  law  of  the  case,  it  is  not  error  to 
refuse  to  give  other  instructions  on  the  same  points, 
although  they  may  be  correct  statements  of  the  law  ap- 
plicable thereto.  Territory  v.  Kimmick,  15  N.  M.  178, 
106  Pac.  381.  It  was  likewise  held  in  State  v.  Orfana- 
kis,  22  N.  M.  107,  159  Pac.  6^4,  that  no  error  can  be 
predicated  upon  Cbe  refusal  of  the  trial  court  to  give 
an  instruction  when  the  instructions  given  by  the  court 
on  its  own  motion  fully  and  completely  covered  every- 
thing contained  0n  the  refused  instruction.  The  admis- 
sion of  appellants'  counsel  that  instructions  Nos.  24 
and  25  as  given  avoid  their  objection  urged  would  there- 
fore obviate  the  necessity  of  seriously  considering  the 
objection  made.  See,  also,  State  v.  Rodriguez,  23  N.  M, 
156,  167  Pac.  426,  L.  R.  A.  1918A,  1016. 

[10]  It  is  further  contended  that  defendants'  re- 
quested instruction  No.  4  should  have  been  given  without 
alteration.  This  instruction  was  given  by  the  court  as  the 
court's  instruction  No.  25.  The  only  alteration  complain- 
ed of  which  is  deserving  of  consideration  appears  as  a 
change  in  the  language  in  the  concluding  part  of  the  re- 
quested instruction  as  follows,  ''In  that  event  you  are  to 
acquit  the  defendants."  It  was  changed  by  the  court 
tO:  '*In  that  event  you  may  acquit  the  defendants." 
We  agree  with  the  Texas  court  which  said  in  this  con- 
nection in  the  case  of  Wilson  v.  State,  71  Tex.  Cr.  R. 
399,  160  S.  W.  83,  that  this  criticism  is  **  hypercriti- 
cal." The  Texas  court  pointed  out  that  the  word 
may"  is  sometimes  used  interchangeably  with 
should"  and  "must,"  and  vice  versa.  In  no  event 
could  the  use  of  this  word  **may"  have  been  an  injury 
to  the  appellants.  This  court  has  passed  upon  a  simi- 
lar question  in  the  case  of  Lorenzino  v.  James,  18  N. 
M.  240,  135  Pac.  1172.  In  that  case,  however,  the  ques- 
tion did  not  arise  upon  the  subject  of  instructions  in 
criminal  cases.  We  fully  agree  with  the  Texas  court  in 
its  holding  that,  where  upon  trial  of  murder  the  court 
in  an  instruction  used  the  word  ''may,"  there  was  no 
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reversible  error,  as  the  same  may  be  interchangeably 
used  with  **shaU"  or  **will." 

It  is  next  contended  that  defendants'  requested  in- 
struction No.  5  should  have  been  given.  It  is  argued 
that  it  was  necessary  to  fix  upon  defendants  knowledge 
of  the  identity  of  the  officers.  Reference  to  instruction 
No.  25,  however,  will  disclose  that  this  matter  was  fully 
covered  in  the  instruction  given. 

It  is  urged  that  the  requested  instruction  No.  6  should 
have  been  given,  and  that  instructions  Nos.  19  and  20 
as  given  by  the  court  did  not  go  far  enough,  in  that 
they  left  out  the  idea  of  ability  to  and  danger  of  the 
sheriff  and  his  posse  carrying  out  design. 

It  is  further  urged  that  defendants'  requested  in- 
structions numbered  7  and  8,  as  well  as  6,  should  have 
been  given  to  obviate  this  objection.  Upon  an  examin- 
ation of  the  instructions  as  given,  we  are  of  the  opin- 
ion that  the  court's  instructions  numbered  19  and  20 
fully  covered  the  scope  of  the  requested  instructions 
numbered  6,  7,  and  8,  and  for  that  reason  there  was 
no  error  in  refusing  the  requested  instructions. 

[11]  It  is  finally  argued  in  connection  with  the  re- 
quested instructions  that  requested  instruction  No.  16 
should  have  been  given.  This  was  to  the  effect  that  un- 
der the  laws  of  the  state  of  New  Mexico  a  person  has  a 
right  to  carry  arms  in  the  defense  of  his  person  while 
traveling.  The  requested  instruction  was  evidently 
sought  upon  the  theory  that  the  right  to  carry  weapons 
was  conferred  upon  travelers  by  section  1708,  Code 
1915,  which  does  sanction  the  right  of  travelers  to  carry 
arms  for  their  own  protection  while  actually  prosecut- 
ing a  journey.  The  question  naturally  arises  as  to 
whether  the  defendants,  after  their  escape  from  the 
county  jail  and  while  fugitives,  were  travelers  within 
the  meaning  of  the  statute  referred  to,  and  therefore 
entitled  to  the  requested  instructions.  The  case  of  Shel- 
ton  V.  State,  27  Tex.  App.  443,  11  S.  W.  457,  11  Am.  St 
Rep.  200,  is  in  point.  The  Texas  court  in  that  case  held 
that  a  fugitive  from  justice  is  not  a  "person  traveling** 
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within  code,  art.  319,  punishing  the  carrying  of  weapons, 
except  by  persons  traveling.  We  agree  with  this  conclu- 
sion of  that  court,  and  therefore  hold  that  a  fugitive 
from  justice  is  not  A  person  traveling  within  section 
1708,  Code  1915,  permitting  travelers  to  carry  arms. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed;  and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

Pabkeb,  J.,  being  absent,  did  not  participate. 

ON  REHEARING. 

Prosper  Sherry,  Frank  Herron,  and  H.  B.  Holt,  all 
of  Las  Cruces,  for  appellants. 

H.  L.  Patton,  Attorney  General,  for  the  State. 

HANNA,  C.  J.  [14]  A  rehearing  was  granted  in 
this  case  because  of  a  doubt  entertained  by  the  court  as 
to  the  propriety  of  the  action  of  the  trial  court  in  re- 
fusing to  grant  appellant  a  continuance.  In  the  former 
opinion  it  is  stated  that  at  the  time  the  question  of  con- 
tinuance was  under  consideration  the  defendant  Starr 
announced  in  open  court  that  he  was  ready  for  trial, 
thereby  waiving  the  application  so  far  as  he  was  con- 
cerned. A  review  of  the  transcript  discloses  that  this 
statement  was  inaccurate.  The  defendant  was  arraign- 
ed on  Saturday,  March  11th.  Being  without  means  to 
employ  counsel,  two  members  of  the  bar  of  the  district 
court  of  Dona  Ana  county  were  appointed  to  represent 
the  accused  Starr.  The  case  was  set  for  trial  for  Mon- 
day, the  13th  of  March.  When  the  case  was  called  to 
trial  on  that  day,  one  of  the  defendant's  attorneys  said: 

"The  defense  asks  for  a  continuance  on  behalf  of  Mr. 
Starr  for  the  term  on  account  of  his  physical  condition." 

Thereupon  the  court  said : 
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"Let  the  records  show  that  the  doctor  announces  that  he 
was  perfectly  able  to  go  to  trial  last  Saturday,  and  the  de- 
fendant himself  asked  for  an  Immediate  trial." 

Thereupon  the  parties  proceeded  to  the  selection  of 
the  jury.  About  3  o'clock  in  the  afternoon  the  attor- 
neys for  the  defendant  offered  the  report  of  the  in- 
vestigation and  examination  of  Dr.  B.  E.  Lane,  show- 
ing the  defendant  Starr's  physical  condition.  This  cer- 
tificate stated  that  the  doctor  believed*  that  it  would  be 
detrimental  to  the  health  of  the  defendant  Starr  to  go 
through  a  trial  for  his  life  at  the  present  time;  that 
he  found  his  pulse  to  be  105,  temperature  100^"°,  and 
respiration  22.  The  court  denied  the  application  for  a 
continuance,  and  it  is  strenuously  insisted  by  counsel 
for  appellant  that  in  so  doing  the  trial  court  was  guilty 
of  a  gross  abuse  of  discretion,  and  that  the  case  should 
be  reversed  on  this  ground. 

The  defendant  Starr  testified  as  a  witness  in  the  case, 
and  seemingly  was  in  full  possession  of  all  his  faculties. 
No  showing  is  made,  or  attempted,  to  the  effect  that  his 
attorneys  were  prejudiced  in  conducting  his  defense  by 
reason  of  his  physical  condition,  or  that  he  was  not  able 
at  all  times  to  intelligently  confer  with  his  counsel; 
and  there  is  no  showing,  or  attempt  to  show,  that  he  was 
prejudiced  by  the  action  of  the  trial  court  in  refusing 
the  continuance.  While  it  is  true  that  Dr.  Lane  gave  it 
as  his  opinion  that  the  defendant  was  not  phjrsically 
able  to  undergo  the  strain  of  a  trial  and  that  his  tem- 
perature was  above  normal,  still  the  trial  judge  had  the 
defendant  before  him,  and  also  had  the  statement  of 
the  county  physician  to  the  effect  that  the  defendant 
could  go  to  trial  without  any  impairment  to  his  health. 
Under  these  circumstances  we  cannot  say  that  there  was 
an  abuse  of  discretion  in  denying  the  application. 

In  the  case  of  Gtoddard  v.  State,  78  Ark.  226,  95  S. 
W.  476,  the  court  said : 

"Continuances,  especially  those  based  on  the  physical 
condition  of  the  defendant  at  the  time  of  the  application 
therefor,  are  addressed  largely  to  the  discretion  of  the 
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trial  court.  That  must  neceBsarlly  be  so,  for  that  court 
has  the  defendant  before  It  In  person,  and  can  to  some 
extent  Judge  from  his  personal  appearance  whether  his 
physical  condition  Is  such  as  to  enable  him  to  stand  the 
ordeal  of  the  trial." 

In  that  case  it  was  held  that  it  was  not  an  abuse  of 
discretion  for  the  trial  court  to  deny  an  application  for 
a  continuance  on  account  of  the  physical  condition  of 
the  defendant ;  such  application  being  supported  by  the 
certificate  of  a  physician  that  he  was  not  able  to  endure 
the  ordeal  of  the  trial  without  impairment  to  his  health. 

In  the  case  of  McDaniel  v.  State,  103  Ga.  268,  30  S. 
E.  29,  there  were  conflicting  statements  by  physicians 
as  to  the  physical  condition  of  the  defendant.  The  court 
said,  in  speaking  of  the  opportunity  of  the  trial  court  to 
observe  the  defendant: 

"It  may  be,  and  probably  was,  the  result  of  this  trial  by 
Inspection  which  brought  about  the  decision  adverse  to 
the  motion  to  continue.  In  such  cases  the  good  sense 
sound  Judgment,  and  humanity  of  the  trial  judge  must  1>e 
relied  upon  as  safeguards  against  injustices.  I  cannot  say, 
under  all  the  circumstances  of  the  case,  that  there  was  any 
abuse  of  discretion  in  refusing  the  continuance.'' 

In  the  case  of  Lipscomb  v.  State,  76  Miss.  223,  25 
South.  158,  it  is  said : 

"Of  necessity  such  applications,  based  upon  the  physical 
or  mental  condition  of  the  party  indicted  for  crime,  must, 
even  more  largely  ^han  ordinary  applications  for  the  post- 
ponement of  trials,  rest  in  the  discretion  of  the  trial  judge; 
he  has  the  person  of  the  accused  before  him,  and  the  very 
appearance  of  the  party  may  be  considered  by  him  in  reach- 
ing a  just  conclusion.  Were  this  otherwise,  the  guilty 
would  be  afforded  opportunity  to  defeat  a  trial  by  felgrnlng 
sickness.'' 

See,  also,  to  the  same  eflPect,  Bawlins  v.  State,  124  Ga. 
31,  25  S.  E.  1 ;  State  v.  Baker,  146  Iowa,  612,  125  N. 
W.  659 ;  State  v.  Lee,  58  S.  C.  335,  36  S.  E.  706.  These 
authorities  clearly  sustain  our  position. 

It  is  argued  that  the  court  should  have  continued  the 
case  in  order  that  defendant's  attorneys  might  have 
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had  more  time  in  which  to  prepare  his  defense.  No  Ire- 
quest,  however,  was  made  to  the  court  to  continue  the 
case  on  this  ground. 

[15]  It  is  also  urged  that  thi  court's  instructions 
Nos.  24  and  25  confined  appellant's  plea  of  self-defense 
to  acts  by  the  deceased  alone  to  the  exclusion  of  acts 
by  any  member  or  members  of  his  posse.  No  objection 
or  exception  was  made  to  the  instructions  given  on  this 
ground.  Counsel  for  appellant  presented  to  the  court  a 
request  for  an  instruction  covering  their  theory  of  the 
case  in  this  regard,  but  this  instruction  was  erroneous, 
and  the  trial  court  properly  refused  to  give  it.  It  hafe. 
been  uniformly  held  by  this  court  that,  in  order  to  pre-' 
serve  for  review  error  on  instructions  given  by  the  court, 
or  requested  instructions  refused,  the  complaining  par- 
ty must  have  tendered  proper  instructions  and  hav^ 
excepted  to  the  refusal  of  the  court  to  give  the  same, 
or,  by  excepting  to  instructions,  call  the  court's  atten- 
tion specifically  to  the  alleged  error.  State  v.  Gon- 
zales, 19  N.  M.  467,  144  Pac.  1144;  State  v.  Graves,  21 
N.  M.  556,  157  Pac.  160;  State  v.  Johnson,  21  N.  M. 
432,  155  Pac.  721 ;  State  v.  McKnight,  21  N.  M.  14,  153 
Pac.  76.  The  appellant  having  failed  to  call  the  atten- 
tion of  the  court  to  the  claimed  vice  by  proper  excep- 
tions or  tender  to  the  court  a  correct  instruction  on  the 
subject,  no  question  is  here  for  review. 

In  our  opinion  in  chief  we  said  in  connection  with 
this  matter  that  appellant's  counsel  admit  that  instruc- 
tions Nos.  24  and  25,  as  given,  avoid  their  objection, 
thereby  obviating  the  necessity  of  seriously  considering 
the  objection  urged.  Counsel  in  rehearing  point  out 
that  the  use  of  this  language  in  their  brief  was  unfor* 
tunate  and  conveyed  an  erroneous  impression.  While 
it  is  true  we  did  not  correctly  understand  the  position 
of  appellant's  counsel,  nevertheless  the  assignment  of 
error  in  this  particular  is  not  well  taken,  for  the  reason 
pointed  out  in  both  our  opinion  in  chief  and  the  opin- 
ion on  rehearing,  viz.  that  the  requested  instruction  was 
in  itself  erroneous. 
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[16]  Appellant  further  argues  that  the  court  com- 
mitted error  in  not  sustaining  the  demurrer  to  the  third 
count  of  the  indictment,  and  also  in  overruling  the  mo- 
tion to  withdraw  this  third  count  from  the  considera- 
tion of  the  jury.  This  question,  however,  was  not  pre- 
sented to  the  court  in  the  original  hearing  and  will  not 
now  be  considered. 

[17]  Upon  rehearing  it  is  strenuously  insisted  that 
the  court  was  in  error  in  the  original  opinion  in  holding 
that  appellant  was  not  prejudiced  by  the  substitution 
of  the  word  ''may*'  for  the  words  ''are  to"  in  appel- 
lant's requested  instruction  No.  4,  given  by  the  court  as 
instruction  No.  25.  The  requested  instruction  read  as 
follows : 


"Gentlemen  of  the  jury,  you  are  hereby  instructed  by 
the  court  that,  if  you  believe  from  the  evidence  that  the 
deceased  was  an  officer  and  endeavoring  to  arrest  the  de- 
fendants or  either  of  them,  and  that  while  so  doing  the 
fact  that  deceased  was  an  officer  was  unknown  to  the  de- 
fendants or  either  of  them,  and  that  the  defendants  had 
no  reasonable  ground  to  know  or  believe  that  deceased 
was  an  officer,  and  that  the  conduct' of  deceased  towards 
the  defendants  or  either  of  them  was  threatening  and  was 
of  such  nature  as  to  cause  the  defendants  to  sincerely  and 
with  reason  believe  that  they  were  in  imminent  danger  of 
being  killed  themselves  or  of  suffering  great  bodily  harm, 
and  that  the  only  means  by  which  defendants  could  have 
prevented  the  loss  of  their  own  lives  or  gerat  bodily  harm 
to  themselves  was  to  kill  the  deceased,  then  in  that  event 
you  are  to  acquit  the  defendants  or  either  of  them  on  the 
grounds  of  self-defense.' 


tt 


This  instruction  was  changed  by  the  court  in  the 
concluding  portion  to  read,  **then  in  that  event  you 
may  acquit  the  defendants  or  either  of  them  on  the 
ground  of  self-defense." 

It  was  argued  upon  the  original  hearing  that  defend- 
ant's requested  instruction  No.  4  should  have  been  giv- 
en without  alteration.  Neither  the  requested  instruc- 
tion nor  the  instruction  as  given  by  the  court  correctly 
stated  the  law,  in  that  it  made  the  fact  that  it  was 
unknown  ,to  any  one  of  the  defendants  that  the  de- 
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ceased  was  an  officer,  and  that  the  conduct  of  the  de- 
ceased towards  either  of  the  defendants  was  threaten- 
ing, etc.,  a  material  element  to  be  considered  by  the  jury 
in  the  law  of  self-defense,  giving  to  one  of  the  defend- 
ants who  might  have  .known  that  the  deceased  was  an 
officer,  and  that  he  was  attempting  to  arrest  the  fugi- 
tives, the  right  to  invoke  the  law  of  self-defense  by 
reason  of  the  fact  that  some  one  of  the  defendants  did 
.  not  know. that  the  deceased  was  an  officer  and  was  af- 
^  tempting  to  arrest  them,  etc.  And  this  even  though 
such  defendant  might  have  had  full  knowledge  of  the 
identity  of  the  officer  and  his  purpose. 

[18y  19]  This  instruction  as  given,  even  assum- 
ing that  ''may"  could  not  be  used  interchangeably 
with  ** shall"  or  "must,"  was  more  favorable  to  the 
lippellant  than  he  was  entitled  to.  It  is  well  settled  that 
a  defendant  cannot  complain  of  the  refusal  of  the  court 
to  give  an  improper  instruction.  Blashfield  on  Instruc- 
tions to  Juries  (2d  Ed.)  §  172.  It  is  likewise  well  set- 
tled that  an  appellant  cannot  complain  of  the  instruc- 
tion which,  although  erroneous,  is  favorable  to  the 
complaining  party.  Blashfield  on  Instruction,  §  439 ; 
Territory  v.  Gallegos,  17  N.  M.  409,  130  Pac.  245. 

Some  other  propositions  are  argued,  but  are  disposed 
oC  by  the  original  opinion,  with  which  we  are  content. 

For  the  foregoing  reasons,  the  former  opinion  wiU  be 
Adhered  to;  and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

PARKER,  J.  I  dissent.  The  use  of  the  word  "may** 
instead  of  ** should"  in  the  instruction  was  error  to  the 
prejudice  of  the  defendant.  The  instruction  requested 
was  erroneous  as  pointed  out  in  the  opinion.  But  no 
controversy  arose  between  the  court  and  counsel  on  this 
ground.  The  instruction,  as  modified,  contained  the  er- 
roneous-substitution of  the  word  "may"  against  the 
objection  of  defendant. 

For  these  reasons,  the  case  should  be  reversed. 
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[No.  2107,  May  6,  1918.] 
CITY  OF  SOCORRO  'v.  COOK. 

SYLLABUS  BY  THE  COURT. 

1.  The  Socorro  grant,  being  a  grant  of  certain  lands  for 
the  use  and  benefit  of  the  inhabitants  of  the  settlement  of 
Socorro,  was  confirmed  by  Congress  and  determined  by  the 
court  of  private  land  claims  to  be  a  valid  grant  The  confirma- 
tory act  made  no  provision  for  a  trustee  to  execute  the  trust. 
By  chapter  77,  Laws  1893,  the  Legislature  of  the  territory  of 
New  Mexico  named  the  city  of  Socorro  and  one  Candelario 
Garcia  cotrustees,  and  provided  a  certain  procedure  before  the 
city  council  of  the  city  of  Socoro,  for  the  purpose  of  determin- 
ing the  question  as  to  the  legal  title  to  lands  occupied  and 
claimed  within  the  limits  of  the  grant,  and  also  a  procedure 
by  which  other  lands  might  be  allotted  and  sold  to  private 
individuals.  Appellant's  predecessor  in  title  complied  with  all 
the  provisions  of  the  act,  and  the  city  council,  as  trustee,  de- 
termined that  such  party  was  entitled  to  a  deed  to  the  lands 
in  question  ia  this  suit.  Twenty  years  later  the  city,  by  this 
action,  sought  to  establish  its  right  to  a  portion  of  the  lands 
so  conveyed  to  appellant's  predecessor  in  title,  under  a  claim 
now  asserted  that  such  lands,  at  the  time  of  such  determina- 
tion and  conveyance  by  the  trustee,  had  been  dedicated  to  the 
public  for  use  as  a  public  plaza.  Held,  that  the  city  council  of 
the  city  of  Socorro,  having  been  created  a  special  tribunal  by 
the  Legislature  tor  the  purpose  of  investigating  and  determin- 
ing who  were  entitled  to  deeds  to  lands  within  the  limits  of  Uie 
graut,  and  after  due  notice  and  investigation,  in  pursuance  of 
said  act,  had  adjudged  that  appellant's  predecessor  in  title 
was  entitled  to  a  deed  for  the  premises  in  question,  which  was 
executed  and  delivered  in  pursuance  of  said  finding,  and  no 
direct  proceeding  having  been  instituted  by  the  city  or  by  any 
one  in  its  behalf  to  test  the  right  of  such  claimant  or  his  tUle 
to  such  lands  within  12  months  after  the  passage  of  the  act  or 
the  assertion  of  said  claim,  as  authorized  and  limited  by  the 
act,  the  question  of  appellant's  predecessor's  right  and  title 
to  the  premises  in  dispute  became  res  adjudicata  and  not  sub- 
ject to  collateral  attack.  P.  209 

2.  A  decision  rendered  by  an  officer  or  a  board  of  state  or 
municipal  officers,  when  acting  judicially,  and  which  has  by 
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law  the  force  and  effect  of  a  judgment,  is  a  bar  to  further  ac- 
tions on  the  same  matter  between  the  parties  or  their  privies. 

P.  209 

3.  While  the  city  council  of  Socorro,  acting  in  its  municipal 
capacity,  had  no  authority  to  convey  away  its  streets,  plazas, 
or  parks,  it  did  have  authority,  as  trustee,  acting  under  said 
legislative  authority,  to  determine  the  question  as  to  the  right 
of  the  claimant  to  the  legal  title  to  lands  claimed,  and  to  pass 
upon  the  question  as  to  whether  such  lands  so  claimed  had 
been  dedicated  to  the  public,  an4  as  to  whether  the  city  or  the 
claimant  was  entitled  to  a  conveyance  of  the  legal  title. 

P.  217 

Appeal  from  District  Court,  Socorro  County;  Mech- 
em,  Judge.  ^ 

V 

Action  for  injunction  by  the  City  of  Socorro  against 
George  E.  Cook.  From  judgment  perpetuating  an  in- 
junction, defendant  appeals.  Reversed  and  cause  re- 
manded. 

A.  B.  Renehan  and  D.  K.  Sadler,  both  of  Santa  Fe, 
for  appellant. 

It  has  often  been  held  that  the  decisions  rendered  by 
an  officer  or  a  board  of  state  or  municipal  officers,  when 
acting  judicially,  has  the  force  and  effect  of  a  judg- 
ment. 

Amy  V.  May,  42  Pac.  1121;  23  Cyc.  1115;  Sanders 
V.  Whitesides,  10  Cal.  88;  State  v.  Houston  (Nebr.) 
142  N.  W.  796 ;  Conn.  &  P.  R.  Co.  v.  Bailey,  24  Vt.  465 ; 
Hibben  v.  Smith,  62  N.  E.,  447 ;  Smelting  Co.  v.  Kemp, 
104  U.  S.,  636  (640) ;  23  Cyc,  1115;  Daniel  P.  Dugan  v. 
Montoya,  N.  M.  Reports  No.  2098;  Royal  Jackson  v. 
A.  T.  &  S.  F.  R.  R.  Co.,  N.  M.  Rep.  etc..  No.  2021. 

The  city  council  of  the  city  of  Socorro  having  ad- 
judged, after  due  notice  and  investigation  in  pursuance 
of  chapter  77,  laws  of  1893,  authorizing  its  action,  that 
appellant's  predecessor  in  title  was  entitled  to  a  deed 
for  the  premises  in  question,  and  having  executed  and 
delivered  a  deed  therefor,  based  upon  such  finding,  and 
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no  direct  proceeding  having  been  instituted  by  said 

city  or  by  any  one  on  its  behalf ,  to  test  the  right  or  ti- 
tle of  such  claimant  within  twelve  months  after  the 
passage  of  said  act  or  the  assertion  of  said  daim,  as 
authorized  and  limited  by  the  act,  the  question  of  said 
predecessor's  right  and  title  to  the  premises  in  dispute 
became  res  adjudicata  and  not  subject  to  collateral  at^ 
tack  in  this  proceeding. 

Sec.  6,  ch.  77,  laws  1893 ;  Kemp  Lumber  Co.  v.  Whit- 
latch,  (N.  M.)  153  Pac.  1050;  King  v.  Foote,  (Mont.) 
23  Pac.  515;  Amy  v.  May,  (Utah)  42. Pac.  1121  (1132) 
and  ca.  ci.;  Rose  v.  Stewart,  227  XJ.  S.  530;  King  v. 
Thompson,  (Okla.)  39  Pac.  466;  McGrath  v.  Valentine, 
167  Fed.  473. 

The  city  is  estopped  to  assert  that  its  deed  is  void. 

McQuillan  on  Municipal  Corporations,  Sees.  1159, 
2312;  City  of  Oakland  v.  Oakland  Water  Co.,  (Cal.) 
124  Pac.  251 ;  Sioux  City  v.  C.  &  N.  W.  By.  Co.,  Iowa, 
106  N.  W.  183 ;  Searcy  v.  Yarnell,  47  Ark.  269,  1  S.  W. 
319;  St.  Vincent's  Orphan  Asylum  v.  Troy,  12  Hun. 
317 ;  City  %t  Portland  v.  Indian  Poulson  Lbr.  Co.,  133 
Pac.  829 ;  Remy  v.  City  of  Chicago,  268  111.  597,  109  N. 
E.  679;  Town  of  Montevalla  v.  School  Dis.  (Mo.),  186 
S.  W.  1078  and  ca.  ci. 

M.  C.  Spiceb,  of  Socorro,  for  appellee. 

0 

There  can  be  no  question  but  what  the  long  contin- 
ued use  and  occupancy  of  said  land  with  the  consent 
and  approval  of  the  people  of  the  grant  constitutes  a 
common  law  dedication. 

City  of  Cincinnati  v.  White's  Lessee,  3  Pet.  438 ;  New 
Orleans  v.  United  States,  10  Pet.  652 ;  Barclay  v.  How-- 
ard  Lessee,  6  Pet.  498;  Morgan  v.  Railroad  Co.,  96  TI. 
S.  716. 

Jurisdiction  of  inferior  tribunal  must  affirmatively 
appear. 
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11  Cyc.  693 ;  Terr.  v.  Valencia,  2  N.  M.  108 ;  Barruel 
V.  Irwin,  2  N.  M.  235 ;  Armijo  v.  Comsrs.,  3  N.  M.  486 ; 
Smelting  Co.  v.  Kemp,  104  U.  S.  641 ;  Davis  v.  Wicbolt, 
139  U.  S.  507,  529 ;  Morton  v.  Nebraska,  21  Wall.  674, 
675 ;  Minter  v.  Crommelin,  18  How.  87 ;  Burf enning  v. 
Chicago  etc.  Ry.  Ca,  163  XJ.  S.  321,  322;  Wright  v. 
Boseberry,  121  U.  S.  519 ;  Doolan  v.  Carr,  125  U.  S.  627. 

Where  there  is  lack  of  power  there  can  be  no  es- 
toppel. 

5  McQuillan  Munc.  Corps.,  Sec.  2309 ;  Merrill  v.  Town 
of  Monticello,  138  U.  S.  673 ;  Sec.  2,  c.  77, 1. 1893 ;  Town 
of  Searcy  v.  Yamall,  1  S.  W,  323;  23  Cyc.  621;  Par- 
kersburg  v.  Brown,  106  TJ.  S.  487 ;  Coler  v.  Comsrs.,  6 
N.  M.  118. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  is  an  appeal  from  the  judgment 
of  the  district  court  of  Socorro  county  perpetuating  an 
injunction  restraining  the  appellant,  George  E.  Cook, 
from  fencing  a  certain  lot  or  tract  of  land  claimed  by 
him  under  a  chain  of  title  reaching  back  to  the  city  of 
Socorro  itself,  the  appellee  in  this  cause. 

In  1892  the  court  of  private  land  claims,  at  a  session 
held  in  the  city  of  Santa  Fe,  entered  a  decree  confirm- 
ing to  the  city  of  Socorro  and  one  Candelario  Garcia, 
in  trust  for  the  benefit  of  said  city  and  the  inhabitants 
thereof,  four  square  Spanish  leagues  of  land,  having  for 
its  center  the  center  of  the  Roman  Catholic  church  of 
the  city  of  Socorro,  and  having  for  its  boundaries  one 
Spanish  league  distant  from  the  center  of  said  Roman 
Catholic  church  to  each  cardinal  point  of  the  compass. 
A  large  quantity  of  said  land  so  confirmed  was  held  in 
severalty  by  various  persons  claiming  ownership  there- 
of or  interest  therein,  and  no  power  or  authority  hav- 
ing been  given  to  the  said  city  or  said  Candelario  Gar- 
cia,  by  the  confirmatory  act  of  Congress,  to  carry  out 
the  trust  and  make  deeds  to  the  persons  owning  portions 
of  said  grant  in  severalty  to  which  they  might  show 
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themselves  entitled,  the  territorial  legislature  of  1893 

passed  a  special  act  known  as  chapter  77,  laws  of  1893, 
making  it  the  duty  of  said  city  and  said  Candelario 
Garcia,  cotrustees,  or  the  duty  of  said  city  as  sole  trus- 
tee in  case  the  said  Candelario  Garcia  refused  or  de- 
clined to  act,  to  receive  applications  from  various  per- 
sons for  deeds  to  the  portions  of  said  grant  claimed  by 
them,  and  to  investigate,  and  to  issue  a  deed  or  deeds, 
in  case  the  persons  so  applying  showed  themselves  en- 
titled thereto. 

The .  special  act,  above  referred  to,  defined  a  some- 
what detailed  procedure  to  be  pursued  by  parties  claim- 
ing deeds.  The  person  applying  for  said  deed  was  re- 
quired to  file  an  application  therefor  with  the  city 
council  in  writing,  setting  forth  a  description  of  the 
land  claimed,  the  nature  of  his  title  thereto,  which  ap- 
plication must  be  signed  and  sworn  to  and  filed  with 
the  city  clerk.  It  thereupon  became  the  duty  of  the 
city  clerk  to  refer  said  application  to  the  city  attorney, 
who  was  required  to  investigate  the  application;  and  if 
upon  investigation  it  appeared  that  said  applicant  was 
entitled  to  a  deed,  and  no  protest  had  been  filed  by  the 
said  city  against  the  granting  of  the  deed,  it  then  be- 
came the  duty  of  the  city  attorney,  within  ninety  days 
after  the  filing  of  said  application,  to  draw  up  a  deed 
in  proper  form,  and  deliver  the  same  to  the  city-  coun- 
cil, to  be  signed  by  the  mayor  and  city  clerk  and  said 
cotrustee. 

Immediately  upon  the  filing  of  said  application,  how- 
ever, it  became  the  duty  of  the  city  clerk  to  post  a  notice 
thereof  giving  the  name  of  applicant,  description  of 
land,  etc.,  said  notice  to  be  posted  in  a  conspicuous 
place  at  the  front  door  of  the  room  of  the  city  council, 
and  to  remain  posted  for  three  months.  It  was  further 
provided  that  said  notice  should  likewise  be  printed  in' 
both  Spanish  and  English  in  some  newspaper  of  gener- 
al  circulation  in  the  city  of  Socorro,  once  each  week,  for 
a  period  of  90  days.  Thereafter  any  person  or  persons, 
either  on  behalf  of  themselves  or  on  behalf  of  the  city, 
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who  claimed  an  adverse  interest  in  any  part  or  portion 
of  the  land  claimed  by  said  applicant,  or  denied  the 
applicant's  right  to  a  deed,  had  the  right,  within  90 
days  from  the  date  of  posting  said  notice,  to  file  a  pro- 
test in  writing,  setting  forth  the  ground  thereof  with 
the  city  council.  The  individual,  company,  or  corpora- 
tion filing  such  protest  was  required  to  follow  the  same 
by  a  proceeding,  in  law  or  in  equity,  in  the  district  court 
of  said  county,  against  the  applicant  for  deed,  to  test 
the  question  of  ownership  of  said  land.  It  was  provid- 
ed, however,  that  if  a  protest  should  be  filed  on  behalf 
of  the  city,  then  the  city  and  trustee  should  institute 
and  prosecute  the  suit  in  the  name  of  and  at  the  expense 
of  said  city.  Such  a  suit  by  an  individtial  was  re- 
quired to  be  instituted  within  20  days  of  the  filing  of 
the  protest,  and  it  was  further  provided  that,  if  the 
party  filing  the  protest  was  in  possession  of  the  land, 
then  the  adverse  party  claiming  same  was  required  to 
institute  a  suit  within  the  same  time  limit,  and  the  city 
council  was  required  to  withhold  the  execution  and  deliv- 
ery of  any  deed  until  the  determination  of  said  suit. 

It  was  further  provided  that  in  case  no  protest  should 
be  filed  against  the  granting^  of  the  deed  applied  for, 
within  the  time  and  manner  provided,  or  if  such  pro- 
test should  be  filed  and  the  party  whose  duty  it  is 
should  fail  or  neglect  to  institute  his  proceeding  as  pro- 
vided in  the  act,  the  deed  should  duly  issue.  It  was 
provided,  however,  that  should  any  person  make  appli- 
cation for  a  deed  to  any  portion  of  said  land  within 
the  limits  of  said  grant,  and  the  city  council,  upon  in- 
vestigation thereof,  was  not  satisfied  that  the  land  for 
which  a  deed  was  asked  was  in  fact  owned  by  said 
applicant,  then  the  deed  should  be  withheld  until  the 
court  should  determine,  in  a  proceeding  properly  insti- 
tuted therefor,  that  the  city  should  execute  said  deed 
to  such  applicant;  or  in  case  any  individual,  company, 
or  corporation  should  be  in  possession  of  or  claim  any 
part  or  portion  of  the  land  within  the  limits  of  said 
^ant  to  which  they  or  it  may  be  not  entitled  as  against 
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the  said  city  holding  said  lands  in  trust  as  aforesaid^ 
then  it  became  the  duty  of  the  city  council  to  direct 
the  city  attorney  to  institute,  on  behalf  of  said  city  and 
said  trustee,  a  proper  proceeding  in  the  district  court 
in  which  the  grant  was  situated  to  contest  the  right  and 
title  of  said  individual,  company,  or  corporation  to  any 
of  said  lands  so  held  or  claimed,  which  suit  was  re- 
quired to  be  instituted  by  said  city  against  said  parties 
within  12  months  after  such  claim  was  set  up  to  said 
lands  by  said  individual,  company,  or  corporation. 

On  July  2,  1895,  the  city  of  Socorro  and  Candelario 
Garcia,  its  cotrustee,  after  proper  application  therefor 
and  due  notice  thereof,  determined  that  Manuel  Abey- 
ta,  the  appellant's  predecessor  in  title,  was  entitled  to 
a  deed  for  the  land  in  controversy,  and  signed,  sealed, 
executed,  and  delivered  said  deed  to  the  said  Abeyta. 
The  deed  contained  a  recital  that  **the  said  city  council 
and  the  said  Candelario  Garcia,  trustees,  have  found 
that  the  said  party  of  the  second  part  is  entitled  to  said 
deed."  It  was  admitted  at  the  trial,  in  open  court, 
that  the  land  in  controversy  was  within  the  terms  of 
the  decree  of  the  court  of  private  land  claims,  and  was 
covered  by  the  confirmation  of  the  grant;  and  it  was 
further  admitted  that  the  property  in  question  was  con- 
veyed by  mesne  conveyances  from  Manuel  Abeyta,  the 
city's  grantee,  to  George  E.  Cook,  the  appellant  in  this 
case. 

The  property  in  question  was  an  unfenced  lot  ad- 
joining the  Manuel  Abeyta  block  and  lying  alongside 
the  plaza.  The  city  claimed  that  the  lot  in  question 
was  a  part  of  the  public  street  and  plaza  of  the  city 
of  Socorro.  It  based  its  right  to  a  permanent  injunc- 
tion upon  the  claim  that,  at  the  time  of  the  execution 
of  the  deed  from  the  city  to  Manuel  Abeyta,  the  prop- 
erty in  question  was  dedicated  to  a  public  use  by  com- 
mon-law dedication,  and  that  the  deed  was  therefore 
void.  The  city's  counsel,  in  open  court,  expressly  dis- 
claimed any  claim  to  the  property  by  adverse  possession 
either  before  or  subsequent  to  the  execution  of  the  deed,. 
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and  stood  upon  the  theory  that  the  deed  was  void  for 
the  reasons  just  stated. 

The  court,  at  the  conclusion  of  the  trial,  perpetuated 
the  injunction  which  had  been  temporarily  issued,  and 
forever  restrained  the  appellant  from  fencing,  or  in  any 
manner  obstructing  or  closing,  or  building  upon  or  oc- 
cupying, the  tract  of  land  in  question,  upon  the  theory 
that  the  deed  to  ap{)ellant'8  predecessor  in  title  was 
void.    From  such  decree  this  appeal  is  prosecuted. 

[1,  2]  On  behalf  of  appellant  it  is  insisted  that  the 
city  council  of  the  city  of  Socorro,  having  been  created 
a  special  tribunal  by  the  legislature  for  the  purpose  of 
investigating  and  determining  who  were  entitled  to 
deeds  to  lands  within  the  limits  of  the  grant,  and  after 
due  notice  and  investigation  in  pursuance  of  said  act, 
having  adjudged  that  appellant's  predecessor  in  title 
was  entitled  to  a  deed  for  the  premises  in  question, 
which  was  executed  and  delivered  in  pursuance  of  such 
finding,  and  no  direct  proceeding  having  been  institut- 
ed by  the  city  or  by  any  one  in  its  behalf  to  test  the 
right  or  title  of  such  claimant  within  12  months  after 
the  passage  of  said  act,  or  the  assertion  of  said  claim 
as  authorized  and  limited  by  the  act,  the  question  of  ap- 
pellant's  predecessor's  right  and  title  to  the  premises 
in  dispute  became  res  adjudicata  and  not  subject  to 
collateral  attack  in  this  proceeding.  A  reading  of  chap- 
ter 77,  Laws  1893,  evidences  the  fact  that  it  was  the 
purpose  of  the  legislature  to  authorize  and  define  a  pro- 
cedure whereby  the  various  claimants  to  lots  or  tracts 
of  land  in  the  Socorro  grant  might  acquire  deeds  to  the 
same  upon  establishing  their  right  thereto,  thereby 
vesting  in  such  claimants  the  record  title.  Such  act 
also  limited  the  time  within  which  such  title  might  be 
attacked  as  to  matters  required  to  be  shown  by  such 
claimants  as  a  prerequisite  to  the  issuance  of  the  deed. 
Full  opportunity  for  the  assertion  of  any  claims  adverse 
to  that  of  the  applicant  was  given  by  the  act.  After 
application  for  the  portion  of  such  lands  claimed  by 
any  applicant  notice  of  such  claim  was  required  to  be 
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posted  for  a  period  of  three  months,  and  notice  thereof 
published  in  both  English  and  Spanish  in  some  news- 
paper of  general  circulation  in  the  city  of  Socorro, 
once  a  week  for  a  period  of  90  days.  The  city  attorney 
was  also  required  to  investigate,  and  it  was  provided 
that  if,  upon  such  investigation,  the  city  attorney  and 
city  council  were  satisfied  that  the  applicant  was  enti- 
tled to  the  deed  and  no  protest  had  been  filed,  as  auth- 
orized by  the  act,  a  deed  should  be  executed  and  deliv- 
ered to  the  applicant.  The  purpose  of  the  act  unmis- 
takably was  to  provide  a  procedure  whereby  the  ques- 
tion of  the  right  to  the  legal  title  to  the  lands  claimed 
under  private  ownership  within  the  limits  of  the  grant 
might  be  set  at  rest.  Full  opportunity  was  afforded  for 
adverse  claimants  to  assert  and  litigate  their  rights.  Not 
only  that,  but  private  individuals  were  given  the  right, 
upon  complying  with  certain  prerequisites,  to  compel 
the  city  to  litigate  such  rights;  and,  further,  the  city 
itself,  without  any  protest  on  the  part  of  private  indi- 
viduals, had  the  right  to  litigate  with  the  claimant  the 
question  as  to  the  right  of  such  claimant  to  the  lands 
or  any  portion  thereof  to  which  he  asserted  claim.  The 
legal  title  to  all  of  the  land  within  the  limits  of  tlie 
grant  was  vested  in  the  city  and  Candelario  Garcia, 
but  the  city  council  was  constituted  a  special  tribunal 
for  the  purpose  of  determining,  in  the  absence  of  pro- 
test by  private  individuals,  whether  such  claimant  wan 
entitled  to  a  deed  conveying  to  such  claimant  the  legal 
title. 

Section  6  of  the  act,  in  pa"rt,  reads  as  follows: 

"That  should  any  person  make  application  for  a  deed 
to  any  portion  of  said  land  within  the  limits  of  said  grant, 
and  should  said  city  council  upon  investigation  thereof,  be 
not  satisfied  that  the  land  for  which  such  deed  is  applied 
for  is  in  fact  owned  by  said  applicant,  then  said  city  council 
shall  refuse  to  execute  or  cause  to  be  executed  a  deed  to 
said  applicant  for  said  land  until  the  court  shall  determine, 
in  a  proceeding  properly  instituted  therefor,  that  the  city 
should  execute  said  deed  to  said  applicant;  or  in  case  any 
Individual,  company  or  corporation  shall  be  in  possession 
of  or  shall  claim  any  part  or  portion  of  the  land  within  the 
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limits  of  said  grant,  to  which  they  or  it  may  be  not  entitled 
as  against  said  city  holding  said  lands  in  trust  as  aforesaid, 
then  the  city  council  of  said  city  shall  direct  the  city  at- 
torney to  institute  on  behalf  of  said  city  and  said  trustees 
a  proper  proceeding  In  the  district  court  in  which  the  said 
grant  is  situated  to  contest  the  right  and  title  of  such  in- 
dividual, company  or  corporation  to  any  of  said  lands  so 
held  or  claimed,  which  suit  Aall  be  Instituted  by  said  city 
against  said  parties  within  twelve  months  after  the  pas- 
sage of  this  act  or  within  twelve  months  after  the  said  claim 
is  set  up  to  said  lands  by  said  individual,  company  or  cor- 
poration.' 


f> 


From  this  it  will  be  seen  that  it  was  required  that  the 
city  council  should  satisfy  itself  upon  an  investigation 
that  the  applicant  is  entitled  to  the  deed  applied  for, 
and,  in  case  it  determines  that  he  is  not  entitled  to  the 
deed,  it  must  refuse  to  execute  it  until  the  district 
court  shall  decide  in  a  proper  proceeding  that  the  coun- 
cil improperly  refused  to  execute  and  deliver  such 
deed.  Furthermore,  it  was  provided,  in  case  any  per- 
son is  in  possession  of,  or  shall  claim  any  part  of,  the 
lands  of  said  grant  to  which  he  is  not  entitled  as  against 
said  city,  then  it  is  made  the  duty  of  the  city  council  to 
direct  the  city  of  Socorro  to  institute  suit  on  behalf  of 
the  city  to  contest  the  right  and  title  to  such  claimant, 
and  such  suit  was  required  to  be  instituted  by  the  city 
against  the  claimant  within  12  months  from  the  passage 
of  the  act,  or  within  12  months  from  the  time  such  claim 
is  set  up.  This  language  clearly  required  the  suit  to 
be  instituted  within  the  time  limited,  and  clearly  pre- 
vented the  institution  of  the  same  after  the  expiration 
of  such  time.  By  this  act  the  legislature  conferred  up- 
on the  city  council  of  Socorro  certain  quasi  judicial 
powers.  Section  2  of  the  act  defines  who  were  entitled 
to  deeds,  namely,  such  persons  as  have  themselves,  or 
by  or  through  their  grantors,  been  in  actual,  contin- 
uous, and  undisputed  possession  of  any  of  said  lands 
for  10  years  next  preceding  the  date  of  the  decree  con- 
firming the  grant  to  said  trustee,  or  who  shall  be  the 
owner  of  any  portion  of  said  lands  under  any  deed  or 
conveyance  from  the  original  town  of  Socorro,  or  by 
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any  conveyance  from  any  of  the  original  settlers  or  lot- 
holders,  or  by  any  conveyance  from  any  legal  authori- 
ty. In  no  case  was  the  city  council  authorized  to  issue 
a  deed  unless  it  found,  upon  investigation,  that  the  ap- 
plicant brought  himself  within  the  class  of  persons  en- 
titled thereto  as  defined  in.  said  act.  The  power  was 
conferred  upon  the  city  council  to  determine  that  fact 
in  the  absence  of  protest  by  the  adverse  claimant.  Its 
decision  was  not  to  be  final,  it  is  true,  for  it  might  be 
tested  by  direct  proceedings  instituted  in  the  district 
court  within  the  time  limited.  The  statute  provided 
two  periods  of  limitation.  The  decision  of  the  city 
council,  it  will  be  observed,  became  final  in  two  in- 
instances,  namely:  First,  where  it  determined  that  the 
applicant  was  not  entitled  to  the  deed  and  no  suit  to 
test  such  decision  was  instituted  within  20  days  there- 
after ;  and,  second,  where^  in  the  absence  of  protest  and 
after  investigation,  it  determined  that  the  applicant 
was  entitled  to  a  deed.  This  case  falls  within  the  last- 
mentioned  class.  The  legislature  having  conferred  up- 
on the  city  council  the  authority  to  determine  whether 
the  original  applicant  to  the  lands  involved  in  this  liti- 
gation was  entitled  to  a  deed  to  the  same,  and  said 
authority  having  determined  said  matter  adversely  to 
the  city,  the  question  of  the  applicant's  title  as  against 
the  city  is  res  adjudicata,  and  is  not  open  to  collateral 
attack.  The  courts  have  uniformly  held  that  the  de- 
cisions rendered  by  an  officer  or  a  board  legally  consti- 
tuted and  empowered  to  settled  the  questions  submitted 
to  it,  when  acting  judicially,  have  the  force  and  effect 
of  a  judgment.  23  Cyc.  1115;  Sanders  v.  Whitesides, 
10  Cal.  89 ;  State  v.  Houston,  94  Neb.  445,  143  N.  W. 
796,  50  L.  R.  A.  (N.  S.)  227;  Conn.  &  P.  R.  Co.  v. 
Bailey,  24  Vt.  465,  58  Am.  Dec.  181 ;  Hibben  v.  Smith, 
158  Ind.  206,  62  N.  E.  447 ;  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  26  L.  Ed.  875. 
In  23  Cyc.  1115.  it  is  said : 

"A  decision  rendered  by  an  officer  or  a  board  of  state  or 
municipal  officers,  when  acting  Judicially,  and  which  has 
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by  law  the  force  and  effect  of  a  Judgment,  is  a  bar  to  further 
actions  on  the  same  matter  between  the  parties  or  their 
privies." 

In  Smelting  Co.  v.  Kemp,  supra,  the  Supreme  Court 
of  the  United  States,  speaking  of  the  effect  of  the  find- 
ings of  certain  departmental  officers,  said: 


<i- 


'In  the  course  of  their  duty,  the  officers  of  that  depart- 
ment are  constantly  called  upon  to  hear  testimony  as  to 
matters  presented  for  their  consideration,  and  to  pass  upon 
its  competency,  credibility,  and  weight.  In  that  respect 
they  exercise  a  judicial  function,  and,  therefore,  it  has  been 
held  In  various  Instances  by  this  court  that  their  judgment 
as  to  matters  of  fact,  properly  determinable  by  them,  is 
conclusive  when  brought  to  notice  in  aoollateral  proceeding. 
Their  Judgment  in  such  cases  is,  like  that  of  other  special 
tribunals  upon  matters  within  their  exclusive  Jurisdiction, 
unassailable  execept  by  a  direct  proceeding  for  its  correction 
or  annulment." 


In  Kemp  Lumber  Co.  v.  Whitlatch,  21  N.  M.  88,  153 
Pac.  1050,  the  Supreme  Court  of  this  state  was  dealing 
with  a  special  act  somewhat  similar  in  its  provisions  to 
the  one  now  being  considered.  Certain  land  was  en- 
tered by  the  probate  judge  under  the  United  States 
town-site  act.  Section  5520,  Code  1915,  enacted  in  1882, 
provided  that  a  probate  judge  holding  the  title  of  said 
lands  in  trust  should  convey,  by  good  arid  sufficient 
deed,  the  title  to  each  block,  lot,  and  parcel  to  the  per- 
sons, their  heirs  and  assigns,  who  should  have  posses- 
sion, or  be  entitled  to  the  possession  and  occupancy, 
thereof,  as  their  several  rights  and  interests  existed  at 
the  time  of  the  entry  of  said  lands.  Section  5521  pro- 
vided that  said  judge  should,  30  days  after  entering 
said  lands,  give  public  notice  of  such  entry.  Section 
5522  required  every  person  claiming  to  be  an  occupant 
or  entitled  to  occupancy  or  possession  of  such  lands  to 
file  a  statement  in  writing  with  the  probate  judge  with- 
in 60  days  after  the  first  publication  of  said  notice, 
showing  the  lands  claimed  by  such  person;  and  further 
provided  that  all  persons  failing  to  sign  and  deliver 
such  statement  within  the  time  specified  should  be  for- 
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ever  barred  of  claiming  or  recovering  such  lands  or 
any  interest  therein.  The  probate  judge  complied  with 
the  statute  as  to  giving  notice  by  publication,  and  the 
defendant,  Whitlatch,  did,  within  60  days,  file  his  state- 
ment of  claim,  and  duly  obtained  a  deed  for  the  prem- 
ises in  controversy.  The  plaintiff  filed  no  such  state- 
ment, nor  did  any  one  for  it,  though  it  claimed  to  have 
succeeded  to  the  right  of  .occupancy  of  one  Sawkins, 
and  to  have  asserted  claim  to  the  premises  continuous- 
ly since  a  date  prior  to  the  defendant's  deed  from  the 
probate  judge.  This  court  held  that  the  limitation  in 
the  statute  was#an  absolute  bar  to  another  suit  to  re- 
cover the  land.    Among  other  things,  the  court  said: 

''This  particular  section  has  not  heretofore  received 
judicial  Interpretation  by  this  court.  In  Cofleld  v.  McCleV 
land,  16  Wall.  381,  335  (21  L.  Ed.  339),  the  court,  re- 
ferring to  a  statute  almost  Identical'  with  the  one  under 
consideration  In  this  case,  said  that:  'No  language  could 
be  more  explicit  to  make  the  failure  to  deliver  the  state- 
ment within  the  time  specified  a  bar,  an  absolute  bar,  to 
the  recovery  of  the  same,  however  strong  might  be  the 
equitable  claim  to  the  land  eo  lost." 

The  courts  of  the  different  states  have  been  called 
upon  in  not  a  few  cases  to  construe  the  effect  of  stat- 
utes somewhat  similar  to  the  one  under  consideration, 
and  to  determine  the  effect  of  the  trustees'  decision  that 
an  applicant  is  entitled  to  a  deed  and  the  deed  issued 
in  conformity  with  such  determination.  In  Ming  v. 
Foote,  9  Mont.  201,  23  Pac.  515,  decided  by  the  Su- 
preme Court  of  Montana,  it  was  held  that  the  act  of 
the  Montana  legislature,  passed  to  carry  out  acts  of 
Congress  relating  to  grants  of  town  sites  to  probate 
judges  in  trust  for  the  inhabitants,  vested  the  probate 
judge  with  quasi  judicial  powers,  and  that  a  deed  from 
him  could  not  be  collaterally  assailed  in  an  ejectment 
suit  by  showing  that  the  preliminary  steps  required  to 
give  authority  to  convey  a  lot  were  not  taken.  Among 
other  things,  the  court  said,  after  quoting  certain  per- 
tinent provisions  of  the  act : 
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"These  are  the  expressions  in  the  last-cited  act  supra. 
They  all  point  irresistibly  to  the  intent  to  invest  the  probate 
judge  with  quasi  Judicial  functions,  as  to  a  limited  subject- 
matter.  This  conclusion  arrived  at  brings  promptly  to  our 
aid  the  rule  of  law  that  the  Judgment  of  a  special  Judicial 
tribunal,  with  Jurisdiction  to  hear  and  determine  questions 
of  fact  presented'  to  it,  such  as  the  United  States  land  office, 
is  conclusive,  when  brought  to  notice  in  a  collateral  pro- 
ceeding." 

In  that  case,  as  here,  it  was  urged  that  the  deed  was 
void,  though  for  a  different  reason.  Here  it  is  insisted 
that  the  deed  was  void  for  want  of  authority  in  the 
council  to  make  the  same.  There  it  was  insisted  that 
the  deed  was  void  because  of  the  provision  of  the  act 
of  Congress  to  the  effect  that  any  act  of  said  trustee 
(probate  judge)  not  made  in  conformity  with  the  rules 
and  regulations  therein  alluded  to  shall  be  void,  and  the 
fact  that  certain  preliminary  steps  were  not  taken  was 
set  up  in  avoidance  of  the  deed.  The  court  properly  re- 
fused, however,  to  hold  with  this  contention,  and  quot- 
ed approvingly  from  the  opinion  of  Mr.  Justice  Field, 
in  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  645,  (26  L.  Ed. 
875),  as  follows: 

"So,  also,  according  to  the  doctrine  in  the  cases  cited,  if 
the  patent  be  issued  without  authority,  it  may  be  collaterally 
impeached  in  a  court  of  law.  This  exception  is  subject  to 
the  qualification  that  when  the  authority  depends  upon  the 
existence  of  particular  facts,  or  upon  the  performance  of 
certain  antecedent  acts,  and  it  is  the  duty  of  the  land  de- 
partment to  ascertain  whether  the  facts  exist,  or  the  acts 
have  been  performed,  its  determination  is  as  conclusive 
of  the  existence  of  the  authority  against  any  collateral  at- 
tack as  Is  its  determlnaton  upon  any  other  matter  properly 
submitted  to  its  decision." 

Amy  V.  Amy,  12  Utah,  278,  332,  42  Pac.  1121,  1132, 
decided  by  the  Supreme  Court  of  Utah,  was  another 
case  in  which  the  court  was  dealing  with  the  town-site 
act  and  the  effect  of  the  decision  of  the  probate  judge 
on  the  question  of  occupancy  and  the  right  to  a  deed 
to  the  premises  claimed.  The  act  of  the  territorial 
legislature,  or  rather  the  pertinent  provisions  thereof, 
describing  the  necessary  procedure  for  the  securing  of 
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a  deed,  are  set  out  in  the  opinion,  and  are  somewhat 
similar  to  the  provisions  in  the  act  being  considered. 
The  court  held  that  the  determination  by  the  probate 
judge  of  a  claimant's  right  to  a  deed  was  conclusive  in 
that  proceeding,  and  could  hot  be  attacked.    It  said: 


t*^ 


'It  was  the  duty  of  the  probate  judge  to  ascertain  the 
question  of  occupancy,  aud  his  adjudication  and  the  deed 
issued  to  decedent's  mother  by  the  mayor  of  Salt  Lake  City 
are  conclusive  in  this  collateral  attack." 


As  stated  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Smelting  Co,  v.  Kemp,  when  the  author* 
ity  to  act  depends  upon  the  existence  of  particular 
facts,  and  the  oflBcer  or  tribunal  must,  before  assum- 
ing to  act,  determine  the  existence  of  any  of  such  facts, 
the  determination  that  it  has  the  authority  to  act  is 
just  as  conclusive  upon  collateral  attack  as  any  other 
question  determined  by  it. 

The  authority  of  the  city  council  to  make  and  exe- 
cute the  deed  in  question  is  the  sole  subject  of  attack 
by  the  appellee.  In  open  court  its  counsel  expressly 
disclaimed  any  right  to  the  premises  in  question  by  vir- 
tue of  adverse  use  either  before  or  subsequent  to  the 
deed  to  appellant's  predecessor  in  title.  It  claimed 
that  the  property  in  question  had  acquired  a  common- 
law  dedication,  for  which  reason  the  city  council  was 
without  authority  to  make  the  deed  in  question.  But 
the  question  as  to  whether  the  said  premises  had  ac- 
quired a  common-law  dedication  was  one  of  the  very 
things  submitted  to  said  council  for  its  determination, 
and,  as  shown  by  the  record  and  the  city  council's 
deed,  this  very  question  was  considered  in  council 
meetings  and  determined  adversely  to  such  claim.  We 
quote  the  record  from  the  testimony  of  James  J.  Lee- 
son,  who  was  a  member  of  the  city  council  at  the  time 
the  matter  was  being  considered  by  the  city  council 
under  the  application  of  Manuel  Abeyta  for  a  deed  to 
said  premises.    He  testified  as  follows: 
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"Q.  Tou  spoke  of  a  deed  to  Manuel  Abeyta.  Were  you 
on  the  council  when  that  deed  was  given?  A.  Tes,  ^slr. 
Q.,  The  matter  was  up  for  quite  a  long  time,  was  it  not? 
A.  Tes,  sir.  Q.  There  were  various  hearings  on  the  matter? 
A.  Yes,  sir.  Q.  It  was  then  claimed  it  was  a  public  square, 
had  always  been  used  as  a  public  square,  and  you  so  cod» 
tended  in  the  council?  A.  Yes,  sir.  Q.  And  there,  were 
others  contending  for  the  same  thing?  A.  Yes,  sir.  Q. 
Notices  were  given  of  these  hearings,  were  they  not — print- 
ed notices  posted?  A.  Well,  that  I  don't  know,  but  it  was 
not  done  like  it  is  now.  At  that  time  there  were  five 
parties  here  in  town  got  deeds.  Q.  There  was  notice  ofll 
hearing  given  to  parties  on  this  question  of  giving  deeds? 
A.  It  came  up  in  regular  session  of  the  council.  Q.  And 
the  council,  after  hearing,  ordered  the  deed  given?  A.  Yes, 
sir.    Q.  4nd  it  was  given?     A.  It  was  given." 

Thus  it  will  be  seen  that,  in  reaching  its  determina- 
tion that  the  applicant,  Manuel  Abeyta,  appellant's 
predecessor  in  title,  was  one  of  the  class  of  persons  de- 
scribed in  section  2  of  the  act  in  question  who  showed 
himself  entitled  to  a  deed  to  the  premises  qlaimed,  the 
city  council  considered  and  determined  adversely  to 
the  city  the  contention  now  urged  by  it,  i.  e.,  that  the 
premises  had  a  common-law  dedication;  and  having  de- 
termined such  fact,  and  that  it  had  authority  to  make 
and  deliver  such  deed  to  Manuel  Abeyta,  under  whom 
the  appellant  claims,  it  is  not  now  open  to  said  city, 
after  the  lapse  of  more  than  20  years,  to  impeach  the 
deed  of  its  council  in  this  collateral  proceeding. 

[3]  Appellee  contends  that  the  city  council  of  So- 
corro, while  having  authority  to  pass  title  to  lands  with- 
in the  limits  of  the  grant,  was  given  no  authority  by 
the  act  in  question  to  convey  any  of  the  streets  or  lands 
dedicated  to  a  public  use  within  the  limits  of  the  city 
of  Socorro,  hence  it  had  no  power  to  issue  a  deed  to  a 
part  of  the  public  plaza. 

It  is  true  the  city  council,  acting  on  behalf  of  the 
city,  had  no  such  power  or  authority;  but  it  did  have 
the  right  and  power,  and  it  was  made  its  duty,  as  trus- 
tee, to  pass  upon  the  question  as  to  whether  or  not  the 
land  claimed  by  any  applicant  fell  within  the  descrip- 
tion of  the  lands  which  it  was  authorized  to  give  title 
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to.  It  had  the  power  and  it  was  its  duty  to  decide 
and  determine  whether  or  not  the  land  claimed  by 
Abran  Abeyta.  appellant's  predecessor,  had  been  held 
by  Abeyta  or  his  predecessors  in  title  under  the  terms 
and  conditions  prescribed  in  the  act.  The  city  of  So- 
corro, or  a  prescribed  number  of  its  citizens,  had  the 
right  to  litigate  out  with  the  claimant  the  question  as 
to  whether  the  lands  claimed  were  a  part  of  the  public 
plaza  and  whether  Abeyta  was  entitled  to  a  deed  to  the 
same.  After  investigation  and  in  strict  compliance  with 
the  statute,  it  determined  that  the  real  estate  in  ques- 
tion was  not  a  part  of  the  public  plaza,  and  that  Abey- 
ta was  entitled  to  a  deed  to  the  same. 

The  deed  to  Abran  Abeyta,  appellant's  predecessor  in 
title,  would,  of  course,  have  been  absolutely  void  if  the 
city  of  Socorro,  as  trustee,  had  not  become  invested 
with  the  legal  title  to  the  real  estate  in  question.  Such 
a  grant  is  absolutely  void  where  the  trustee  has  no  title 
to  the  thing  granted  or  was  without  authority  to  issue 
the  deed.  Polk  v.  Wendal,  9  Cranch,  87,  3  L.  Ed.  665. 
But  in  this  case  the  legal  title  to  the  fee  in  the  streets 
and  other  public  places  within  the  city  of  Socorro  was 
in  the  city  in  its  capacity  as  trustee  and  its  cotrustee. 
The  legal  title  to  the  lands  so  situated  was  in  exactly 
the  same  status  as  was  the  legal  title  to  all  the  other 
lands  within  the  grant.  It  rested  in  the  trustee.  The  city, 
as  trustee,  was  invested  with  the  power  and  had  the  juris- 
diction in  certain  enumerated  instances,  its  determina- 
tion in  this  case  being  within  such,  to  determine  the  ques- 
tion as  to  the  party  entitled  to  the  legal  title,  and  to  exe- 
cute a  deed  conveying  such  legal  title  to  such  party. 
Hence  we  see  that  the  trustee  in  this  case  had  the  legal 
title  to  the  real  estate,  now  claimed  by  the  city  in  its 
corporate  capacity  as  a  part  of  the  plaza  in  1895,  when 
the  deed  was  issued  to  Abeyta  by  the  trustee.  It  may 
be  true  that  the  equitable  title  to  the  premises  was  in 
the  city  of  Socorro  for  the  use  of  the  public,  but  the 
act  was  passed  for  the  purpose  of  vesting  the  owner  of 
the  equitable  title  with  the  legal  title,  and  parties  claim- 
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ing  the  equitable  title  were   required   to   assert   their 
claim  in  the  procedure  provided  by  the  act. 

If  the  argument  advanced  by  appellee  should  be  ac- 
cepted as  sound,  it  would  be  established  that  the  city 
council,  as  a  special  tribunal  created  by  the  legislature, 
would  have  no  authority  to  pass  the  legal  title  to  a 
claimant,  who  had  not  in  fact  resided  upon  the  land  for 
the  requisite  length  of  time,  or  who  did  not  hold  under 
a  deed  of  conveyance  from  the  city,  executed  as  speci- 
fied in  the  act.  The  city  council  had  no  authority  to 
pass  title  to  any  lands  to  a  claimant  who  did  not  come 
within  the  terms  of  the  act.  Likewise,  as  contended 
by  appellant,  it  would  have  no  authority  to  pass  title 
to  a  private  individual  to  any  part  of  the  lands  there- 
tofore dedicated  to  a  public  use;  but  in  this  instance, 
as  in  the  case  where  a  claim  is  asserted  to  lands  not 
so  dedicated,  it  became  and  was  the  duty  of  the  coun- 
cil to  determine,  in  >  the  absence  of  protest,  whether 
such  claimant  was  entitled  to  a  deed,  and,  in  order  to 
determine  this  question,  necessarily  it  was  required  to 
ascertain  and  pass  upon  all  other  questions  incidental 
to  the  determination  of  the  right  of  the  claimsmt  to 
the  deed.  Presumptively  it  investigated  and  deter- 
mined that  the  land  claimed  by  Abeyta  was  not  a  por- 
tion of  the  public  plaza,  as  it  would  determine  in  case 
a  claim  was  made  to  land  within  the  limits  of  the  grant 
upon  the  question  as  to  whether  the  applicant  came 
within  the  terms  of  ^he  act.  Its  determination  in  the 
one  case,  as  in  the  other,  would  be  equally  invulnera- 
ble against  a  collateral  attack.  To  hold  that  the  ques- 
tion might  now  be  litigated  as  to  whether  this  land  was 
in  fact  a  part  of  the  public  plaza  would  imply  that  the 
right  of  any  claimant  to  lands  determined  by  the  city 
council  could  now  be  opened  up,  upon  a  showing  that 
such  claimant  was  not  entitled  to  a  deed  to  the  land, 
and  the  result  would  be  endless  litigation  over  the  ques- 
tion of  title  to  lands  within  the  grant. 

In  the  case  of  United  States  v.  Wildcat,  244  TI.  S. 
Ill,  37  Sup.  Ct.  561,  61  L.  Ed.  1024,  a  question  arose 
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as  to  the  title  to  land  allotted  by  the  Dawes  Commission. 
An  allottment  had  been  made  to  Barney  Thlocco,  a 
Creek  Indian.  It  was  alleged  in  the  bill  filed  by  the 
United  States  against  the  heirs  of  Thlocco  that  the  al- 
lotment was  void  because  the  allottee  was  dead  upon 
the  date  which  was  controlling  as  to  the  right  to  the 
allotment.    The  court  said : 

"For  this  purpose  it  determined  to  divide  the  lands 
among  those  living  on  April  1,  1899,  and  constituted  a  tri- 
bunal to  investigate  the  question  of  membership  and  conse- 
quent right  to  share  in  the  division.  We  think  the  decision 
of  such  tribunal,  when  not  impeached  for  fraud  or  mistake, 
conclusive  of  the  question  of  membership  in  the  tribe,  when 
followed,  as  was  the  case  here,  by  the  action  of  the  Interior 
Department  confirming  the  allotment  and  ordering  the  pat- 
ents conveying  the  lands,  which  were  in  fact  issued.  If 
decisions  of  Ihis  character  may  be  subject  to  annulment  in 
the  manner  in  which  the  government  seeks  to  attack  and  set 
aside  this  one,  many  titles  supposed  to  be  secure  woufd  be 
divested  many  years  after  patents  issued,  upon  showing 
that  the  decision  was  a  mistaken  one.  The  rule  is  that  such 
decisions  are  presumably  based  upon  proper  showing,  and 
that  they  must  stand  until  overcome  by  full  and  convincing 
proof  sufficient,  within  Ihe  recognized  principles  of  equity 
Jurisdiction  in  cases  of  this  character,  to  invalidate  them. 
Maxwell  Land-Grant  Case,  121  U.  S.  325.  379,  381;  3*0  L. 
Ed.  949,  958,  959,  7  Sup.  Ct.  Rep.  1015;  Colorado  Coal  .&  I. 
Co.  V.  United  States,  123  U.  S.  307,  31  L.  Ed.  182,  8  Sup. 
Ct.  Rep.  131." 

The  deed  herein  is  not  attacked  upon  the  ground  of 
fraud  or  other  equitable  ground  which  would  warrant 
the  court  in  setting  aside  the  saipe.  We  think  appel- 
lants title  to  the  land  was  invulnerable  against  the  at- 
tack made.  For  this  reason  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings  in  accordance  with  this  opinion;  and  it  is 
so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.  concur. 
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[No.  2133,  June  13,  1918.] 
SECURITY  TRUST  &  SAVINGS  BANK  v.  RAVEL. 

« 

SYLLABUS  BY  THE  COURT. 

1.  Where  a  trial  amendment  is  improperly  allowed,  under 
Code  1915,  §  4162,  it  is  the  duty  of  the  complaining  party  to 
either  object  to  the  filing  or  to  move  to  strike  it  out,  and,  if 
his  motion  Is  ruled  against  him,  to  stand  thereon  and  appeal; 
and,  though  the  amendment  changes  the  cause  of  action  and  is 
a  clear  departure,  a  party  pleading  over  and  going  to  trial 
thereon  waives  his  right  to  object.  P.  224 

2.  Where  one  unoonditionally  guaranteed  pajrment  of  a 
note,  the  law  of  Texas,  where  the  guaranty  was  executed,  is 
that  the  extension  of  the  time  for  payment  of  the  note,  not 
predicated  upon  an  agreement  does  not  operate  to  discharge 
the  guarantor.  P.  224 

8.  In  an  action  against  the  unconditional  guarantor  of  a 
note,  evidence  held  not  to  show  any  valid  exteuBlon  of  the  time 
for  payment  of  the  note,  such  as  would  release  the  guarantor. 

P.  224 

4.  In  such  action,  where  there  was  no  evidence  to  show  an 
extension  of  time  for  payment,  an  instruction  based  on  that 
theory  was  erroneous.  P.  224 

5.  The  mere  giving  of  time  to  a  creditor,  without  the 
knowledge  and  consent  of  the  guarantor,  and  without  a  bind- 
ing, valid  agreement  to  that  effect  for  a  definite  time  anjd  for 
a  consideration,  will  not  discharge  the  surety.  P.  224 

6.  Where  it  is  impossible  for  the  Supreme  Court  to  say 
whether  the  Jury  considered  or  based  its  verdict  upon  an  im- 
properly submitted  issue,  the  cause  must  be  reversed  and  re- 
manded to  the  district  court,  with  direction  to  grant  appellant 
a  new  trial.  P.  226 

Appeal  from  District  Court,  Luna  County;  Ryan, 
Judge. 

Suit  by  Security  Trust  &  Savings  Bank  against  Sam 
Ravel.    Judgment  for  defendant  and  plaintiff  appeals. 
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Reversed  and  remanded,  with  direction  to  grant  a  new 
trial. 

* 

W.  H.  Winter,  of  Hill,  and  Vaught  &  Watson,  of 
Deming,  for  appellant. 

Court  erred  in  permitting  amendment  of  pleading 
setting  up  defense  of  release. 

Sec.  4162,  Code  1915 ;  Loretto  etc.  Soc.  v.  Garcia,  136 
Pac.  858 ;  Candalaria  v.  Miera,  134  Pac.  829. 

B.  F.  Hamilton,  of  Deming,  and  M.  W.  Stanton, 
of  El  Paso,  Tex.,  for  appellee. 

No  error  in  permitting  trial  amendment. 

Subsec.  77  Sec.  4143,  subsec.  96  Sec.  4162,  subsec.  107 
Sec.  4173,  Code  1915 ;  Bogie  v.  Nolan,  96  Mo.  85 ;  Bu^ 
ler  v.  Edgarton,  15  Ind.  15. 

opinion  of  TfiB  COURT. 

ROBERTS,  J.  Appellant  sued  appellee  in  the  dis- 
trict court  of  Luna  county  on  a  judgment  claimed  to 
haVe  been  rendered  in  its  favor  by  the  district  court  of 
El  Paso  county,  Tex.  That  judgment  was  rendered  in 
a  suit  instituted  on  a  promissory  note  executed  to  ap- 
pellant by  Tri  State  Amusement  Company,  the  payment 
of  which  was  guaranteed  in  writing  by  appellee,  Ber- 
nard Schuster  and  A.  E.  Schuster.  Appellee  filed  an 
answer  to  the  complaint  in  the  district  court  of  Luna 
county,  setting  up  that  he  had  not  been  served  with 
process  in  the  Texas  suit  and  had  not  appeared  in  such 
action;  that  the  attorneys  who  entered  their  appear- 
ance in  such  suit  did  so  without  authority  from  appel- 
lee, and  without  his  knowledge  or  consent.  Appellant, 
upon  the  filing  of  such  answer,  filed  an  amended  com- 
plaint suing  in  the  alternative  upon  the  promissory 
note,  the  payment  of  which  had  been  guaranteed  by 
appellee,  as  stated.  Appellee  filed  answer,  setting  up 
as  a  defense  to  the  count  of  the  complaint,  suing  upon 
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tbe  note,  that  the  guaranty  had  been  executed  by  ap- 
pellee without  consideration.  As  a  second  defense  he 
pleaded  that  he  had  been  induced  to  guarantee  the  pay- 
ment of  the  note  by  false  and  fraudulent  representa- 
tions made  to  him  by  the  agents  of  appellant.  Appel- 
lant replied,  denying  the  allegations  of  the  answer.  The 
<;ause  was  tried  to  a  jury,  and,  after  defendant  had  intro- 
duced practically  all  of  his  evidence,  his  attorneys  asked 
leave  of  court  to  file  a  trial  amendment,  setting  up  the 
fact:  That  the  contract  was  executed  in  Texas  and 
was  to  be  performed  there.  That  under  the  law  of 
Texas  it  is  provided  (article  6329)  that: 


«< 


'Any  person  bound  as  surety  upon  any  contract  for  the 
payment  of  money  or  the  performance  of  any  act,  whcfi 
the  right  of  action  has  accrued,  may^  require,  by  notice  in 
writing,  the  creditor  or  obligee  forthwith  to  institute  suit 
upon  such  contract.'' 


That  it  is  further  provided  by  article  6337,  which  is 
old  or  former  number  3819,  that: 


"The  remedy  provided  for  sureties  by  this  title  extends 
to  indorsers,  guarantors,  drawers  of  bill's  which  have  been 
Accepted,  and  every  other  suretyship,  whether  created  by 
express  contract,  or  by  operation  of  law." 


That  under  the  law  of  Texas  any  valid  extension 
without  notice  to  and  consent  of  such  guarantor  or  sure- 
ty releases  such  guarantor  or  surety.  That  the  time  of 
payment  of  the  note  in  suit  had  been  extended 
by  a  contract  made,  from  time  to  time,  by  and  be- 
tween appellant  and  Arthur  E.  Schuster,  one  of  the 
guarantors,  all  without  notice  to  or  the  consent  of  ap- 
pellee. The  trial  amendment  contained  other  allega- 
tions not  material  here.  The  appellant  objected  to  the 
filing  of  the  trial  amendment,  but  his  objections-  were 
overruled,  whereupon  he  filed  a  reply  to  the  same. 
Thereupon  the  trial  proceeded,  and  the  jury,  after  in- 
struction, returned  a  general  verdict  for  the  appellee 
upon  both  counts  of  the  complaint.    Judgment  was  en- 
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tered  upon  the  verdict,  from  which  this  appeal  is  prose* 
cuted. 

[1]  Appellant  has  filed  42  assignments  of  error, 
and,  as  is  usually  the  case  where  a  great  number  of  er- . 
rors  are  assigned,  very  few  are  discussed  in  such  a  man- 
ner as  to  render  the  court  any  real  assistance.  We  shall 
not  undertake  to  consider  them  all.  The  first  to  which 
we  will  refer  is  the  alleged  error  on  the  part  of  the 
court  in  permitting  appellee  to  file  the  trial  amend- 
ment. It  is  contended  that  this  action  was  improper 
because  the  trial  amendment  stated  an  entirely  new  de- 
fense, and  that  it  could  not  be  filed  under  the  provisions 
of  section  4162,  Code  1915.  This  statute  is  much  like 
the  Missouri  statute  upon  the  same  subject,  and  the 
courts  of  that  state  uniformly  hold  that,  where  such  an 
amendment  is  improperly  allowed,  it  is  the  duty  of  the 
complaining  party  to  either  object  to  the  filing  or  move 
to  strike  out  such  an  amendment,  and  in  the  event  such 
motion  is  ruled  against  him,  to  stand  on  the  motion  and 
appeal  in  order  to  have  the  action  of  the  court  reviewed 
thereon;  that,  even  though  the  amendment  changes  the 
cause  of  action  and  is  a  clear  departure,  if  the  party 
pleads  over  and  goes  to  trial  thereon,  he  waives  his  right 
to  object.  Grymes  v.  Mill  &  Lumber  Co.,  Ill  Mo.  App. 
358,  85  S.  W.  946 ;  Scovill  v.  Glasner,  79  Mo.  449 ;  Fug- 
gle  V.  Hobbs,  42  Mo.  537;  State  ex  rel.  v.  Bank,  160 
Mo.  640,  61  S.  W.  676 ;  Estes  v.  Shoe  Co.,  155  Mo.  577, 
56  S.  W.  316 ;  Hill  v.  Morris,  21  Mo.  App.  256 ;  Hurley 
V.  Railway,  57  Mo.  App.  675;  Mankameyer  v.  Egel- 
hoff,  93  Mo.  App.  183;  Bernard  v.  Mott,  89  Mo.  App. 
403 ;  Burnham  &  Co.  v.  Tillery  &  Co.,  85  Mo.  App.  453 ; 
Shuler  v.  Railway,  87  Mo.  App.  618.  Under  this  rule, 
which  we  are  persuaded  is  correct,  the  appellant  waived 
his  objections  to  the  trial  amendment  by  replying  there- 
to and  going  to  trial  on  same. 

[2-5]  The  seventh  point  discussed  by  appellant  is 
to  the  effect  that  the  court  committed  error  in  permit- 
ting M.  W.  Stanton  to  testify  as  to  sections  6329  and 
6337  of  the  Revised  Statutes  of  Texas,  and  as  to  the  con- 
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gtruction  placed  upon  the  same  by  the  courts  of  Texas. 
These  sections  are  referred  to  in  the  statement  of  facts, 
and  need  not  here  be  set  out.  The  grounds  of  objec- 
tion were  that  there  were  no  proper  pleadings,  and  tiiat 
there  was  no  evidence  of  any  extension  or  of  any  re- 
lease. The  seventeenth  point  is  directed  to  alleged  er- 
ror upop  the  action  of  the  court  in  giving  instruction 
No.  28  to  the  jury.  This  instruction  was  based  upon 
the  theory  that  there  was  evidence  of  the  fact  that  the 
appellant  had  extended  the  time  of  the  payment  of  the 
note  without  notice  to  appellee  and  without  his  consent, 
and  that  under  the  law  of  the  state  of  Texas,  as  shown 
by  the  evidence,  such  an  extension  released  the  guaran- 
tor. The  giving  of  this  instruction  was  objected  to  on 
the  ground  that  there  was  no  evidence  of  an  extension 
of  the  time  of  payment  of  the  note.  As  these  points 
are  related,  they  will  be  discussed  together.  The  only 
witnesses  who  testified  as  to  having  knowledge  in  ref- 
erence to  the  questions  of  extension,  interest  payments, 
and  releases  were  A.  D.  Schuster,  who  testified  on  be- 
half of  appellee,  and  W.  L.  Gaines,  the  vice  president 
of  appellant  bank.  Schuster's  testimony  on  this  point 
was  as  follows: 

"Q.  On  making  those  payments  (Interest)  what  arrange- 
ment did  you  have  with  Mr.  Gaines  in  reference  to  them? 
A.  No  arrangement  at  all.  ^  *  *  Q.  Wasr  the  time  of 
payment  extended  at  those  times?  Q.  Well»  tell  what  was 
done  when  you  paid  up  to  October  20,  1913;  what  was  the 
understanding  then?  A.  When  I  paid  the  interest  there. 
Mr.  Gaines  said:  'We  will  carry  this  along  as  long  as  pos- 
sible, but  you  have  got  to  keep  the  interest  paid  anyway. 

♦  ♦  ♦  Q.  ♦  •  ♦  Why  did  they  not  sue  on  the  note? 
A.  Because  I  asked  them  not  to,  to  let  it  ride  along.     Q. 

*  *  *  Was  there  any  understanding  with  Mr.  Gaines 
that  he  would  not  sue  on  the  note  as  long  as  you  kept  the 
interest  paid,  or  whether  he  could  carry  it?  A;  He  told 
me  to  keep  the  interest  paid  on  it,  and  they  would  carry 
th"^  n.atter  along  indefinitely." 

Oaines  testified  positively  that  there  had  been  no  ex- 
tension of  the  time  of  the  payment  of  the  note  men- 
tioned; that  the  interest  had  been  paid  from  time  to 
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time  on  the  note  by  Schuster  as  it  became  due ;  that  no 
demand  had  ever  been  made  upon  any  of  the  parties  for 
the  payment  of  the  principal.  The  guaranty  sued 
upon  in  the  present  case  was  an  unconditional  one,  and 
the  law  in  Texas,  as  in  most  of  the  other  jurisdictions, 
is*  where  there  is  an  unconditional  guaranty  or  under- 
taking, that  the  indulgence  of  the  principal  in  extend- 
ing the  time  of  payment,  not  predicated  upon  an  agree- 
ment, will  not  operate  as  a  discharge  of  the  guarantor 
in  such  an  undertaking  as  the  one  sued  on.  Tobin  Gan- 
iiin«  Co.  V.  Eraser,  81  Tex.  407,  17  S.  W.  25.  The 
mere  giving  of  time  to  a  creditor  without  the  knowledge 
and  consent  of  the  guarantor,  without  a  binding,  valid 
agreement  to  that  effect  for  a  definite  time  and  for  a 
^onsidieration,  will  not  discharge  the  surety.  Payne  v. 
Powell,  14  Tex.  600;  Hunter  v.  Clark,  28  Tex.  159; 
Claiborne  v.  Birge,  42  Tex.  98;  Andrews  v.  Hagadon, 
54  Tex.  571;  Houston  v.  Braden  (Tex.  Civ.  App.)  37  S. 
W.  467.  Here  there  was  no  evidence  of  a  valid  agree- 
ment extending  the  time  of  payment  of  the  note.  All 
that  Schuster  did  wa&  to  pay  the  past-due  interest  on 
the  note  from  time  to  time,  upon  the  payment  of  which 
appellant  agreed  that  the  note  might  run  on  indefinitely, 
so  long  as  the  interest  was  paid. 

[6]  The  facts  as  testified  to  by  Schuster  fall  far 
short  of  establishing  the  fact  that  there  was  any  valid 
extension  of  time  of  the  payment  of  the  note  such  as, 
under  the  law,  would  release  the  guarantor.  For  this 
reason  the  court  was  in  error  in  giving  the  instruction 
to  the  jury.  As  it  is  impossible  for  this  court  to  say 
whether  or  not  the  jury  took  into  consideration  or  based 
its  verdict  on  this  issue  thus  improperly  submitted  (4 
C.  J.  1023)  the  cause  must  be  reversed  and  remanded 
to  the  district  court  with  instructions  to  grant  appellant 
a  new  trial ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parkeb,  J.  concur. 
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MUSGRAVE  V.  McMANUS,  Superintendent  of  Peni- 
tentiary. 

SYLLABUS  BY  THE  COURT. 

1.  The  proYlsions  of  section  3350,  Code  1916,  requlrins  an 
action  for  personal  injury  to  be  brought  within  three  years, 
is  not  tolled  by  section  3353,  excepting  from  the  operation  of 
the  statute  persons  under  legal  disability.  P.  231 

2.  In  the'  case  of  a  conyict  serving  a  term  in  the  peniteur 
tiary  at  the  time  of  the  alleged  personal  injury,  who  does  not 
bring  the  suit  within  three  years  thereafter,  the  exceptions 
contained  in  the  statute,  section  3353,  Code  1915,  as  to  persons 
under  legal  disability,  not  including  persons  Imprisoned,  sudi 
persons  are  not  under  legal  disability  within  the  meaning  of 
the  statute.  P.  231 

Roberts,  J.,  dissenting. 

Appeal  from  District  Court,  Santa  Fe  County;  Ab- 
bott, Judge. 

Suit  by  Yollie  C.  Musgrave  against  John  B.  McManus, 
Superintendent  of  the  State  Penitentiary.  Demurrers 
to  complaint  sustained  and  cause  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

McFiE,  Edwards  &  McFib,  of  Santa  Fe  and  Gallup, 
for  the  appellant. 

The  statute  requiring  actions  for  damages  for  injury 
to  the  person  to  be  brought  within  three  years  of  the 
date  of  the  injury  does  not  apply  to  a  convict  because 
he  is  under  legal  disability. 

Sections  3350,  3352,  Code  1915 ;  Angell  on  Lims.  203 ; 
31  Jac.  1 ;  Browning  v.  Browning,  3  N.  M.  659 ;  1  Chit- 
ty  Crim.  L.  723 ;  Co.  Litt.  Sec.  199,  note ;  1  Chitty  Crim. 
^  L.  724,  729,  727;  5  Geo.  4  C.  84  S.  26;  New  v.  Smith, 
119  Pac.  380 ;  Dade  Coal  Co.  v.  Haslett,  83  Ga.  549,  10 
S.  E.  435 ;  Rosa  v.  Prather,  2  N.  E.  575 ;  State  v.  Cal- 
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houn,  32  Pac.  40,  18  L.  B.  A.  838,  34  Am.  St  B. ;  Mo. 
Bev.  Stats.  1899»  Sec.  4160 ;  Neeks  v.  Vassault,  16  Fed. 
Cbs.  1314,  1317 ;  Westcott  v.  Upham,  107  N.  W.  2 ;  Sec. 
5086,  Code  1915 ;  Sec.  2165,  Code  1915. 

P.  "W.  Clancy,  Attorney  Qeneral,  (Frank  J.  Lavan, 
of  Santa  Fe,  of  counsel)  for  appellee. 

Besoirt  to  common  ^nd  statutory  law  for  definition  of 
** legal  disability''  is  not  permitted,  nor  is  a  convict 
under  such  disability. 

Chap.  5,  L.  1880,  Sec.  3353,  Code  1915;  21  Jam.  1, 
Sec.  7 ;  C.  14,  L.  1884 ;  Sec.  4075  Code  1915 ;  2  Wood  on 
Lim.  (4th  Ed)  1077;  Sec.  3358,  3360,  3354,  Code  1915; 
Wood  on  Lim.  (4th  Ed)  Sees.  237-242;  Lindauer  Merc. 
Co.  V.  Boyd,  11  N.  M.  464,  70  Pac.  568 ;  Bailway  Co.  v. 
Grain  Co.  75  Pac.  1051 ;  Hoster  v.  Sammelmann,  74  S.  W. 
728;  Lawson  v.  Tripp,  95  Pac.  520;  Mclver  v.  Bagan, 
15  II.  S.  (2  Wheat.)  24;  25  Cyc.  990;  Lewis  v.  Lewis, 
7  How.  776 ;  25  Cyc.  1226-1227 ;  25  Cyc.  1264 ;  Bledsoe 
V.  Stokes,  1  Baxt.  (Tenn.)  312;  Tallman  v.  Mutual  F. 
Ins.  Co.  27  U.  C.  Q.  B.  100 ;  Bremen  M.  Co.  v.  Bremen, 
79  Pac.  1133 ;  Bomero  v.  B.  B.  72  Pac.  37 ;  De  Baca  v. 
Wilcox,  68  Pac.  922 ;  Lutz  v.  B.  B.  30  Pac.  912 ;  Perea  v. 
Bank,  27  Pac.  322;  Wood  on  Lim.  Vol  2.  1135;  Sec. 
1450  Code  1915;  Ex  parte  De  Vore,  136  Pac.  47;  30 
Cyc.  22,  23;  Bev.  Stats.  Mo.  1909,  Sec.  2895,  2891;  9 
Cyc.  872;  Sec.  4263  Code  1915;  Wiesner  v.  Zaun  39 
Wis.  188. 

Beply  brief  of  appellant. 

Where  statute  does  not  repeal  or  cover  whole  ground 
occupied  by  common  law,  it  repeals  it  to  extent  of  con- 
flict only. 

Ex  parte  De  Vore,  supra. 

Our  statute  of  limitations  was  patterned  after  that 
of  Iowa.    Bullard  v.  Lopez,  7  N.  M.  566. 
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As  to  construction  of  such  statutes  see : 

Armijo  v.  Neher,  11  N.  M.  646 ;  U.  S.  v.  Tallmadge, 
14  N.  M.  293 ;  Terr.  v.  Davenport,  17  N.  M.  214 ;  State 
V.  Armijo,  18  N.  M.  560. 

For  definitions  of  l^al  disability,  see : 
In  re  Carew,  2  Ch.  311. 

STATEMENT  OP  PACTS. 

The  appellant;  plaintiff  below,  brought  suit  against 
John  B.  McManus,  superintendent  of  the  state  peniten- 
tiary, to  recover  damages  for  alleged  injuries  sustained 
by  him  from  a  beating  administered  to  him  while  he 
was  confined  as  a  convict.  The  complaint  alleges  that 
the  beating  occurred  on  the  19th  day  of  May,  1912; 
that  the  plaintiff  was  continuously  confined  as  a  con- 
vict in  the  penitentiary  from  December  20,  1910,  until 
October  26,  1915.  The  complaint  was  filed  December 
20,  1915.  The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  action,  in  that  the  alleged  injuries  were 
inflicted  more  than  three  years  before  the  beginning  of 
the  action,  and  that  therefore  the  right  of  action  was 
barred  by  the  statute  of  limitations.  This  demurrer 
was  sustained  by  the  Jrial  court,  and  the  cause  dismissed; 
from  which  judgment  the  plaintiff  has  appealed. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
The  several  assignments  of  error  raise  but  one  ques- 
tion, to  wit,  is  the  statute  requiring  an  action  for  dam- 
ages for  injury  to  the  person  to  be  brought  within  three 
years  of  the  date  of  the  injury  tolled  by  the  section  of 
the  statute  excepting  persons  under  any  legal  disability. 
By  section  3350,  Code  1915,  it  provided  that  an  action 
for  an  injury  to  the  person  or  reputation  of  any  person 
must  be  brought  within  three  years.  By  section  3353 
it  is  provided  as  follows : 

''The  times  limited  for  the  bringing  of  actions  by  the 
preceding  proyisions  of  this  chapter  shall,     in     favor  of 
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minors  and  persona  insane  or  under  any  legal  disability,  be 
extended  so  that  they  shall  have  one  year  from  and  after 
the  termination  of  such  disability  within  which  to  com- 
mence said  actions." 


It  is  contended  by  appellant  that  by  virtue  of  our 
statutory  provision,  section  1354,  Code  1915,  the  com- 
mon law  as  recognized  in  the  United  States  of  America 
shall  be  the  rule  of  practice  and  decision.  Therefore, 
where  there  is  no  statute  law  abrogating  it,  the  com- 
mon law  is  in  force,  and,  it  appearing  that  we  have  no 
statutory  definition  of  ''legal  disability."  it  becomes 
the  duty  of  the  court  to  look  to  the  common  law  for  a 
definition  of  this  term  as  applied  to  our  statute.  The 
seventh  section  of  the  Statute  of  James  (the  English 
statute  of  limitations)  provided  that  if  any  person  en- 
titled to  bring  any  of  the  personal  actions  mentioned 
therein  should  be,  at  the  time  the  cause  of  action  ac- 
crued, under  the  age  of  21  years,  feme  covert,  non  com- 
pos mentis,  imprisoned,  or  beyond  the  seas,  such  person 
shall  be  at  liberty  to  bring  the  same  action  within  the 
times  limited  by  the  statute  after  his  disability  has 
terminated.  In  Browning  v.  Estate  of  Browning,  3  N. 
M.  659,  9  Pac.  677,  it  was  held  that  the  statute  of  limi- 
tations of  21  James  I,  became  the  law  of  limitations  of 
the  territory  in  1876.  By  chapter  fT  of  the  Laws  of  1880 
the 'Legislature  adopted  the  statute  of  limitations  as  to 
civil  actions;  section  3353,  quoted  supra,  appearing  as 
section  10  of  that  act.^  Section  3350,  referred  to  supra, 
was  adopted  by  the  same  act  of  the  Legislature  of  1880 
as  section  5,  but  was  subsequently  amended  by  chapter 
60  of  the  Laws  of  1909,  extending  the  period  from  two 
to  three  years  within  which  the  action  could  be  brought. 

It  is  argued  by  appellant  that  while  by  the  adoption 
of  our  present  statute  of  limitations  we  repealed  the 
common-law  statute,  yet  it  is  evident  that  the  Legisla- 
ture in  the  passage  of  section  3353  had  in  mind  the 
common-law  disabilities,  and  that  it  is  therefore  proper 
to  look  to  the  English  statute  for  a  definition  of  what 
were    the    legal    disabilities   under    the    common   law. 
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Under  the  ancient  common  law  it  is  true  that  there 
were  three  principal  incidents  consequent  upon  a  con- 
viction for  felony  j  forfeiture  of  estate,  corruption  of  the 
blood,  and  the  extinction  of  civil  rights,  more  or  less 
complete,  which  is  denominated  civil  death.  At  the 
common  law  it  was  also  true  that  a  felon  could  be  sued, 
but  could  not  sue.  The  felon's  disability  to  appear  as 
plaintiff  was  due  to  the  forfeiture  of  his  estate,  result- 
ing in  the  lack  of  remedial  interest  in  the  cause  of  ac- 
tion, 30  Cyc.  22.  As  pointed  out  in  the  same  text  at 
page  23,  this  doctrine  of  the  common  law  that  a  convict 
had  no  standing  as  party  plaintiff  has  been  generally 
rejected  by  American  courts  as  a  rule  of  our  common 
law,  though  it  has  had  a  partial  survival  in  American 
statute  law.  See,  also,  9  Cyc.  872.  Under  the  English 
statute,  of  limitations  the  following  persons  were  ex- 
cluded from  the  restrictions  of  the  act:  Those  within 
the  age  of  21  years;  feme  covert;  non  compos  mentis; 
imprisoned;  beyond  the  seas.  By  our  statute  of  1880, 
the  following  persons  were  excluded  from  the  restric- 
tions of  the  act:  Minors;  insane  persons;  persons  un- 
der any  legal  disability. 

[1,  2]  A  comparison  of  our  statute  on  the  subject 
of  limitation  of  civil  actions  with  the  statute  of  Missouri 
(Rev.  St.  1909,  §  1879  et  seq.)  would  lead  one  to  be- 
lieve that  our  legislature  closely  followed  the  Missouri 
statute.  While  not  identical,  they  are  very  similar^ 
This  conclusion  was  evidently  reached  by  our  territorial 
Supreme  Court  in  considering  another  section  of  the 
same  statute  in  the  case  of  Lindauer  Mercantile  Co.  v. 
Boyd,  11  N.  M.  464.  70  Pac.  568.  It  therefore  becomes 
pertinent  to  compare  the  provision  in  the  Missouri 
statute  with  regard  to  exceptions  made  with  a  similar 
provision  in  the  statute  of  New  Mexico.  The  first  and 
second  provisions  of  the  two  statutes  are  substantially 
the  same.  The  third  provision  of  the  Missouri  statute 
excepts  those  imprisoned  on  any  criminal  charge  for  any 
time  less  than  life.  The  fourth  provision  of  the  Mis- 
souri statute  excepts  married  women.  The  New  Mexico 
statute  excepts  those  under  any  legal  disability,  and 
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makes  no  reference  to  married  women.  It  might  be 
urged  that  our  legislature  in  adopting  our  statute  with- 
out specifically  excepting  those  imprisoned  disclosed  an 
intention  to  depart  from  the  common-law  rule,  which 
had  been,  in  a  modified  form,  adopted  in  the  Missouri 
statute,  and  this  view  would  be  borne  out  by  the  fact 
that  no  reference  is  made  to  married  women,  who  have 
been  given  definite  rights  under  other  New  Mexico  stat- 
utes. In  endeavoring  to  arrive  at  the  intention  of  the 
legislature,  in  this  connection  it  is  well  to  note  that  both 
in  England  and  in  this  country  the  courts  have  consid- 
ered statutes  of  limitation  more  favorably  than  former- 
ly, and  that  while  the  statute  itself  is  to  be  construed 
liberally,  it  follows  necessarily  that  the  exceptions  which 
it  makes  in  favor  of  particular  persons  or  classes  are  to 
be  construed  with  strictness,  and  that  implied  and  equi- 
table exceptions  are  not  to  be  grafted  upon  the  statute 
of  limitations  where  the  legislature  has  not  made  the 
exception  in  express  words  in  the  statute.  See  Black  on 
Interpretation  of  Laws,  332 ;  25  Cyc.  990 ;  17  R.  C.  L., 
Limitations  of  Actions,  §§  33,  189,  190.  See,  also,  Buss 
V.  Kemp  Lumber  Co.,  23  N.  M.  567,  170  Pac.  54.  In  25 
Cyc.  at  1264,  it  is  said: 

"Imprisonment,  If  not  an  exception  in  the  statute,  cannot 
affect  the  running  of  limitation." 

One  of  the  cases  which  we  have  examined  in  sup- 
port of  this  rule,  that  of  Bledsoe  v.  Stokes,  1  Baxt. 
(Tenn.)  312,  is  not  quite  satisfactory,  and  the  opinion 
is  not  comprehensive  enough  to  throw  any  great  light 
upon  the  question.    The  court  said,  however : 

That  "when  the  Legislature  in  the  statute  of  limitations  has 
created  no  exceptions,  the  court  can  make  none  is  too  plain 
a  point  to  require  the  citation  of  authority." 

The  court  apparently  held  that  because  the  disability 
of  imprisonment  was  not  retained  and  brought  forward 
from  a  former  statute  of  limitation  into  the  present 
code,  imprisonment  did  not  constitute  a  statutory  bar. 
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The  same  argument  might  be  held  to  apply  to  the  pres- 
ent case,  in  view  of  the  fact  that  by  the  adoption  of  the 
New  Mexico  statute  without  including  the  use  of  the 
term  *^ imprisonment/'  as  it  appears  in  the  Missouri 
statute,  this  bar  to  the  operation  of  the  statute  has  not 
been  carried  forward  into  our  New  Mexico  law. 

In  Wood  on  Limitations,  vol.  2,  §  237,  an  interesting 
discussion  of  the  saving  clauses  in  statutes  of  limitations 
is  found,  from  which  it  is  to  be  observed  that  in  many 
of  the  states  persons  imprisoned  are  excepted  from  the 
operation  of  the  statute,  or,  to  be  more  exact,  the  oper- 
ation of  the  statute  of  limitations  is  tolled  in  their  favor 
for  a  definite  time  after  the  removal  of  this  disabiUty, 
if  it  be  such.  The  author  points  out  that  in  Connecti- 
cut the  saving  clause  exists  in  favor  of  persons  legally 
incapable  of  suing,  and  that  this  applies  only  in  favor 
of  infants,  feme  covert,  and  such  persons  as  by  the  com- 
mon or  statute  law  are  incapable  of  bringing  an  action 
at  law,  and  does  not  embrace  persons  imprisoned  or  be- 
yofad  the  seas.  The  same  author  at  section  241  further 
discusses  the  question  of  imprisonment,  and  points  out 
that  in  Connecticut,  New  Hampshire,  Iowa,  Kansas, 
New  Jersey,  Kentucky,  Mississippi,  Tennessee,  Dela- 
ware, Virginia,  West  Virginia,  and  New  Mexico  impris- 
onment is  not  recognized  as  constituting  a  disability, 
and  no  saving  clause  exists  in  favor  of  persons  restrain- 
ed of  their  liberty.  While  no  authority  is  cited  by  the 
author  in  support  of  this  conclusion,  at  least  so  far  as 
New  Mexico  is  concerned,  the  conclusion  arrived  at  is 
undoubtedly  based  upon  the  principle  that  ''persons 
imprisoned"  must  be  expressly  mentioned  in  the  statute 
in  order  that  they  have  the  benefit  of  the  saving  clause. 
This  principle  finds  support  in  the  case  of  Bledsoe  v. 
Stokes,  cited  supra,  and  in  the  case  of  Lawson  v.  Tripp, 
34  Utah,  28,  95  Pac.  520,  in  which  case  the  Utah  court 
said  that,  while  the  rule  is  that  statutes  of  limitation 
are  generally  to  be  liberally  construed,  it  is  also  a  well- 
recognized  doctrine  that  when  such  statutes  contain  pro- 
visions excepting  certain  persons  or  classes  from  the 
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operation  of  the  statutes,  those  exceptions  are  to  be 
strictly  construed,  and  courts  will  not  by  construction 
extend  such  an  exception  to  include  persons  not  ex- 
pressly mentioned  therein.  We  have  cited  Black  on 
Interpretation  of  Laws,  supra,  in  support  of  this  prin- 
ciple, and  numerous  other  authorities  might  be  added, 
with  which,  however,  we  will  not  cumber  this  opinion. 
** Legal  disability,''  which  is  the  term  used  in  our  stat- 
ute, is  defined  by  Bouvier  to  be  a  **want  of  legal  capaci- 
ty to  do  a  thing."  As  applied  to  the  statute  of  limita^ 
tions  in  civil  actions,  it  would  unquestionably  mean 
legal  capacity  to  bring  the  action,  and,  as  we  have  point- 
ed out,  at  common  law  a  convict  was  without  power  to 
bring  a  civil  action,  and,  as  also  pointed  out,  this  rule 
has  been  changed  in  American  jurisdictions,  save  in  a 
few  which  have  preserved  the  common-law  rule  by  stat- 
utory enactment.  In  *New  Mexico  there  is  no  disability 
in  a  convict  to  institute  a  civil  action,  the  only  results 
of  conviction  of  crime  being  as  set  forth  in  our  statute, 
section  1450,  Code  1915,  and  the  provisions  of  section 
1,  art.  7  of  the  Constitution.  The  constitutional  provis- 
ion having  to  do  with  the  convict's  loss  of  the  right  of 
suffrage  and  the  statutory  provision  setting  forth  the 
effects  of  conviction  for  crime,  but  not  including  for- 
feiture, corruption  of  blood,  or  loss  of  civil  rights.  In 
Missouri  it  is  provided  by  statute  that  convicts  for  life 
are  civilly  dead,  and  as  to  their  estates,  an  imprison- 
ment for  life  shall  result  in  the  administration  and  dis- 
position of  the  estate  as  if  he  were  naturally  dead.  Sec- 
tion 2895,  Rev.  Stats.  Mo.  1909.  Our  legislature  must 
have  recognized  the  fact  that  Missouri  was  closely  fol- 
lowing, in  its  legislation,  the  conmion-law  rules  upon  the 
subject  of  imprisonment  or  conviction,  and,  having 
elected  to  depart  from  the  language  of  the  Missouri  stat- 
ute, our  legislature  evidently  disclosed  an  intention  to 
depart  from  the  common-law  rule,  and  the  Missouri 
rule,  and  we  believe  that  this  is  clearly  evidenced  by  the 
fact  that  in  all  other  respects  the  two  statutes  are  simi- 
lar.    In  the  able  brief  by  appellee  an  interesting  dis- 
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cus&ion  is  had  of  the  statutory  and  constitutional  pro- 
visions of  our  statute,  which  is  not  only  instructive,  but 
strengthens  us  in  the  conclusion  at  which  we  have  ar- 
rived. We  do  not  desire  to  add  this  to  our  opinion,  how- 
ever, and  thereby  further  lengthen  the  same.  It  is  our 
conclusion  that  the  legislature  of  New  Mexico  had  in 
mind  the  general  rule  that  exceptions  contained  in  stat- 
utes of  limitations  in  favor  of  particular  persons  or 
classes  are  to  be  construed  with  strictness,  and  that  im- 
plied or  equitable  exceptions  are  not  to  be  grafted  upon 
the  statute  where  the  legislature  has  not  made  the  ex- 
ception in  express  words  in  the  statute.  Further,  that 
the  legislature,  having  before  it  the  Missouri  statute, 
which  in  express  terms  excepted  persons  imprisoned  for 
less  than  life,  elected  to  depart  from  the  language  of 
that  statute,  and  from  the  effect  of  imprisonment  under 
the  English  statute  of  limitations,  which  unquestionably 
can  have  no  application  to  our  changed  circumstances 
and  conditions.  In  view  of  these  conclusions  we  can 
not  hold  that  the  term  ** under  any  legal  disability,"  as 
contained  in  our  statute,  should  be  construed  as  includ- 
ing persons  imprisoned. 
'  For  the  reasons  stated,  the  judgment  of  the  trial  court 
is  afiSrmed ;  and  it  is  so  ordered. 

Pabker,  J.,  concurs.    Roberts,  J.,  dissents. 


[No.  2139.  July  11,  1918.] 

MOORE  V.  COLLINS  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  In  matters  of  arbitration,  if  a  writing  be  not  required  by 
the  terms  of  the  submission  or  of  a  statute  applicable  to  the 
proceeding,  a  parol  award  is  good,  eBpecially  if  the  submis- 
sion is  by  parol.  P.  238 

2.  In  replerin.  Tteld,  on  the  evidence,  that  whether  the  own- 
ership of  the  property  in  controversy  was  submitted  to  arbi- 
tration and  award  was  for  the  jury.  P.  238 
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Appeal  from  District  Court,  Chaves  County;  Rich- 
ardson, Judge. 

Action  in  replevin  by  D.  H.  Moore  against  A.  O. 
Collins  and  the  Boswell  Hardware  Company.  Judg- 
ment for  defendants  upon  a  directed  verdict,  and  plain- 
tiff appeals.  Reversed,  and  cause  remanded  for  a  new 
trial. 

STATEMENT  OF  FACTS. 

This  is  an  action  in  replevin,  the  complaint  setting 
up  that  on  the  14th  day  of  April,  1916,  the  plaintiff 
was  the  owner  of  a  certain  spraying  machine;  that  on 
or  about  the  —  day  of  September,  1916,  the  defendant 
A.  0.  Collins,  without  legal  right  thereto,  removed  the 
said  sprayer  from  the  farm  of  the  plaintiff  and  deliv- 
ered the  possession  thereof  to  the  defendant  RosT^ell 
Hardware  Company,  under  some  contract  to  the  plain- 
tiff unknown,  and  that  the  defendants,  one  or  both  of 
them,  wrongfully  detained  the  possession  of  said  spray- 
er from  the  plaintiff,  and  have  so  detained  the  posses- 
sion thereof,  to  the  damage  of  plaintiff  in  the  sum  of 
$25;  that  the  value  of  said  sprayer  with  its  appurtan- 
ances  is  $400.  The  defendants  by  answer  denied  all  the 
allegations  of  plaintiff's  complaint.  At  the  close  of  the 
plaintiff's  case  the  defendants  demurred  to  the  plain- 
tiff's evidence,  and  moved  the  court  to  instruct  the  jury 
to  return  a  verdict  finding  the  issues  in  favor  of  the 
defendants,  and  for  nominal  damages  in  the  sum  of  one 
cent.  This  motion  was  sustained  by  the  trial  judge, 
and  the  verdict  as  directed  assessed  damages  at  one  cent, 
and  the  value  of  the  property  replevined  at  $400.  From 
a  judgment  based  upon  this  verdict  the  appellant  ap- 
peals. 

GiBBANY  &  Epstein,  of  Roswell,  for  appellant. 

Hiram  M.  Dowell,  of  Roswell,  for  appellees. 
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OPINION  OF  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above).  It 
is  evident  that  the  trial  court  directed  the  verdict  in 
this  case  upon  the  theory  that  upon  plaintiff  rested  the 
burden  of  proof  as  to  the  ownership  of  the  property  in 
question,  and  that  plaintiff  failed  to  prove  ownership. 
It  was  asserted  by  the  motion  of  counsel  for  defendants 
that  the  only  evidence  as  to  the  ownership  of  the  prop- 
erty in  question  was  the  bill  of  sale  from  one  Hunter 
to  the  plaintiff,  and  the  attempt  to  show  that  Hunter 
owned  the  property  by  reason  of  an  award  by  arbitra- 
tors selected  by  the  said  Hunter  and  one  A.  0.  Collins. 
Whether  the  trial  court  sustained  this  motion  upon  the 
theory  that  the  award  of  the  arbitrators  could  not  be 
varied  by  parol  testimony  does  not  clearly  appear.  It 
is  evident,  however,  from  the  record  that  plaintiff,  af- 
ter the  introduction  of  the  bill  of  sale  from  Hunter  to 
himself,  undertook  to  prove  that  in  the  arbitration  of 
certain  diflSculties  betweeji  Hunter  and  his  tenant,  Mr. 
Collins,  a  parol  award  was  made  by  the  arbitrators  of 
the. sprayer  in  question,  to  Hunter. 

The  first  witness  put  upon  the  stand  by  plaintiff,  one 
J.  E.  Clayton,  testified  that  among  other  items  submit- 
ted to  the  arbitration  was  the  sprayer,  which  was  by 
the  arbitrators  awarded  to  Hunter.  The  witness  was 
asked  why  the  award  of  the  property  in  question  and 
other  personal  property  was  not  included  in  the  writ- 
ten award,  which  showed  little  else  than  the  balance  due 
from  Hunter  to  Collins.    His  reply  to  this  question  was : 

"Because  we  took  the  value  of  those  various  items  as  pros- 
sented  by  each  party  and  cast  a  balance  as  between  them, 
and  we  charged  Hunter  up  with  the  total  cost  of  the  sprayer 
and  gave  him  the  possession,  and  we  charged  Mr.  Collins 
up  with  certain  things  he  admitted  that  he  had  and  gave 
Hunter  credit  for  those,  and  the  notep  and  some  uncollected 
accounts  that  were  in  the  possession  of  Hunter  were  charged 
up  to  him  at  their  face  valUe  and  turned  over  to  him,  and 
In  the  final  balance  Hunter  gave  his  check  to  Mr.  Collins 
for  the  amount  between  them  after  all  of  the  accounts  were 
cast  and  the  balance  struck." 
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[1]  The  rule  upon  the  subject  of  parol  awards  is 
stated  in  3  Cyc.  at  page  665  thus: 

"If  a  writing  he  not  required  by  the  terms  of  the  submis- 
sion or  of  a  statute  applicable  to  the  proceeding,  a  parol 
award  is  good,  especially  if  the  submission  is  by  parol." 

This  rule  finds  support  in  the  following  authorities, 
among  others:  Phelps  v.  Dolan,  75  111.  90;  Donnell  v. 
Lee,  58  Mo.  App.  288 ;  Jones  v.  Dewey,  17  N.  H.  596. 

[2]  By  appellees  it  is  strenuously  contended  in 
their  brief  that  there  was  a  failure  to  prove  submission 
of  the  property  in  question  to  arbitration  and  award. 
The  following  questions  were  asked  of  the  first  witness 
of  plaintiff  on  cross-examination: 

"Q.  Tou  made  this  written  final  statement?  A.  Tet* 
sir.  Q.  Now,  Mr.  Clayton,  who  made  the  transfer,  who 
outlined  to  the  parties  what  was  to  be  submitted  to  them? 
A.  Mr.  Collins  and  Mr.  Hunter  each  one  came  in  separately 
and  made  a  statement  of  the  claims  that  they  made  against 
the  other.  Q.  Mr.  Clayton,  did  Mr.  Hunter  submit  this 
sprayer  to  you  as  you  say  they  made  separte  statements,  or 
did  Mr.  Collins?     A.     I  do  not  recall." 

It  is  contended  by  appellees  in  this  connection  that 
because  the  parties  came  before  the  arbitrators  separ- 
ately that  there  was  a  failure  to  prove  submission.  We 
do  not  think  that  this  necessarily  follows. 

Prom  another  portion  of  the  evidence  of  the  same 
witness  it  would  seem  to  be  clear  that  there  was  either 
a  submission  of  the  property  in  question  to  the  arbitrat- 
ors for  award,  or,  at  least,  an  acquiescence  in  the  dispo- 
sition of  the  property  by  the  arbitrators.  The  evidence 
referred  to  follows: 

"Q.  Did  you  in  fact  award  the  ownership  and  possession 
of  personal  property  that  is  not  described  in  the  paper  which 
I  have  shown  you?  A.  We  did.  Q.  Was  that  award  a 
separate  award  in  writing  or  verbally  between  the  parties? 
A.  Verbally  in  the  presence  of  both  of  the  parties.  Q. 
Did  they  acquiesce  or  not  at  that  time  in  the  award?  A. 
They  did  acquiesce,  both  of  them." 
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From  the  foregoing  it  would  appear  that  there  was 
some  evidence  tending  to  prove  that  by  a  parol  award 
Mr.  Hunter  had  been  awarded  the  spraying  machine 
in  question,  which,  by  the  bill  of  sale,  he  had  transferred 
to  the  plaintiff,  Mr.  Moore.  It  is  true  that  the  other 
arbitrator  introduced  as  a  witness  had  no  recollection 
of  the  matter,  so  that  there  was  a  question  as  to  the 
weight  of  the  evidence,  but  this  was  for  the  jury,  and  a 
verdict  should  not,  therefore,  have  been  directed. 

For  the  reasons  stated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial ;  and  it  is  so  ordered. 

Parkeb  and  Bobebts,  J.J.,  concur. 


[No.  2165,  April  24,  1918.] 
STATE  V.  ADAMS. 

SYLLABUS  BY  THE  COURT. 
An  "Inhabited  house,"  as  used  in  section  1705,  Code  1916, 
Is  a  house  which,  at  the  time  of  the  discharge  of  a  deadly 
weapon  within  300  yards  thereof,  is  occupied  by  persons  as  a 
dwelling. 

Hanna,  G.  J.,  dissenting. 

Appeal  from  District  Court,  Grant  County;  Eyan, 
Judge. 

Cecil  Adams  was  convicted  of  uiilawfuUy  discharging 
a  pistol  within  the  limits  of  a  settlement,  and  he  appeals. 
Beversed  and  remanded,  with  instructions. 

TERRttij  &  Dashiell,  of  Silver  City,  and  Weeks  4 
Owens,  of  El  Paso,  Tex.,  for  appellant. 

C.  A.  Hatch,  Assistant  AttoAiey  General,  for  the 
State. 

OPINION  OP  THE  COURT. 

PARKER,  J.  Appellant  was  tried  and  convicted  in 
the  district  court  of  Grant  county  upon  the  charge  of 
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unlawfully  discharging  a  pistol  within  the  limits  of 
the  settlement  of  Bodeo.  At  the  conclusion  of  the  evi- 
dence the  appellant  moved  the  court  for  a  directed  ver- 
dict of  not  guilty  upon  the  ground  that  the  evidence 
failed  to  disclose  that  he  had  discharged  the  pistol  with- 
in 300  yards  of  an  inhabited  house,  as  is  required  by 
section  1705,  Code  1915,  under  which  the  indictment 
was  drawn.  It  appears  from  the  evidence  that  the  pis- 
tol was  discharged  by  the  appellant  close  to  and  with- 
in 300  yards  of  a  house  belonging  to  one  Harry  C.  Wil- 
son. The  house  was  referred  to  in  the  testimony  as  the 
"Wilson  house"  and  the  "Country  Club.'*  There  waa 
evidence  introduced  to  the  effect  that  the  house  in  ques- 
tion was  used  as  a  house  of  prostitution.  There  is  evi- 
dence for  the  defendant,  and  not  denied,  that  the  house 
in  question  on  the  occasion  of  the  shooting  was  unoccu- 
pied by  any  person ;  at  least,  no  response  was  obtained 
from  within  when  the  appellant  knocked  on  the  door 
of  the  house.  He  had  gone  to  the  house  to  see  the  own- 
er, Wilson,  who  was  not  there  at  the  time,  and  so  far  aa 
appears,  no  one  else  was  there. 

The  offense  created  by  statute  is  the  offense  of  dis- 
charging a  deadly  weapon  within  a  settlement,  a  "set- 
tlement" is  defined  in  the  section  of  the  act  as  any  point 
within  300  yards  of  an  inhabited  house.  The  section 
is  as  follows: 


"Any  person  who  shall  unlawfully  draw,  flourish  or  dis- 
charge a  rifle,  gun  or  pistol  within  the  limits  of  any  settle- 
ment in  this  state,  or  within  any  saloon,  store,  public  hall, 
dance  hall  or  hotel,  in  this  state,  except  the  same  be  done 
by  lawful  authority,  or  in  the  lawful  defense  of  himself,  his 
family  or  his  property,  upon  conviction  thereof,  shall  be 
punished  by  a  flne  of  not  more  than  one  thousand  dollars, 
or  by  imprisonment  for  a  term  of  not  more  than  three 
years,  or  by  both  such  flne  and  Imprisonment,  in  the  dis- 
cretion of  the  court.  The  word  'settlement,'  as  used  in 
this  article,  shall  be  construed  to  mean  any  point  within 
three  hundred  yards  of  any  inhabited  house,  in  the  state 
of  New  Mexico." 

It  is  to  be  observed  from  the  language  used  in  this 
section  that  a  distinction  is  made  between  a  settlement 
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and  Any  saloon,  store,  public  hall,  dance  hall,  or  hotel. 
The  crime  consists  in  discharging  a  deadly  weapon  with- 
in any  of  the  named  buildings,  while  in  regard  to  dis- 
charging a  weapon  near  an  inhabited  house  it  is  con* 
templated  that  the  offense  shall  be  committed  outside  of 
the  house  and  within  300  yards  thereof.  This  distinc- 
tion we  deem  of  considerable  importance  in  determine- 
ing  the  true  definition  of  ''inhabited  house"  as  used  in 
the  statute.  In  regard  to  a  saloon,  store,  public  hall, 
dance  hall,  or  hotel,  it  is  immaterial  whether  any  per- 
sons, other  than  the  offender,  are  in  these  buildings 
when  the  offense  is  committed.  On  the  other  hand, 
where  the  offense  is  committed  outside  of  a  house,  it 
must  be  at  the  time  an  inhabited  house,  a  house  in  which 
X>ersons  are  then  living.  Taking  into  consideration  the 
plain  object  of  this  statute,  we  deem  the  words  "inhab- 
ited house"  to  require  that  the  house  is  at  the  very  time 
when  the  offense  is  committed  inhabited  by  people  who 
are  living  there.  The  statute  was  designed  to  prevent 
the  indiscriminate  and  careless  shooting  of  firearms  in 
the  vicinity  of  dwellings  where  people  are  living  at  the 
time.  In  this  way  all  danger  of  annoyance,  fright,  or 
accidental  injury  from  the  careless  or  other  use  of  fire- 
arms in  the  immediate  vicinity  of  a  dwelling  house  was  . 
to  be  obviated.  The  statute  was  designed  for  the  pro- 
tection of  the  families  living  in  their  homes,  and  in  this 
view  of  the  statute  the  house  must  be  inhabited  at  the 
very  time  the  deadly  weapon  is  discharged.  If  a  dwell- 
ing house  is  habitually  occupied  by  people,  and  they 
should  on  the  occasion  of  the  discharge  of  the  deadly 
weapon  be  absent  from  such  house,  no  harm  could  pos- 
sibly result  to  them  from  the  commission  of  the  act. 
The  object  to  be  subserved  by  the  statute  would  not  ex- 
ist under  such  circumstances.  The  offense  is  not  malum 
in  se,  but  is  malum  prohibitum.  There  is  nothing  il- 
legal or  immoral  in  discharging  a  deadly  weapon  within 
300  yards  of  an  inhabited  house,  and  the  same  is  an  of- 
fense against  the  law  simply  because  the  statute  so  de- 
clares.   If  the  conditions  which  the  statute  was  designed 
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to  remedy  do  not  exist,  that  is,  if  the  house  is  not  then 
and  there  inhabited  or  occupied  by  persons,  then  there 
is  no  reason  for  the  prohibition  mentioned  in  the  stat- 
ute. 

In  this  case  there  is  no  evidence  whatever  that  this 
house  was  occupied  by  any  person  whomsoever  at  the 
time  the  pistol  was  discharged,  and,  on  the  other  'hand, 
the  evidence  would  tend  to  indicate  that  no  persons 
were  within  the  house  oji  that  occasion.  We  define  an 
'^ inhabited  house,"  as  used  m  this  statute,  as  a  house 
'  which  at  the  timers  occupied  by  persons  as  a  dwelling. 
We  do  not  wish  to  be  understood  that  the  house  must 
be  the  dwelling  house  of  a  family.  A  house  of  prostitu- 
tion may  be  a  dwelling  house  within  the  meaning  Qf 
the  statute  if  somebody  in  fact  is  dwelling  therein  at  the 
time  of  the  discharge  of  the  deadly  weapon.  But  in 
this  case  there  is  no  evidence  whatever  that  anybody 
ever  used  this  house  as  a  dwelling  place,  and,  upon  the 
occasion  of  (he  offense  charged,  the  evidence  rather 
tends  to  show  that  no  person  was  in  the  house. 

For  the  reasons  stated,  the  motion  to  instruct  a  ver- 
dict for  the  defendant  should  have  been  granted.  The 
cause  will  be  reversed,  and  remanded  to  the  district 
court,  with  instructions  to  award  a  new  trial ;  and  it  is 
so  ordered. 

BoBEBTS,  J.  concurs. 

HANNA,  C.  J.  It  is  my  opinion  that  the  record  dis- 
closes that  the  house  was  an  inhabited  one.  I  therefore 
dissent. 


[No.  1881,  November  21,  1917.] 
BACA  et  al.  v.  CATRON. 

SYLLABUS  BY  THE  COURT. 
1.  A  formal  party,  or  a  person  who  makes  himself  a  party 
by  his  own  conduct  during  the  litigation,  is  not  entitled  to 
intervene  under  section  4382,  Code  1915,  for  the  purpose  of 
subsequently  litigating  rights  which  he  failed  to  assert  in  the 
main  proceeding.  P.  245 
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2.  The  owner  of  a  segregated  tract,  in  possesBlon,  cannot 
be  proceeded  ^tgainat  as  an  unknown  owner,  and  is  not  made 
a  party  by  service  of  process  by  publication  against  unknown 
owners  in  a  partition  suit.  P.  246 

3.  A  person  not  named  in  the  oomplaint  nor  served  with 
summons,  if  he  has  an  interest  in  the  matter  in  litigation, 
makes  himself  a  party  to  the  cause  by  acts  and  conduct  on 
his  part  amounting  to  a  general  appearance.  P.  247 

4.  The  record  on  appeal  must  show  all  of  the  record  of  the 
trial  court  necessary  for  a  consideration  of  the  questions  pre- 
sented for  review,  and  this  duty  devolyes  upon  the  appellant 
or  plaintiff  in  error.  P.  248 

6.  The  trial  court  will  take  judicial  notice  of  the  record  of 
a  case  on  trial  before  it  in  determining  .whether  a  person 
claiming  the  right  to  Intervene  under  the  statute  is  a  party  to 
the  main  cause  3r  not,  and  the  court  will  perform  this  duty 
without  any  request  from  the  parties.  P.  249 

On  Motion  for  Rehearing. 

6.  Where  it  appears  from  the  complaint  in  a  partition  suit 
and  the  proceedings  thereunder  that  the  parties  were  tenants 
in  common  when  instituting  the  suit,  it  is  immaterial  that  the 
complaint  shows  that  at  some  time  prior  to  the  suit  the  prop- 
erty was  owned  in  seyeralty.  P.  251 

Appeal  from  District  Court,  Sandoval  County;  Mech- 
em,  Judge. 

Suit  for  partition  by  Trinidad  Baca  and  others 
against  the  Unknown  Heirs  of  Jacinto  Palaez  and  oth- 
ers, in  which  C.  C.  Catron,  by  leave  of  court,  filed  a 
petition  of  intervention  and  answer.  From  an  order 
striking  the  petition  in  intervention  and  answer,  inter- 
vener appeals.    Affirmed. 

Reed  Holloman  and  C.  C.  Catron,  both  of  Santa 
Fe,  for  appellant. 

A.  B.  McMiLLEN,  of  Albuquerque,  for  appellee. 
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OPINIO!*  OP  THE  COURT. 

PARKER,  J.  The  appellant,  with  leave  ^f  the  court, 
filed  a  petition  of  intervention  and  answer  in  the  case 
of  Baca  v.  Unknown  Heirs  of  Jacinto  Palaez  et  al.,  the 
same  being  a  suit  to  partition  the  La  Majada  grant. 
Prior  to  the  filing  of  said  petition  of  intervention  and 
answer  by  appellant  this  court  had  dismissed  the  appeal 
of  certain  appellees  in  the  partition  suit.  20  N.  M.  1, 
145  Pac.  945.  The  petition  of  intervention  set  up  facts 
tending  to  show  that  the  appellant  was  the  owner  in  fee 
of  a  segregated  tract  of  land  within  the  grant,  and  that 
he  and  his  predecessors  in  title  had  been  in  possession 
thereof  for  more  than  50  years.  Certain  plaintiffs  and 
defendants  represented  by  A.  B.  McMillen,  Esq.,  filed 
in  said  cause  what  has  been  consistently  called  a  motion 
to  dismiss  the  petition  of  intervention.  This  so-called 
motion  was  based  upon  the  ground  that  the  report  of 
the  referee  and  the  decree  approving  the  same,  filed  in 
the  partition  suit,  concluded  the  appellant  upon  all 
questions  raised  by  him  in  his  petition  of  intervention. 
Subsequent  to  the  filing  of  the  motion  an  affidavit  sup- 
porting the  motion  was  filed.  It  stated  facts  tending  to 
show  that  the  appellant  was  a  party  defendant  in  the 
partition  suit,  litigated  his  rights  in  the  premises,  and 
had  full  opportunity  to  prove  whatever  right  he  pos- 
sessed in  any  of  the  lands  in  said  grant.  After  argu- 
ment of  counsel  the  trial  court  struck  the  petition  of 
intervention  and  answer  of  appellant  from  the  files, 
and  it  is  from  that  action  that  this  appeal  has  been  per- 
fected. 

To  avoid  confusion  and  possible  misunderstanding  we 
shall  state  the  substance  of  the  contentions  of  the  par- 
ties to  this  appeal.  The  appellant  contends  that:  (1) 
The  defense  of  res  adjudicata  cannot  be  raised  by  mo- 
tion to  strike,  but  must  be  pleaded  in  bar,  where  the 
facts  and  the  nature  of  the  prior  adjudication  do  not 
appear  upon  the  face  of  the  pleadings;  (2)  that  the  mo- 
tion  contains  no  grounds  authorized  by  statute  for  the 
filing  of  a  motion  to  strike;  (3)  that  the  plea  of  res  ad- 
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judicata  cannot  be  founded  upon  an  interlocutory  judg- 
ment ;  (4)  that  section  4382,  Code  1915,  authorized  the 
filing  of  the  petition  of  intervention  and  answer;  (5) 
that  appellant  claims  title  to  segregated  lands  within 
the  grant,  and,  not  having  been  served  with  process  nor 
brought  into  court  by  virtue  of  the  service  by  publica- 
tion upon  unknown  owners  or  heirs,  appellant  having 
been  in  actual  possession  of  said  land,  he  was  author- 
ized to  intervene  and  have  determined  his  right  to  such 
segregated  land;  (6)  that  the  ruling  of  the  trial  court 
deprived  him  of  certain  rights  of  property  guaranteed 
under  the  ^Constitution  of  the  United  States  and  under 
the  Constitution  of  the  state;  and  (7)  that,  after  leave 
had  been  granted  to  file  the  petition,  an  attack  thereon 
could  have  been  made  only  by  demurrer.  The  appel- 
lant also  contends  that  the  motion  to  strike  raised  a 
question  upon  which  he  was  entitled  to  a  jury  trial. 

The  brief  of  appellees  is  devoted  to  the  following 
propositions:  (1)  That  the  action  of  the  trial  court 
will  be  presumed  to  be  correct,  unless  the  contrary  is 
clearly  shown  by  record;  (2)  that  the  matters  stated  in 
the  motion  and  affidavit  must  be  considered  to  be  true 
in  the  absence  of  anything  in  the  record  disputing  same ; 
(3)  that  no  proper  exceptions  were  taken  by  appellant 
to  the  report  of  the  referee;  (4)  that  appellant's  fail- 
ure to  assert  title  to  his  segregated  lands  in  the  parti- 
tion suit  precludes  him  from  setting  it  up  now;  (5)  that 
the  procedure  adopted  by  appellees  to  determine  the 
appellant's  right  to  litigate  the  issue  presented  by  the 
petition  was  correct;  (6)  that  the  trial  court  will  take 
judicial  notice  of  its  record  and  the  proceedings  in  a 
case  before  it;  and  (7)  that  appellees  did  not  plead  nor 
attempt  to  raise  the  defense  of  res  adjudicata.  Other 
portions  of  said  brief  disclose  that  the  trial  court  con- 
cluded that  a  party  to  a  cause  had  no  right  to  inter- 
vene therein  and  set  up  rights  which  he  could  have  as- 
serted in  the  first  instance  but  did  not  assert. 

[1]     Section  4382,  Code  1915,  provides: 
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"During  the  pendency  of  Buch  suit  or  proceeding  any 
person  claiming  to  be  interested  in  the  premises  may  appear 
and  answer  the  complaint  and  assert  his  right  by  way  of 
intervention,  whether  such  interest  be  derived  or  claimed 
under  the  common  source  of  title  or  otherwise,  and  the 
court  shall  decide  upon  their  rights  as  though  they  had 
been  made  parties  in  the  first  instance." 

The  statute  itself  is  sufficient  authority  for  the  state- 
ment that  the  right  of  intervention  is  given  to  one  claim- 
ing to  be  interested  in  the  preinises  who  is  not  a  party 
to  the  main  suit  and  was  not  intended  to  operate  in 
favor  of  a  party  thereto.  The  statute  was  referred  to 
in  Baca  et  al.  v.  Anaya  et  al.,  14?  N.  M.  382.  387,  94  Pac. 
1017,  and  Montoya  v.  Unknown  Heirs  et  al.,  16  N.  M. 
349,  386,  120  Pac.  676.  In  the  Baca-Anaya  case  the 
court  said: 


"This  language  is  plain,  and  prima  facie  needs  no  con- 
struction." 


A  person  made  a  party  defendant  to  a  partition  suit 
is  afforded  ample  opportunity  to  defend  and  assert  his 
right  by  way  of  answer,  and  there  is  no  occasion  for 
such  a  party  to  plead  by  way  of  intervention.  In  other 
words,  the  statute  applies  to  those  claiming  an  interest 
in  the  premises  who  are  not  parties  to  the  cause,  but 
who  may  take  advantage  of  the  statute  and  become  par- 
ties and  entitled  to  litigate  their  rights  by  filing  a  peti- 
tion of  intervention. 

[2]  The  inquiry,  therefore,  is,  Was  appellant  a  for- 
mal party  to  the  partition  suit  ?  The  record  on  this  ap- 
peal discloses  that  he  was  nqt.  The  formal  parties  were 
the  unknown  heirs  of  certain  designated  persons,  un- 
known owners,  and  unknown  claimants  of  interest  ad- 
verse to  plaintiffs.  The  appellant,  the  owner  of  a  seg- 
regated tract  of  land  wdthin  the  grant  and  in  possession 
thereof,  was  not  affected  by  such  suit  if  not  a  party 
thereto,  and  cannot  be  held  to  have  been  made  a  party 
under  the  designation  of  unknovni  owners  and  claim- 
ants.   Rodriguez  et  al.  v.  La  Cueva  Ranch  Co.,  17  N. 
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M.  246,  134  Pac.  228.  Prom  a  consideration  of  the  ques- 
tion thus  far  it  is  apparent  that  appellant,  not  being, 
or  having  become,  a  formal  party  to  the  partition  suit, 
was  entitled  to  intervene  and  litigate  his  rights  in  the 
t)remises,  unless  he  otherwise  became  a  party. 

[3]  If  a  person,  not  made  a  formal  party  to  a 
cause,  enters  upon  the  trial  of  the  issues  made  by  the 
formal  parties  thereto  and  litigates  his  rights  therein 
and  is  decreed  relief,  in  whole  or  in  part,  he  cannot  be 
heard  to  assert  that  he  may  further  litigate  his  rights  by 
way  of  petition  of  intervention,  providing  the  court  had 
jurisdiction  of  the  subject-matter  in  the  first  instance. 
In  such  cases  the  voluntary  act  of  the  party  in  contest- 
ing with  others  the  issues  in  the  case  and  asserting  his 
rights  and  receiving  benerfts  under  the  decree  operates 
as  effectually  against  him  as  though  he  were  made  a 
formal  party  in  the  first  instance  and  assisted  in  mak- 
ing up  the  issues  by  a  formal  answer  to  the  complaint. 
In  2  Enc.  P.  &  P.  643,  it  is  said : 

"A  person  who  is  not  named  in  the  complaint  nor  serv- 
ed with  summons,  if  he  has  an  interest  in  the  matter  in 
litigation,  makes  himself  a  party  by  a  general  appearance." 

In  Thompson  v.  Schuyler  et  al.,  Gilman  (111.)  271, 
an  action  in  ejectment  against  Brewer,  it  was  held  that 
Thompson  became  a  party  to  the  cause  by  appearing 
and  defending  the  same  at  every  step  until  final  judg- 
ment was  rendered.  In  Denver  &  Rio  Grande  R.  Co.  v. 
Loveland,  16  Colo.  App.  146,  64  Pac.  381,  it  was  held 
that  the  trial  court  erred  in  substituting  the  Denver  & 
Rio  Qrande  Railroad  Company  as  defendant  in  lieu  of 
the  named  defendant,  the  Denver  &  Rio  Grande  Rail- 
way Co.,  but  that  the  error  was  waived  by  the  appear- 
ance of  the  latter  company.  From  that  holding,  tiiough 
the  same  may  not  be  directly  in  point  in  this  case,  we 
,  infer  that  such  appearance  on  the  part  of  the  last-named 
company  conferred  jurisdiction  of  it  in  that  cause  the 
same  as  though  it  had  been  made  a  formal  party  there- 
to.   See,  also,  Buerk  v.  Imhaeuser  (C.  C.)  8  Fed.  457; 
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Moore  v.. Bruce  et  al.,  85  Va.  139,  143,  7  S.  E.  195; 
Moyer  v.  McCullough,  1  Ind.,  340;  Wilkiiis  et  al.  v. 
Wilkins,  4  Port.  (Ala.)  245.  In  TyrreU  v.  Baldwin,  67 
Cal.  1,  4,  6  Pae.  867,  it  was  held  that  a  person  not  named 
in  the  complaint,  but  who  might  have  intervened,  was 
bound  by  a  decree  rendered  against  him,  where  he  had 
obtruded  himself  into  the  action  by  filing  an  answer. 
The  court  said  that,  though  he  was  not  named  in  the 
complaint,  he  availed  himself  of  the  rights  and  privi- 
leges of  a  defendant.  In  re  Heldman's  Estate,  153 
App.  Div.  583,  138  N.  Y.  Supp.  59,  it  was  held  that  a 
person  appearing  before  a  referee  became  a  party  to  the 
proceedings.  He  was  not  a  formal  party,  nor  was  he 
served  with  process  or  allowed  to  intervene.  The  court 
said :  I 

"The  report  of  the  referee  also  recites  that  Troppman 
appeared  by  this  attorney.  Such  an  appearance  by  at- 
torney in  open  court  without  objectton  by  any  other  party 
was  eftectual  to  make  him  a  party  to  the  proceedings." 

Several  cases  seemingly  holding  to  the  contrary  of 
this  doctrine  may  be  distinguished  on  the  ground  that 
the  court  acquires  no  jurisdiction  to  render  a  judgment 
against  an  intruder  against  whom  no  cause  of  action  is 
stated  in  the  complaint.  See  Garvey  v.  Falk,  58  Misc. 
Rep.  367,  111  N.  Y.  Supp.  175,  and  Bland  v.  Stewart, 
35  W.  Va.  518,  14  S.  E.  215.  This  general  doctrine  was 
not  discussed  by  either  of  the  parties  to  this  cause,  but 
mention  of  it  becomes  necessary  for  the  reason  that' the 
question  of  the  right  of  the  appellant  to  intervene  in 
the  partition  suit  may  have  been  determined  by  the  trial 
court  upon  the  record  of  the  proceedings  before  the  ref- 
eree, to  whom  the  trial  of  this  cause  was  referred,  and 
therefore  entirely  independent  of  any  reference  to  the 
record  proper. 

'  [4]  The  appellant  has  restricted  the  consideration 
of  the  question  to  the  re^^ord  proper,  although,  as  we 
have  shown,  he  may  have  become  a  party  to  the  parti- 
tion suit  by  appearing  before  the  referee  and  there  lit- 
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igating  his  rights  in  the  premises,  and  this  he  might  have 
done  notwithstanding  that  he  was  not  named  as  a  for- 
mal defendant  nor  had  entered  a  formal  appearance  in 
the  cause.  The  question  now  turns  upon  the  sufficiency 
of  the  record  of  this  case  on  appeal,  for,  conceding,  as 
we  must,  that  the  trial  court  may  have  determined  that 
the  appellant  had  no  right  to  intervene,  in  that  he  be- 
came a  party  to  the  cause  by  participation  in  the  trial 
and  the  contesting  of  his  rights  therein,  we  cannot  de- 
termine the  correctness  of  the  action  of  the  trial  court, 
in  the  absence  9f  a  record  of  the  proceedings  had  before 
the  referee.  In  the  former  appeal  of  this  case,  reported 
in  20  N.  M.  1,  145  Pac.  945,  we  held  that  the  record  on 
appeal  must  show  all  of  the  record  of  the  trial  court  nec- 
essary for  a  consideration  of  the  questions  presented  for 
review,  and  that  this  duty  devolved  upon  the  appellant 
or  plaintiff  in  error.  In  the  case  at  bar  the  praecipe 
calls  for  the  following,  among  other  designated  papers 
not  material  to  this  discussion : 

"All  pleadings,  motions,  petitions,  or  other  papers  filed 
by  C.  C.  Catron  as  a  party  to  said  cause  In  the  office  of  the 
clerk  of  the  court,  and  all  orders  or  motions  based  thereon 
or  affecting  the  same." 

The  transcript  of  record,  according  to  the  certificate 
of  the  clerk,  was  prepared  in  accordance  with  the  praee- 
cipe.  Not  only  does  the  praecipe  fall  short  of  calling 
for  all  of  the  record  of  the  trial  court  essential  to  a  re- 
view of  the  questions  on  appeal,  but  the  record  itself 
fails  in  that  regard.  The  record  on  appeal  is  insuffic- 
ient to  review  the  question  of  the  right  of  appellant  to 
maintain  his  petition  of  intervention. 

[5]  Thus  far  we  have  disregarded  several  questions 
concerning  practice  and  procedure  raised  by  appellant. 
Among  other  things,  he  contends  that  the  motion  to 
strike  was  not  the  proper  method  of  raising  the  plea  of 
res  adjudicata,  contending  that  it  must  be  raised  by  a 
plea  in  bar,  where  the  pleading  does  not  show  that  the 
matter  has  been  adjudicated  on  another  occasion.  He 
also  contends  that  there  can  be  no  proper  plea  of  res 
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adjudicata  when  the  same  must  be  founded  upon  an 
interlocutory  judgment.  The  argument  in  both  instanc- 
es is  fallacious.  While  the  propositions  urged  by  appel- 
lant may  be  true  as  general  propositions,  they  are  with- 
out application  in  this  case,  because  the  trial  court  evi- 
dently disregarded  the  proposition  of  res  adjudicata, 
holding  that  a  person  who  has  become  a  party  to  a 
partition  suit  by  participation  therein  was  without  right 
to  subsequently  intervene,  and  clearly  this  doctrine  ap- 
plies whether  judgment,  either  final  or  interlocutory, 
has  or  has  not  been  rendered  in  the  main  case.  The 
only  other  doctrine  of  law  which  we  believe  it  is  neces- 
sary to  state  in  this  case,  for  the  reason  that  it  com- 
pletes the  general  premises  upon  which  the  conclusion 
in  this  case  is  reached,  is  that  the  trial  court  will  take 
judicial  notice  of  all  of  the  record  in  a  case  before  it. 
This  doctrine  will  be  found  stated  in  16  Cyc.  917,  as 
follows : 

"In  a  case  on  trial  In  any  court,  its  records  are  actually 
or  constructively  before  the  judge.  He  will  therefore  take 
Judicial  notice  of  them  and  the  facts  which  they  establish, 
as  in  dealing  with  pleag  in  abatement,  motions  to  dismiss,  or 
for  a  new  trial  based  upon  defects  in  the  record  or  on  a 
plea  of  former  Jeopardy.    ♦    •    ♦ " 

In  15  R.  C.  L.,  Judicial  Notice,  §  44,  it  is  said : 

"Notice  will  uniformly  be  taken  by  a  court  of  its  own 
records  in  the  case  at  bar  and  of  all  matters  patent  on 
the  face  of  such  records,  including  all  prior  proceedings 
in  the  same  case.    •    ♦    ♦ " 

To  the  same  general  effect  in  the  statement  in  7  Bncy., 
Evidence,  999.  This  rule  is  so  well  established  that  ci- 
tation of  cases  supporting  it  is  unnecessary.  The  text- 
writers,  citing  cases,  agree  that  this  is  a  duty  which 
the  court  must  perform  without  any  request  from  the 
parties.  For  authority  on  this  proposition  see  the  fore- 
going works.  The  question  in  the  case  at  bar,  viz. 
Was  the  appellant  in  a  position  to  plead  in  the  parti- 
tion suit  by  way  of  petition  of  intervention  and  answer  T 
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is  dependent  upon  two  things:  Was  the  appellant  a 
formal  party  to  the  partition  suit;  and,  if  not,  did  he 
become  a  party  by  his  acts  and  conduct  as  effectually  as 
though  he  had  entered  a  formal  appearance?  Mani- 
festly this  depended  upon  the  whole  record  of  tjie  cause, 
of  all  of  which  the  trial  court  could,  and  probably  did, 
take  judicial  notice.  The  fact  that  the  matter  of  which 
the  court  would  take  judicial  notice  was  called  to  its  at- 
tention by  the  statement  of  facts  contained  in  the  affi- 
davit filed  by  the  attorney  opposing  the  claim  of  the 
appeUant  is  immaterial. 

We  have  examined  the  questions  urged  by  appellant 
and  not  treated  of  specifically  in  this  opinion,  and  deem 
the  same  without  merit,  in  view  of  our  conclusions  here- 
in. The  judgment  of  the  trial  court  will  therefore  be 
affirmed;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Robebts,  J.,  concur. 

ON  MOTION  FOR  REHEARING. 

I 

PARKER,  J.  [6]  A  motion  for  rehearing  has  been 
filed  by  the  intervener  and  appellant,  in  which  he  raises 
a  single  proposition.  The  principles  announced  in  the 
opinion  are  conceded  in  the  brief  to  be  correctly  stated, 
but  their  application  is  denied  for  a  single  reason,  i.  e., 
that  it  appears  from  the  pleadings  in  the  case  that  the 
court  never  had  jurisdiction  of  the  subject-matter  of 
partition  of  the  premises  involved,  and  therefore  the 
intervener  could  not  be  bound  by  any  conduct  of  his  in 
the  cause,  or  any  judgment  rendered  by  the  court.  The 
contention  is  founded  upon  the  proposition  that  the 
complaint  in  the  case  contains  the  following  allegation: 

"Plaintiffs  further  allege,  upon  information  and  belief, 
that  afterwards  [subsequent  to  the  confirmation  of  the 
grant  by  the  court  of  private  land  claims  in  1894]  the 
sand  grant  or  tract  of  land  was  partitioned  between  the 
said  Paulin  Montoya,  Juan  Jose  Silva,  Pedro  Gonzales,  and 
Miguel  Ortiz,  so  as  to  give  the  said  Paulin  Montoya  4,600 
varas  of  land,  Juan  Jose  Silva  700  varas  of  Kand,  Pedro 
Gonzales  700  varas  of  land,  and  Miguel  Ortiz  1,400  varas 
of  land,  but  said  plaintiffs  are  not  informed  as  to  whether 
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or  not  said  partition  and  division  of  said  tract  as  aforesaid 
can  now  be  definitely  located  or  determined." 

It  is  upon  this  allegation  that  the  contention  of  in- 
tervener and  appellant  is  based.  The  argument  pro- 
ceeds upon  the  theory  that  a  pleading  is  to  be  taken 
most  strongly  against  the  pleader,  and  is,  of  course, 
to  be  given  the  effect  of  proof  of  the  facts  alleged.  The 
principle  invoked,  however,  has  no  application  in  this 
case.  It  may  be  conceded  that  the  allegation,  if  it  al- 
leges partition  in. fact,  is  sufficient,  standing  alone,  to 
oust  the  court  of  jurisdiction  of  a  partition  suit  of  the 
tract  of  land,  because  the  land  has  already  been  parti- 
tioned and  is  held  in  private  ownership  in  segregated 
tracts.  It  is  to  be  observed,  however,  that  this  allega- 
tion relates  to  a  condition  of  the  title  at  some  indefinite 
time  subsequent  to  1894,  the  date  of  the  confirmation 
of  the  grant.  That  may  have  been  the  true  condition  of 
the  title  at  some  period  between  1894  and  March  3, 
1904,  when  the  complaint  in  this  case  was  filed.  The 
colaplaint,  however,  ^contains  the  following  allegation^ 
viz.: 

"PlalntlfPs  further  allege  that  the  said  plaintiffs  and 
some  or  all  of  the  defendants,  except  the  defendants  'all 
unknown  claimants  of  interests  adverse  to  the  plalntifTs 
in  and  to  the  real  estate  herein  described/  are  each  the 
owner  of  an  undivided  interest  in  said  premises  *  •  • 
as  the  heirs  or  assigns  or  legal  representatives  of  the  said 
Paulin  Montoya,  Juan  Jose  Silva,  Pedro  Gonzales,  and 
Miguel  Ortiz,  or  their  heirs,  or  assigns,  or  legal  repre- 
sentatives." 

It  therefore  appears  from  the  allegations  of  the  com- 
plaint that,  while  at  some  time  prior  to  the  filing  of  the 
suit,  the  grant  had  been  partitioned  between  the  four 
persons  named,  at  the  time  of  the  filing  of  the  com- 
plaint the  grant  was  held  in  common  by  persons  holding 
under  the  said  f<|ur  persons  named. 

The  original  decree  of  partition  found  that  the  tract 
of  land,  with  certain  deductions  and  exceptions,  was  one 
in  fee  simple,  and  was  held  as  tenants  in  common  by 
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certain  persons  named  in  the  decree.  The  final  judg- 
ment in  this  case  confirms  the  report  of  three  commis- 
sioners appointed  to  make  partition  of  the  grant,  and 
who  reported  that  partition  and  division  of  the  prem- 
ises could  not  be  made  consistently  with  the  interests 
of  the  estate  and  the  rights  of  the  parties.  This  report 
of  the  commissioners  was  confirmed  and  a  sale  ordered. 
It  therefore  appears  that  the  condition  of  the  title  at 
the  time  of  the  institution  of  the  partition  suit  was  that 
of  tenancy  in  common,  and  it  becomes  immaterial  if  at 
some  prior  time  the  property  was  owned  in  severalty. 
The  whole  argument  of  intervener  and  appellant  fails. 
It  does  not  appear,  as  contended,  that  at  the  time  of  the 
institution  of  this  suit  the  title  to  the  premises  in  con- 
troversy was  held  in  severalty,  but  it  does  appear  that 
at  time  it  was  held  in  common  by  the  persons  to  whom 
it  was  awarded.  Consequently  the  court  did  have  jur- 
isdiction to  partition  the  land,  and  the  judgment,  so 
far  as  the  intervener  and  appellant  is  concerned,  was 
correct. 

It  follows  that  the  motion  for  rehearing  should  be  de- 
nied ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2241,  July  2,  1918.] 

HERNANDEZ  v.  ROBERTS  et  al. 

SYLLABUS  BY  THE  COURT. 

Section  15,  chapter  43,  Laws  1917,  interpreted  and  held  to 
have  the  effect  of  abating  an  appeal  or  writ  of  error  where 
no  cost  bond  is  filed  within  the  time  required  by  the  statute. 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Action  by  Camilio  Hernandez  against  R.  L.  Roberts 
and  others.    From  a  judgment  dismissing  the  complaint 
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on  defendants'  motion,  plaintiff  appeals.     Appeal  dis- 
missed. 

A.  T.  Hannett,  of  Qallup,  for  appellant. 

Wilson  &  Walton,  of  Silver  City,  and  H.  C.  Denny. 
of  Gallup,  for  appellees. 

OPINION  OF  THE  COURT. 

PARKER,  J.  Appellant  brought  suit  in  the  district 
court  of  McKinley  county  against  appellees  for  dam- 
ages for  an  alleged  unlawful  deportation  of  himself 
from  the  town  of  Gallup  during  some  labor  disturbances 
in  and  about  the  cdal  mines  in  that  district.  Upon 
motion  filed  by  counsel  for  appellees  certain  portions  of 
the  complaint  were  stricken  and  appellant  was  given 
ten  days  within  which  to  plead  further.  AppeUant 
electing  to  stand  upon  his  complaint  and  failing  to  file 
an  amended  complaint  within  the  time  allowed,  upon 
motion  of  counsel  for  appellees,  the  said  complaint  was 
dismissed,  from  which  judgment  this  appeal  is  taken  to 
this  court.  Appellees  moved,  in  this  court,  to  dismiss 
the  appeal  upon  the  ground  that  appellant  failed  to 
file,  seasonably,  a  bond  for  costs  as  required  by  section 
15  of  chapter  43  of  the  session  laws  of  1917^  That  sec- 
tion requires  the  filing  of  a  cost  bond  within  30  days 
from  the  tim^  of  taking  an  appeal  or  suing  out  a  writ 
of  error,  and  provides : 

"In  case  the  appellant  or  plaintiff  in  error  shall  fail  to 
file  a  cost  bond  as  herein  provided  the  appeal  or  writ  of 
error,  as  the  case  may  be,  shall  fail." 

• 

Section  15  of  chapter  43,  Laws  1917,  is  an  exact  re- 
enactment  of  section  4483,  Code  1915,  with  the  addition 
of  the  provision  above  quoted.  The  section  as  original- 
ly appearing  in  the  Code  of  1915  has  been  before  the 
court  for  interpretation  in  three  cases.  In  Farmer's 
Development  Co.  v.  Rayado  Land  &  Irrigation  Co.,  18 
N.  M.  138,  134  Pac.  216,  we  held  that  this  section  auth- 
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orized  the  dismissal  of  the  appeal  upon  motion  made 
prior  to  the  filing  of  the  bond.  In  Canavan  v.  Gana- 
van,  18  N.  M.  468,  138  Pac.  200,  we  held  that  this  sec- 
tion provided  for  a  cost  bond,  and  that  said  bond  was 
merely  for  the  protection  of  the  appellee,  and  that  fail- 
ure to  file  such  bond  within  the  time  required  did  not 
deprive  this  court  of  jurisdiction  of  the  cause.  We 
further  held  that  failure  to  file  a  cost  bond  was  waived 
by  a  general  appearance  of  the  appellee.  In  Mundy  v. 
Irwin,  19  N.  M.  170,  141  Pac.  877,  we  held  that  the  giv- 
ing of  such  bond  was  not  essential  in  order  to  confer 
jurisdiction  upon  this  court,  and  that  failure  to  give 
the  same  might  be  cured  by  tendering  and  filing  a  bond 
before  advantage  of  the  failure  had  been  taken  by  the 
adversary.  We  also  held  that  a  general  appearance 
waived  the  right  to  make  objection  to  the  failure  to 
.file  the  bond.  These  decisions  were  all  rendered  be- 
fore the  passage  of  the  act  of  1917,  above  referred  to, 
and,  as  the  statute  then  stood,  they  were  undoubtedly 
correct.  The  act  of  1917,  however,  brings  an  entirely 
new  feature  into  the  subject.  It  provides  that  in  case 
of  failure  to  file  the  bond  the  appeal  or  writ  of  error 
shall  fail.  Here  is  an  express  statutory  declaration  that 
the  consequences  of  failing  to  file  a  cost  bond  within  the 
time  required  shall  operate  to  abate  the  appeal  or  writ 
of  error.  This  court  is  deprived  of  jurisdiction  to  hear 
and  determine  the  cause  in  case  of  failure  to  file  the 
bond,  and  this  consequence  is  not  to  be  avoided  by  either 
waiver  or  consent  of  the  opposite  party.  It  is  a  pro- 
vision evidently  intended  by  the  legislature  to  abate  all 
causes  brought  into  this  court  in  which  these  require- 
ments have  not  been  complied  with. 

It  follows  that  the  motion  to  dismiss  the  appeal  is  to 
be  sustained,  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 
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[Nob.  2242-2244,  Jnly  2,  1918.] 

BURLES  V.  •EGBERTS  et  al.    McTAVISH  v.  SAME. 

BELLOMINI  V.  SAME. 

SYLLABUS  BY  THE  COURT. 
Section  16,  chapter  43,  Laws  1917,  interpreted,  and  held  to 
iLave  the  effect  of  abatincr  an  appeal  or  writ  of  error  where 
no  cost  bond  is  filed  within  the  time  required  by  the  statute. 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Separate  actions  by  Charles  Buries,  by  Robert  H.  Mc- 
Tavish,  and  by  Nello  Bellomini,  against  R.  L.  Roberto 
and  others.  From  judgments  dismissing  the  ccmiplainte 
on  defendants'  motion,  plaintiff  in  each  case  appeals. 
Appeals  dismissed. 

A.  T.  Hannett,  of  Gallup,  for  appellants. 

Wilson  &  Walton-,  of  Silver  City,  and  H.  C.  Denny» 
of  Gallup,  for  appellees. 

OPINION  OF  THE  COURT. 

PARKER,  J.  The  facts  in  these  cases  are  identical 
with  those  in  Hernandez  v.  Roberts  et  al.,  24  N.  M.  253, 
173  Pac.  1034,  not  yet  officially  reported,  and  for  the 
reasons  stated  in  that  .case  the  motion  ,to  dismiss  the 
appeal  will  be  granted ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2026,  December  31»  1917.] 
FIRST  SAVINGS  BANK  &  TRUST  CO.  v. 

FLOURNOY. 

SYLLABUS  BY  THE  COURT. 
1.     Under  the  uniform  negotiable  instrument  statute  the 
maker  of  a  promissory  note  Is  "primarily  liable"  thereon. 
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though  he  signs  only  for  accomodation.  Hence,  where  the 
accommodation  maker  is  sued  on  a  note,  he  Is  not  entitled 
to  have  the  party  for  whose  benefit  he  signed  the  note,  such 
party  not  having  signed  the  same,  made  a  party  to  the  ac- 
tion. P.  260 

2.  Under  such  statute  (section  612,  Code  1915)  no  per- 
son is  liable  on  the  instrument  whose  signature  does  not 
appear  thereon,  except  as  in  such  statute  provided.  P.  262 

3.  Under  section  2750,  Code  1915,  a  married  woman 
may  enter  into  any  engagement  or  transaction  respecting 
property  which  she  might  if  unmarried.  A  promissory  note 
is  an  engagement  respecting  property  which  a  married  wo- 
man may  make,  although  it  can  be  enforced  only  against 
her  separate  property;  hence,  where  a  married  woman  signs 
a  note  for  her  husband,  as  an  accomodation  maker,  she  is 
liable  thereon,  regardless  of  the  fact  that  the  note  may  have 
been  executed  for  a  community  debt.  P.  263 

Appeal  from  District  Court,  Bernalillo  County; 
Leahy,  Judge. 

Action  by  the  First  Savings  bank  &  Trust  Company 
of  Albuquerque  against  Jeanette  W.  Flournoy.  From 
an  order  denying  plaintiff's  motion  to  strike  part  of 
defendant's  evidence,  and  from  an  order  requiring 
plaintiff  to  bring  in  another  party  defendant  within  a 
certain  time,  and  otherwise  dismissing  the  action,  plain- 
tiff appeals.  Reversed  and  remanded,  with  instruc- 
tions. 

Laurence  F.  Lee,  of  Albuquerque,  for  appellant. 
Barth  &  Mabry,  of  Albuquerque,  for  appellee. 

OPINION  OP  THE  COURT. 

• 

ROBERTS,  J.  April  21,  1915,  Jeanette  W.  Flour- 
noy,  the  appellee,  made,  executed,  and  delivered  to  the 
First  Savings  Bank  &  Trust  Company  of  Albuquerque, 
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N.  M.,  her  negotiable  promissory  note  for  the  sum  of 
$1,872.87.  Said  note  was  due  and  payable  on^  day 
after  date,  and  provided  for  interest  at  the  rate  of  8 
per  centum  per  annum.  At  the  time  the  note  in  ques- 
tion was  executed,  31.  W.  Flournoy  was  the  presi- 
dent of  the  appellant  bank  and  the  husband  of  appel- 
lee, and  as  such  official  of  the  bank  he  secured  the  exe- 
cution of  the  note.  PVom  time  to  time  tliereafter  Mr. 
Flournoy  made  certain  payments  on  the  note,  amount- 
ing in  the  aggregate  to  something  more  than  400.  Mr. 
Flournoy  died  in  September,  1915,  and  his  daughter, 
Nell  E.  Flournoy  Andros,  was  appointed  executrix  of 
his  last  will  and  testament,  and  duly  qualified  as  such. 
On  the  11th  day  of  February,  1916,  the  appellant  filed 
suit  against  appellee  to  recover  the  balance  due  on  said 
note.  The  complaint  was  in  the  ordinary  form.  Appel- 
lee answered  the  complaint,  and  admitted  the  execution 
of  such  a  note  as  described  in  plaintiff's  complaint,  but 
alleged  that  it  was  wholly  without  consideration ;  that 
said  note  was  given  by  defendant  herein  upon  the  re- 
quest and  solicitation  of  plaintiff  herein  and  one  M.  W. 
Flournoy.  plaintiff  bank  and  trust  company's  vice  pres- 
ident and  agent,  in  charjre  of  said  plaintiff  bank;  that 
said  indebtedness  was  a  debt  of  the  marriage  communi- 
ty of  M.  W.  Flournoy  and  the  defendant ;  that  there  is 
sufficient  property  to  pay  said  debt  or  all  such  indebt- 
edness ;  that  the  said  IM.  AV.  Flournoy  died  at  Albuquer- 
que, N.  M.,  in  September,  1915;  and  that  Nell  E.  Flour- 
noy Andros  is  the  duly  qualified  and  acting  executrix 
of  the  estate  of  the  said  M.  \V.  Flournoy,  deceased,  and 
is  a  nec'^ssary  party  to  a  complete  and  equitable  deter- 
mination of  the  merits  of  this  suit,  and  respectfully 
prays  that  the  said  executrix  be  summoned  to  appear 
and  answer,  and  made  a  party  defendant  herein. »  Plain- 
tiff bank  in  its  amended  reply  denied  all  of  said  allega- 
tions, except  so  much  thereof  as  admits  the  execution 
of  said  note,  and  that  Nell  E.  Flournoy  Andros  is 
the  duly  qualified  executrix  of  the  estate  of  M. 
W.    Flournoy,    deceased.      T'pon    the    trial    of    the    is- 
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sues  thus  formed  plaintiff  offered  the  note  in  evi- 
dence and  restedr  Defendant  offered  evidence  in  an 
attempt  to  prove  the  allegations  contained  in  her  an- 
swer. Plaintiff  objected  to  the  admission  of  any  evi- 
dence tending  to  show  the  disposition  made  of  the  pro- 
ceeds of  the  note.  Plaintiff  ^s  objection  was  overruled, 
and  evidence  tending  to  show  that  defendant  was  an 
accommodation  maker  was  introduced  by  defendant. 
Upon  the  close  of  the  testimony  offered  by  defendant, 
plaintiff  moved  to  strike  out  all  of  the  testimony  intro- 
duced on  behalf  of  the  defendant  as  regards  the  Flour- 
noy estate  or  as  to  what  this  money  was  spent  for,  that 
was  advanced  upon  account  of  the  note  sued  upon  or 
what  disposition  was  made  of  it  and  who  received  the 
benefit,  for  the  following  reasons:  First,  because  it  is 
irrelevant,  immaterial,  and  incompetent,  and  does  not 
constitute  a  defense  to  plaintiff's  suit;  second,  because 
the  question  as  to  whether  the  property  purchased  with 
the  proceeds  of  the  note  in  question  is  wholly  irrelevant 
and  immaterial.  Plaintiff's  motion  to  strike  was  over- 
ruled, and  the  defendant  then  moved  for  judgment  on 
the  pleadings  and  evidence,  which  motion  was  over- 
ruled. At  the  close  of  the  trial  the  court  made  the  fol- 
lowing findings  of  fact,  conclusions  of  law,  and  judg- 
ment : 

"Findings  of  Fact. 
"I.  That  the  defendant  executed  and  •delivered  to  plain- 
tiff on  the  2l8t  day  of  April,  1915,  the  promissory  note 
set  out  in  plaintiff's  complaint,  and  that  said  note  was  given 
by  the  defendant  herein  upon  the  request  of  M.  W.  Flour- 
noy, who  was  the  husband  of  defendant,  and  who  was 
president  of  the  plaintiff  corporation  in  charge  of  said  bank, 
and  that  said  note  was  executed  to  take  the  place  of  a  note 
previously  executed  by  said  M.  W.  Flournoy  to  plaintiff, 
and  to  which  note  said  M.  W.  Flournoy  had,  without  the 
knowledge  of  defendant,  but  with  the  knowledge  of  the 
plaintiff,  signed  defendant's  name,  and  that  the  said  plain- 
tiff, through  its  president,  had  knowledge  that  such  note 
was  used  to  purchase  household  furniture  and  to  do  repair 
work  for  the  said  M.  W.  Flournoy  and  the  defendant  here- 
in, they  then  being  husband  and  wife  living  together  in 
the  city  of  Albuquerque,  N.  M.;  that  the  defendant  herein 
received  no  consideration  whatever  for  said  note,  except 
such  benefit  as  she  enjoyed  as  a  member  of  the  household 
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of  the  said  M.  W.  Flournoy;  that  the  proceeds  of  the  money 
obtained  from  said  note  were  expended  for  the  benefit  of  the 
marriage  community,  and  that  this  matter  was  known  to 
plaintiff,  and  plaintiff  had  notice  thereof  through  its  presi- 
dent, and  that  the  defendant  did  not  receive  any  part  of  the 
proceeds  derived  from  said  note  to  her  individual  and  sep- 
arate use,  and  that  the  debt  incurred  by  said  note  was  a 
community  debt  of  the  said  M.  W.  Flournoy  and  the  de- 
fendant, Jeanette  W.  Flournoy." 

"II.     That  the  said  M.  W.  Flournoy,  deceased,  died  in 
the  month  of  September,  1915,  and  Nell  E.  Flournoy  An- 
V  dros  is  the  duly  qualified  and  acting  executrix  of  the  estate 
of  M.  W.  Flournoy,  deceased." 

From  the  foregoing  findings  of  fact  the  court  reaches 
the  following: 

"Conclusions  of  Law. 


i<> 


'That  the  Nell  E.  Flournoy  Andros,  executrix  of  the 
estate  of  the  said  M.  W.  Flournoy,  deceased,  is  a  necessary 
party  to  a  complete  and  equitable  determination  of  the 
merits  of  this  suit  in  order  that  substantial  Justice  may 
be  obtadned.  Wherefore,  it  is  ordered  that  the  said  Nell 
E.  Flournoy  Andros,  executrix  of  the  estate  of  M.  W.  Flour- 
noy, deceased,  be  made  a  party  defendant  in  this  action, 
and  that  plaintiff  cause  such  executrix  to  be  summoned  to 
appear  and  answer  herein  within  20  days  from  the  date 
hereof.  It  is  further  ordered  that  in  the  event  of  the  failure 
of  the  plaintiff  to  summon  the  aforesaid  executrix  within 
the  said  20  days,  then  said  action  shall  stand  dismissed  at 
plaintiff's  costs.  To  all  of  which  findings  and  order  plaintiff 
then  and  there  by  its  counsel  excepted.' 


f> 


fl]  From  this  order  appellant  prosecutes  this  ap- 
peal, .and  relies  upon  two  propositions  for  a  reversal, 
which  are  stated  as  follows:  First,  can  the  sole  maker 
of  a  promissory  note  avoid  liability  thereon,  to  a  holder 
for  value,  by  setting  up  the  fact  that  he  was  an  accom- 
modation maker?  Second,  can  a  person  whose  name 
does  not  appear  upon  a  promissory  note  be  charged 
with  liability  thereon  ?  Both  these  questions  are  settled 
by  our  negotiable  instrument  statute,  of  March  21,  1907 
(section  623,  Code  1915) ,  which  provides : 

"Sec.  35.  An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  acceptor  or  in- 
dorser,  without  receiving  value  therefor,  and  for  the  pur- 
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pose  of  lending  his  name  to  some  other  person.  Such  a 
person  is  liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  making  the 
instrument  knew  him  to  be  only  an  accommodation  party." 

Crawford's  Annotated  Negotiable  Instruments  Law 
in  Revised  Uniform  Edition,  p.  118,  §  60,  says : 

"The  maker  of  a  negotiable  Instrument  by  making  it 
engages  that  he  will  pay  it  according  to  its  tenor,  and  ad- 
mits the  existence  of  the  payee  and  his  then  capacity 
to  indorse.  •  *  •  Under  the  statute  the  maker  of  a 
promissory  note  is  'primarily  liable'  thereon,  though  he 
signs  only  for  accommodation."  Vanderford  v.  Farmers' 
etc.,  Nat.  Bank,  105  Md.  164,  66  Atl.  47,  10  L.  R.  A.  (N. 
S.)  129;  Richards  v.  Market  Exchange  Bank,  81  Ohio  St. 
348,  90  N.  E.  1000.  26  L.  R.  A.  (N.  S.)  99;  First  State 
Bank  v.  Williams,  164  Ky.  143,  175  S.  W.  10;  Fritts  v. 
Kirchdorfer,  136  Ky.  643,  124  S.  W.  882;  Murphy  v.  Panter, 
62  Or.  522,  125  Pac.  292;  Hunter  v.  Harris,  63  Or.  505,  127 
Pac.  786,  Cellers  v.  Meachem,  49  Or.  186,  89  Pac.  426,  10 
L.  R.  A.  (N.  S.)  133,  13  Ann.  Gas.  997;  Wolstenholme  v. 
Smith.  34  Utah,  .300.  97  Pac.  329;  Bradley  Engineering, 
etc.,  Co,  V.  Heyburn.  56  Wash.,  628,  106  Pac.  170  134  Am. 
St.  Rep.  1127;  First  Nat.  Bank  v.  Meyer,  30  N.  D.  388, 
152  N.  W.  657;  note  to  section  120,  Crawford's  Annotated 
Negotiable  Instruments  Law. 

Words  and  Phrases,  in  volume  6,  at  p.  5550,  says : 

"A  person  primarily  liable  on  an  instrument  is  the  per- 
son whom  by  the  terms  of  the  instrument  is  absolutely  re- 
quired to  pay  the  same." 

In  the  case  of  Murphy  v.  Panter,  62  Or.  522,  125  Pac. 
292,  the  court  said : 

"The  negotiable  instruments  law  defines  what  consti- 
tutes an  accommodation  maker,  and  specifies  how  negoti- 
able instruments  may  be  discharged.  *  *  *  It  is  set- 
tled that,  under  the  Negotiable  Instruments  Law,  the  ac- 
commodation maker  is  primarily  liable  as  a  principal  debtor, 
notwithstanding  an  indulgence  given  to  the  indorser  or 
drawer  for  whose  benefit  he  became  a  party  to  the  in- 
strument." Sections  5952,  5953,-6023,  L.  O.  L.;  Lumber- 
men's Nat.  Bank  of  Portland  v.  Campbell,  61,  Or.  123,  121 
Pac.  427;  Cellars  v.  Meachem,  49  Or.  186,  89  Pac.  426,  10 
L.  R.  A.  (N.  S.)  133,  13,  Ann,  Cas.  997,  and  cases  there 
cited. 
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The  Supreme  Court  of  Utah,  in  the  case  of  Wolsten- 
holine  V.  Smith,  34  Utah,  300.  97  Pac.  329,  said : 

"The  same  question  raised  here  was  considered  in  the 
case  of  Cellars  v.  Meachem  [49  Or.  186]  89  Pac*  426, 
10  L.  R.  A.  (N.  S.)  133  [13  Ann.  Cas.  997]  and  the  con- 
clusion was  there  reached  that,  under  the  new  law,  an 
accommodation  maker  was  primarily  liable,  notwithstand- 
ing any  knowledge  the  holder  of  the  instrument  might  have 
had  as  to  his  relationship  with  the  principal."  National 
Citizens*  Bank  v.  Toplitz,  81'  App.  Div.  593,  81  N.  Y.  Supp. 
422. 

Other  cases  of  the  same  import  are  Vanderford  v. 
Farmers'  &  Mechanics'  Nat.  Bank,  105  Md.  164,  66  Atl. 
47,  10  L.  R.  A.  (N.  S.)  129,  and  Hunter  v.  Harris,  63 
Or.  505,  127  Pac.  786. 

It  is  clear,  from  the  authorities  as  well  as  from  the 
necessities  of  the  case,  that  the  mere  grounds  that  a 
maker  of  a  promissory  note  is  an  accommodation  maker 
is  no  defense  to  that  note  against  a  holder  for  value. 
In  the  case  at  bar  the  defendant  has  set  up  no  defense 
whatever.  The  defendant  does  not  seem  to  pretend  that 
the  fact  that  she  was  an  accommodation  maker  is  an  ab- 
solute defense  to  the  note,  but  alleges  that  she  is  enti- 
tled to  have  the  executrix  of  the  estate  of  M.  W.  Flour- 
noy  joined  as  a  party  defendant  in  this  action  upon  a 
promissory  note  upon  which  neither  the  name  of  the 
decedent  nor  the  executrix  appears.  Then  it  is  very 
evident  that  the  answer  does  not  set  up  any  defense  to 
the  note,  but  is  an  attempt  to  shift  the  responsibility 
of  the  note  onto  a  person  who  is  not  a  party  to  the  note. 
From  the  facts  and  authorities  stated  above  the  dis- 
trict court  should  have  rendered  judgment  upon  the 
pleadings  for  plaintiff,  as  no  defense  to  the  note  was 
offered.  This  disposes  of  the  first  question  raised  in  this 
appeal. 

[2]  The  second  question,  as  stated  above,  raises  the 
point  as  to  whether  or  not  the  district  court  had  author- 
ity to  make  the  order  compelling  plaintiff  to  join  the 
executrix  of  the  estate  of  M.  W.  Floumoy  as  a  party 
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defendant,  when  neither  the  name  of  the  executrix  nor 
that  of  the  decedent  appeared  on  the  note.  In  exam- 
ining the  authorities  we  find  that  no  person  is  liable 
on  a  negotiable  instrument  whose  signature  does  not 
appear  thereon.     Section  612,  Code  1915,  provides; 

*'No  person  is  liable  on  the  instrument  whose  signature 
does  not  appear  thereon,  except  as  herein  otherwise  ex- 
pressly provided.  But  one  who  signs  in  a  trade  or  as- 
sumed name  will  be  liable  to  the  same  extent  as  if  he  signed 
in  his  own  name." 

The  statute  merely  confirms  the  law  merchant.  This 
has  been  a  settled  principle  of  law  ever  since  negotiable 
paper  has  been  used.  An  old  case,  which  is  one  of  the 
leading  cases  on  this  point,  is  Briggs  et  al.  v.  Partridge 
et  al.,  64  N.  Y.  357,  363,  21  Am.  Rep.  617,  where  the 
court  says: 

"Persons  dealing  with  negotiable  instruments  are  pre- 
sumed to  take  them  on  the  credit  of  the  parties  whose 
names  appear  upon  them;  and  a  person  not  a  party  cannot 
be  charged  upon  proof  that  the  ostensible  party  signed  or 
indorsed  as  his  agent."  Barker  v.  Mechanics*  Ins.  Co.,  3 
Wend.  (N.  Y.)  94,  20  Am.  Dec.  664;  Pentz  v.  Stanton,  10 
Wend  (N.  Y.)  271,  25  Am.  Dec.  558;  De  Witt  v.  Walton, 
9  N.  Y.  571. 

Crawford's  Annotated  Negotiable  Instruments  Law, 
at  page  51,  states: 

Necessity  for  Signature. — Persons  dealing  with  negoti- 
able instruments  are  presumed  to  take  them  on  the  credit 
of  the  parties  whose  names  appear  upon  them,  and  a  per- 
son not  a  party  cannot  be  charged  upon  proof  that  the 
ostensible  party  signed  or  indorsed  as  his  agent."  Manu- 
facturers', etc  Bank  v.  Love,  13  App.  Div.  561,  43  N.  Y. 
Supp.  812;  Briggs  v.  Partridge,  64  N.  Y.  363,  21  Am. 
Rep.  617. 

"Under"  this  section,  "a  firm  upon  whom  a  draft  is 
drawn  by  its  commercial  traveler  is  not  liable  thereon  be- 
fore acceptance  by  reason  of  any  custom  in  previous  years 
to  honor  such  drafts."  Seattle  Shoe  Co.  v.  Packard',  43 
Wash.  527,   86   Pac.   845,   117  Am.  St.  Rep.   1064. 

[3]  In  summing  up  we  find  the  situation  to  be:  A 
suit  by  plaintiff  against  defendant  on  a  promissory  note, 
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upon  which  note  the  defendant's  is  the  only  name  that 
appears  as  a  signer  or  indorser.  The  defendant  for  a 
defense  alleges  that  the  note  was  made  for  the  joint 
benefit  of  her  and  her  husband,  so  that  she  was  only 
an  accommodation  maker,  and  prays  that  her  husband's 
executrix  be  made  a  party  defendant  because  the  hus- 
band received  benefit  from  the  proceeds  obtained  upon 
the  promissory  note  in  question.  This  is  clearly  no  de- 
fense in  law  upon  a  promissory  note.  If  it  were,  it 
would  do  away  with  the  very  purpose  of  negotiable 
instruments. 

Appellee  does  not  take  issue  with  the  propositions  of 
law  advanced  by  appellant,  and  followed  by  this  court, 
but  says  they  are  not  applicable  to  the  case  at  bar,  for 
the  following  reasons: 


First,  "that  the  note  was  a  community  debt  of  M.  W. 
Flournoy  and  the  appellee";  and  second,  "that  the  execu- 
trix of  the  estate  of  M.  W.  Flournoy  was  a  necessary  party 
to  the  complete  determination  of  the  issues  made  by  the 
pleadings,  and  that  the  court  had  authority  to  order  the 
executrix  made  a  party  defendunt." 


As  to  the  first  proposition  appellee  says: 

"The  presumption  is,  that  all  debts  contracted  during 
marriage  are  community  debts" — citing  in  support  thereof 
Ballinger  on  Community  Property,  §§  119,  149,  150, 
Strong  V.  Eakin,  11  N.  M.  107,  66  Pac.  539,  and  Brown  ▼. 
Lockhart,  12  N.  M.  10,  71  Pac.  1086. 

As  to  the  second  proposition  she  says: 

"The  executrix  of  the  estate  of  M.  W.  Flournoy  was  a 
necessary  party  because  appellee  was  a  married  woman 
under  coverture  at  the  time  that  she  executed  the  note  for 
her  husband  for  the  benefit  of  the  community.  She  had  no 
power  to  bind  the  community  or  to  create  a  community 
debt  except  in  so  far  as  she  was  acting  for  her  husband, 
who  alone  could  bind  the  community.  She  was  under  all 
disability  of  coverture  under  the  common  law,  except  that 
she  could,  without  the  consent  of  her  husband,  convey  her 
separate  property  or  enter  Into  any  engagement  or  transac- 
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tion  with  him  or  others,  respecting  her  separate  property, 
which  she  might  have  done  If  unmarried." 

"The  obligation  was  the  community  debt  of  Flournoy,  and 
there  was  enough  community  property  to  pay  all  the  debts 
against  the  said  estate,  including  tbat  debt.  And  had  Flour- 
noy been  living,  he  would  hp.ve  been  a  necessary  party  to  the 
action,  and,  he  being  dead,  and  the  community  estate'  being 
a  primary  fund  for  the  payment  of  the  debts  of  the  communi- 
ty, the  executrix  of  the  estate  of  M.  W.  Flournoy  is  a  neces- 
sary party  for  the  payment  of  this  community  debt." 

This  argument  is  not  sound,  because  of  section  4,  c. 
37,  laws  1907  (section  2750,  Code  1915)  which  reads 
as  follows: 

"Either  husband  or  wife  may  enter  into  any  engage- 
ment or  tr*insactlon  with  the  other,  or  with  any  other  per- 
son respecting  property,  which  either  might,  if  unmarried; 
subject,  in  transactions  between  themselves,  to  the  general 
rules  of  common  law  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other." 

This  section  was  either  copied  from  California,  or 
from  some"  other  state  which  had  copied  the  California 
statute.  The  courts,  in  all  the  states  having  this  stat- 
ute, or  one  substantially  like  it,  have  uniformly  held 
that  under  it  a  married  woman  may  enter  into  any 
engagement  or  transaction  respecting  property  which  she 
might  if  unmarried,  and  that  a  promissory  note  is  an 
engagement  respecting  property  which  a  married 
woman  may  make,  although  it  can  be  enforced  only 
against  her  separate  property.  In  the  case  of  Good  v. 
Moulton,  67  Cal.  536,  8  Pac.  63,  the  court  discussed  the 
following  instruction  given  to  the  jury: 

Vlf  the  jury  believe  from  the  evidence  that  the  note 
sued  on,  and  introduced  in  evidence,  was  executed  by  Mrs. 
Lina  Moulton  for  the  accommodation  of  D.  L.  Moulton 
merely,  and  without  consideration,  and  that  at  the  time  she 
was  a  married  woman,  and  that  the  plaintiff  knew  such 
facts,  then  he  cannot  recover." 

— and  said : 

"The  Instruction  in  effect  told  the  jury  that,  if  Mr^. 
Moulton  was  a  married  woman,  and  without  consideration 
executed  the  note  for  the  accommodation  of  D.  L.  Moulton, 
and  the  plaintiff  knew  these  facts,  then  their  verdict  must 
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be  for  the  defendants.  This  was  error.  In  this  state  a 
married  woman  may  enter  into  any  engagement  or  transac- 
tion respecting  property  which  she  might  if  unmarried. 
Section  158,  Civil  Code.  A  promissory  note  is  an  engage- 
ment respecting  property  which  a  married  woman  may 
make,  though  it  can  be  enforced  only  as  against  her  sepa- 
rate property.  Marlow  y.  Barlew,  53  Cal.  456;  Alexander 
y.  Bouton,  55  Cal.  15.  If  Mrs.  Moulton  had  been  unmarried, 
she  could  have  made  a  promissory  note  for  the  accommo- 
dation of  her  father  without  receiying  any  consideration 
for  so  doing,  and  the  note  so  made,  in  the  hands  of  one 
who  received  it  for  value,  would,  beyond  question,  have 
been  valid  and  binding  upon  her,  though  the  holder  knew 
how  and  why  it  waa  made.  But  the  fact  that  she  was  mar- 
ried does  not  at  all  change  the  rule  or  limit  her  power  in 
this  respect." 


In  the  case  of  Cooper  v.  Bank  of  Indian  Territory, 
4  Okl.  632,  46  Pac.  475,  the  court  dealt  with  a  similar 
question,  under  the  same  statute  copied  from  California, 
and  said : 


"The  California  construction  placed  upon  this  statute  is 
followed,  and  the  case  of  Good  v.  Moulton  quoted  from 
and  approved  in  the  state  of  North  Dakota  in  the  case  of 
Mortgage  Co.  v.  Stevens  [3  N.  D.  265]  55  N.  W.  579.  In 
this  case  the  court  said:  'This  statute  is  very  broad  in  its 
language.  It  is  true  that  the  contract  must  be  one  respect- 
ing property,  but  we  connot  assent  to  the  view  that  it  must 
relate  to  the  married  woman's  separate  property.  It  would 
have  been  easy  to  have  said  so  in  express  terms,  had  such 
beeen  the  purpose  of  the  lawmaking  power.  When  the 
Legislature  has  established  the  single  and  simple  test  that 
the  contract  must  be  one  respecting  property  generally, 
we  have  no  right  to  amend  the  law,  and  thereby  inject  Into 
the  act  a  further  limitation  which  will  exclude  many  con- 
tracts respecting  property.  To  add  another  limitation  by 
interpretation  would  ignore  the  drift  of  legislation  on  the 
subject  of  the  rights  and  liabilities  of  married  women.' 
The  state  of  South  Dakota  has  also  given  to  this  statute 
the  same  construction  as  is  given  to  it  in  the  states  of 
California  and  North  Dakota.  See  Mortgage  Co.  v.  Brad- 
ley [4  S.  D.  158]  55  N.  W.  1108;  Granger  v.  Roll 
[6  S.  D.  611]  62  N.  W.  970.  These  several  constructions 
of  this  statute  of  these  three  states  are  clear,  positive, 
and  uniform,  and  we  are  cited  to  the  decisions  of  no  state 
which,  if  it  has  the  same  statute,  has  given  it  a  different 
construction;  and,  as  these  constructions  harmonize,  and 
give  to  the  statute  the  obvious  intention  of  the  Legislature, 
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we  can  see  no  reason  why  the  courts  of  this  territory  should 
depart  from  it.  It  would  be  an  idle  waste  of  time  for  us  to 
review  in  this  opinion  the  cases  cited  by  cousel  for  plain- 
tiff in  error  from  the  Supreme  Gcmrts  of  Michigan,  Indiana, 
and  Arkansas,  in  their  attempt  to  show  that  a  different 
construction  from  that  to  which  we  hold  should  be  placed 
upon  the  statute  in  question.  The  very  first  reading  of  the 
statutes  on  which  those  decisions  are  based  shows  that  they 
are  not,  in  language,  point  or  purpose,  even  similar  to  our 
statute.  This  statute,  which  the  plaintiff  in  error  asks  us 
to  construe  against  the  right  of  Alma  L.  Cooper  to  bind 
herself  by  her  contract,  has  susbstantially  placed  the  wife 
on  an  equality  with  the  husband  in  making  property  con- 
tracts. She  can  make  them  to  the  same  extent,  and  with 
the  same  force  and  validity,  that  the  husband  can.  And 
of  course  this  carries  with  it  the  same  duty  and  the  same 
obligation  to  carry  out  and  perform  these  contracts.  For 
us  to  say  that  she  cannot  be  required  to  perform  these 
contracts  would,  for  all  future  cases,  at  least,  be  to  say 
that  she  has  not  the  power  to  make  them,  for  no  sane 
person  would  enter  into  a  contract  with  one  whom  the 
courts  would  say  could  not  be  required  to  perform  it.  Con- 
tracts are  effectual  only  as  they  create  binding  obligations, 
and  obligations  are  binding  only  where  they  can  be  en- 
forced. We  would  be  taking  away  a  substantial  right  of 
the  married  women  of  this  territory  if  we  gave  to  this 
statute  the  construction  asked  for."  ' 

The  above  quotation  shows  that  both  North  and  South 
Dakota  courts  have  given  the  statute  the  same  construc- 
tion; and,  our  legislature  having  adopted  this  statute 
from  one  of  these  state,  it  is  our  duty  to  follow  the  con- 
struction placed  upon  it  by  the  courts  of  the  parent 
state,  unless  some  good  reason  exists  for  the  contrary 
view.  This  being  true,  under  the  foregoing  decisions, 
the  wife  stands,  in  regard  to  this  note,  in  the  same  po- 
sition she  would  occupy  were  she  unmarried.  This  be- 
ing so,  the  fact  the  note  was  executed  for  a  community 
debt  becomes  of  no  importance,  and  the  argument  ad- 
vanced by  appellee  to  sustain  the  order  of  the  trial 
court  is  unsound.  For  the  foregoing  reasons  it  follows 
that  the  trial  court  erred  in  ordering  appellant  to  make 
the  executrix  of  the  M.  W.  Flournoy  estate  a  party  de- 
fendant, and  in  default  of  so  doing  the  action  should 
stand  dismissed.  s 
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The  cause  will  therefore  be  reversed  and  remanded  to 
the  district  court,  with  instructions  to  vacate  the  order 
and  overrule  the  motion,  and  to  enter  judgment  for  ap- 
pellant ;  and  it  is  so  ordered. 

IIanna,  C.  J.,  concurs.  Parker,  J.,  being  absent,  did 
not  participate. 


[No.  2120,  February  23,  1918.] 
AMERICAN  NATIONAL  BANK  OF  SILVER  CITY 

V.  WOOD  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Evidence  of  joint  ownership  in  property  is  not  suffi- 
cient in  itself  to  prove  partnership.  Evidence  examined, 
and  held  insufficient  to  hold  parties  liable  as  partners  in 
fact.  P.  270 

2.  To  charge  one  as  a  partner  by  estoppel  or  holding 
out  it  must  be  shown  that  he  so  conducted  himself  as  to 
induce  a  reasonable  person  to*  deal  with  him  in  the  honest 
belief  that  the  partnership  existed.  The  quantity  or  degree 
of  proof  necessary  in  such  cases  depends  upon  the  facts  and 
circumstances  of  each  particular  case.  P.  272 

3.  One  entering  into  a  contract  in  the  name  of  a  firm 
which  does  not  exist  may  be  bound  thereby.  P.  273 

Appeal  from  District  Court,  Grant  County;  Ryan, 
Judge. 

Action  by  the  American  National  Bank  of  Silver  City, 
N.  M.,  a  corporation,  against  E.  J.  Wood,  E.  C.  De  Moss, 
and  Elizabeth  De  Moss,  partners  doing  business  under 
the  firm  name  of  Wood  &  De  Moss,  and  against  Wood 
and  De  Moss.  Judgment  for  plaintiff,  against  defend- 
ants Wood  and  Elizabeth  De  Moss,  and  they  appeal. 
Aflfirmed  as  to  Wooc!,  and  reversed  as  to  Elizabeth  De 
Moss,  with  instructions  to  grant  her  a  new  trial. 
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H.  D.  Terrell,  of  Silver  City,  for  appellants. 

■ 

Vellacott  &  Fowler,  of  Silver  City,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  J.  This  action  was  brought  in  the  dis- 
trict court  for  Grant  county,  by  the  American  National 
Bank  of  Silver  City,  N.  M.,  against  Wood  &  De  Moss, 
a  coportnership,  E.  J.  Wood,  E.  C.  De  Moss,  and  Eliza- 
beth De  Moss,  partners,  doing  business  under  the  firm 
name  of  Wood  &  De  Moss.  The  action  was  for  dam- 
ages for  breach  of  contract  to  deliver  Angora  mohair. 
From  a  judgment  rendered  against  E.  J.  Wood  and 
Elizabeth  De  Moss  the  appellants  have  perfected  this 
appeal. 

In  substance  and  effect  the  complaint  alleged  that  on 
August  7,  1916,  W.  A.  Heather  and  the  appellants  made 
and  entered  into  a  written  contract,  by  the  terms  of 
which  **Wood  &  De  Moss,''  a  partnership  composed  of 
E.  J.  Wood,  E.  C.  De  Moss,  and  Elizabeth  De  Moss, 
agreed  to  sell,  and  Heather  to  purchase,  all  mohair 
clipped  from  appellants'  Angora  goats,  delivery  there- 
of to  be  made  f.  o.  b.  Lordsburg,  N.  M..  on  or  before 
October  20,  1916;  that  the  agreed  purchase  and  selling 
price  of  said  product  was  35  cents  per  pound  for  clear, 
white,  and  clean  mohair,  30  cents  per  pound  for  stained 
or  colored,  mohair,  and  5  cents  per  pound  for  "tags;" 
that  Heather  made  a  partial  payment  of  $550,  the  bal- 
ance of  the  purchase  price  to  be  paid  upon  the  deliv- 
ery of  the  mohair ;  that  the  approximate  weight  of  said 
mohair  was  estimated  at  5,500  pounds;  and  that  it 
was  agreed  that  Heather  might  assign  said  contract. 
The  complaint  also  alleged  that  the  said  contract  was 
assigned  to  appellee ;  that  appellants  refused  to  deliver 
said  mohair,  or  any  part  thereof;  that  appellants 
clipped  from  said  goats  about  10,000  pounds  of  mohair, 
of  the  market  value  of  55  cents  per  pound,  and  under 
these  allegations  the  appellee  prayed  that  a  judgment 
might  be  rendered  in  his  favor  and  against,  appellants 
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for  actual  damages  in  the  sum  of  $2,000,  punitive  dam- 
ages in  the  sum  of  $1,000,  and  $550  partial  purchase 
price  paid  to  appellants  by  appellee. 

The  separate  answers  of  the  appellants,  in  effect,  de- 
nied the  material  allegations  of  the  complaint,  and  al- 
leged that  no  partnership  existed  between  the  appel- 
lants, and  that  the  Angora  goats  and  the  mohair  clipped 
from  them  was  the  separate  property  of  Elizabeth  De 
Moss,  and  that  neither  E.  C.  De  Moss  nor  E.  J.  Wood 
Iiad  anv  interest  therein,  and  that  Heather  knew  these 
facts  at  the  time  of  the  execution  of  said  contract.  The 
answer  of  Elizabeth  De  Moss  alleged  that,  notwithstand- 
ing this  knowledge  on  the  part  of  Heather  he  induced 
Wood  to  execute  said  contract.  Facts  were  also  alleged 
showing  that  shortly  after  the  execution  of  said  contract 
Elizabeth  De  Moss  advised  Heather  that  she  owned  said 
goats  and  mohair,  and  that  she  did  not  care  to  sell  the 
same,  and  therefore  tendered  to  him  the  $550,  which  he 
had  paid  to  Wood.  Heather  refused  to  accept  the  ten- 
der, stating  that  the  contract  had  been  assigned  to  a 
third  person. 

Eliminating  for  the  present  a  consideration  of 
questions  concerning  the  admissibility  of  certain  evi- 
dence, the  principal  proposition  urged  by  appellants  is 
that  the  evidence  is  insufficient  to  make  the  appellants 
liable  to  the  appellee  as  partners.  The  evidence  intro- 
duced on  behalf  of  appellee  discloses  that  Heather  made 
an  offer  to  E.  C.  De  Moss  to  purchase  mohair  from  him, 
and  that  De  Moss,  in  the  presence  of  Heather  restated 
the  offer  Jo  his  wife,  Itllizabeth  De  Moss.  The  latter 
made  no  response  to  the  offer,  and  seemed  .little  inter- 
ested in  the  matter.  E.  C.  De  Moss  then,  in  the  presence 
of  Elizabeth  De  Moss,  stated  that  they  had  better  wait 
for  Mr.  Wood  and  talk  the  matter  over  with  him,  be- 
cause he  was  an  interested  party.  Thereafter  negotia- 
tions were  had  between  E.  J.  Wood,  E.  C.  De  Moss,  and 
Heather,  which  resulted  in  the  execution  of  said  con- 
tract in  the  name  of  *'Wood  8^  De  Moss.''  E.  C;  De 
Moss  advised  Heather  that  whatever  he  did  in  the  prem- 
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ises  was  satisfactory  to  him,  and  according  to  the  testi- 
mony of  Heather  he  was  led  to  believe  that  Wood,  E. 
C.  De  Moss,  and  Elizabeth  De  Moss  were  interested  in 
the  mohair,  and  the  goats.  The  e,vidence  of  Wood,  tes- 
tifying in  behalf  of  appellee,  was  to  the  general  effect 
that  he  was  an  employe  of  Elizabeth  De  Moss,  and  re- 
ceived $20  per  month  and  one-half  of  the  proceeds  de- 
rived from  the  sale  of  the  mohair  clipped  from  the 
goats  belonging  to  Elizabeth  De  Moss.  It  also  appears 
that  Elizabeth  De  Moss  advanced  the  money  to  meet  the 
running  expenses  .incident  to  the  operation  of  the  bus- 
iness, and  that  this  money  was  deposited  in  an  account 
in  a  bank  to  the  credit  of  **Wood  &  De  Moss.''  Wood 
testified  that  this  arrangement  was  made  to  obviate  his 
personal  account  from  becoming  confused  with  the  ac- 
count carried  to  meet  the  expenses  of  carrying  on  the 
goat  business.  Some  of  the  checks  used  to  draw  money 
from  this  account  bore  the  words  '  *  Wood  &  De  Moss,  by 

,''  whereas,  those  subsequently  used  bore  only 

the  words  **Wood  &  De  Moss,"  printed  in  the  upper 
left-hand  margin.  It  was  not  shown  that  Heather  had 
any  knowledge  of  these  matters,  or  that  he  relied  there- 
on in  dealing  with  the  appellants. 

[1]  We  are  satisfied  that  the  evidence  is  insufficient 
to  justify  the  conclusion  that  Elizabeth  De  Moss  and 
Wood  were  partners  in  fact  in  said  business.  Wood 
was  merely  an  employe  of  Elizabeth  De  Moss.  His 
compensation  for  his  services  was  fixed  at  $20  per  month 
and  one-half  of  the  proceeds  derived  from  the  sale  of 
the  mohair.  We  doubt  that  his  interest  in  the 
mohair,  under  such  circumstances,  made  him  even 
a  joint  owner  in  the  mohair.  But  even  were  he  a  joint 
owner  of  said  property,  this  alone  would  not  make  him 
and  Elizabeth  De  Moss  partners.  Wormser  &  Co.  v. 
Lindauer,  9  N.  M.  23,  29,  49  Pac.  896.  Wood  exercised 
no  proprietary  rights  in  the  premises.  He  was  a  mere 
employe.  Consequently  the  evidence  will  not  justify 
the  conclusion  that  Wood  and  Elizabeth  De  Moss  were 
partners  in  fact. 
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[2]  The  evidence  is  likewise  insufficient  to  justify 
the  conclusion  that  the  action  of  Elizabeth  De  Moss  in 
the  premises  made  her  liable  as  a  partner.  The  only 
evidence  approaching,  the  fact  is  that  her  husband,  E. 
C.  De  Moss,  in  her  presence,  stated  to,  Heather  that 
Wood  was  an  ** interested  party/'  There  is  no  evi- 
dence that  Wood  signed  the  contract  at  her  instance  or 
request,  or  that  she  had  any  knowledge  of  his  action  un- 
til it  was  consummated.  Nor  is  there  anv  evidence  that 
she  acquiesced  in  or  consented  to  the  arrangement  made 
by  Wood.  In  fact  the  only  evidence. on  the  subject  in- 
dicates that,  immediately  after  she  ascertained  that 
such  a  contract  had  been  made,  she  took  prompt  steps 
to  make  it  known  that  she  had  not  given  her  consent  to 
the  sale  of  the  mohair  on  the  terms  stated.  In  2  Rowley 
on  Modern  Law  of  Partnership,  §  906  et  seq.,  will  be 
found  a  full  discussion  as  to  the  law  concerning  the 
quantum  of  proof  necessary  to  charge  one  as  a  partner 
by  estoppel.  Among  other  things  it  is  stated  therein 
that  ''no  absolute  rule  can  be  given  as  to  the  quantity 
or  degree  of  proof  necessary  in  such  cases.''  The  test 
seems  to  be  whether  or  not  the  person  sought  to  be 
charged  so  conducted  himself  as  to  induce  a  reasonable 
person  to  believe  that  a  partnership  existed,  and  deal 
with  him  upon  that  basis.  Without  restating  the  evi- 
dence on  this  point  it  is  sufficient  to  say  that  it  falls  far 
short  of  a  compliance  with  the  rule.  But  little  import- 
ance can  be  ascribed  to  the  statement  of  Heather  that  he 
was  led  to  believe  that  a  partnership  existed  between 
appellants,  because  none  of  the  facts  to  which  he  testi- 
fied supports  the  statement.  It  is  evident  that  his  im- 
pression was  obtained,  and  rightly  we  believe,  from  the 
acts  and  conduct  of  Wood  and  E.  C.  De  Moss,  but  the 
cause  was  dismissed  as  to  the  latter,  so  we  need  not  con- 
sider his  relation  to  this  case.  The  statements  made  by 
E.  C.  De  Moss  had  no  binding  effect  upon  Elizabeth  De 
Moss.  There  is  no  evidence  that  the  latter  permitted 
either  her  husband  or  Wood  to  hold  her  out  as  a  part- 
ner to  Heather.    And  there  is  no  evidensce  that  she  was 
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held  out  to  Heather  as  a  partner,  nor  that  if  held  out  as 
sueh  that  she  had  any  knowledge  thereof.  The  judg- 
ment as  to  Elizabeth  De  Moss  must  therefore  be  re- 
versed. ^ 

[3]  The  evidence,  however,  is  amply  sufficient  to 
hold  Wood  liable  on  the  contract.  In  the  name  of 
**Wood  &  De  Moss''  he  undertook  to  contract  for  the 
sale  of  mohair  to  appellee's  assignor.  He  admitted  that 
there  was  no  such  firm  in  existence.  He  contracted  for 
himself  and  some  other  person  named  *'De  Mobs,"  but 
just  who  that  person  was  is  immaterial  so  far  as  his 
liability  is  concerned.  Evidently  he  contracted  for  him- 
self and  assumed  to  contract  for  Elizabeth  De  Moss,  but 
was  without  right  or  power  to  contract  for  her.  So  far 
as  this  case  is  concerned,  no  firm  was  in  existence  doing 
business  under  the  name  of  **Wood  &  De  Moss"  at  the 
time  Wood  executed  this  contract.  Under  such  circum- 
stances he  made  himself  individually  liable.  The  rule 
is  stated  in  30  Cyc.  531,  as  follows: 

"One  entering  into  a  contract  in  the  name  of  a  firm  which 
does  not  exist    ♦    ♦    ♦    may  be  bound  thereby." 

Consequently  there  is  no  doubt  as  to  the  liability  of 
Wood  to  appellee. 

Appellants  contend  that  the  court  erred  in  permitting 
the  introduction  of  evidence  tending  to  show  that  **  Wood 
&  De  Moss"  were  listed  in  the  official  Wool  Growers' 
Association  of  the  United  States.  In  view  of  our  con- 
clusion that  no  partnership  existed  between  Wood  and 
Elizabeth  De  Moss,  and  as  this  evidence  is  directed  to 
showing  that  such  relation  did  exist,  it  is  rendered  im- 
material. But  an  additional  reason  exists  for  holding 
that  the  court  did  not  err  in  this  respect.  The  record 
discloses  that  preliminary  proof  concerning  this  matter 
was  admitted,  but  that  proof  tending  to  show  the  fact 
itself  was  rejected. 

Appellants  contend  that  evidence  of  general  reputa- 
tion to  prove  the  existence  of  a  partnership  is  inadmis- 
sible, unless  shown  to  have  been  known  or  acquiesced  in 
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by  party  to  be  charged.  This  likewise  is  rendered  im- 
material, in  view  of  our  conclusion  that  neither  a  part- 
nership in  fact  nor  by  estoppel  existed  between  the  par- 
ties. The  same  applies  to  other  objections  made  by  ap- 
pellants. 

Several  other  pj'opositions  are  argued  by  appellants, 
but  none  of  them  is  of  such  serious  import  that  our 
conclusions  thereon  would  warrant  a  reversal  of  the 
case  as  to  Wood. 

For  the  reasons  stated,  the  judgment  will  be  afiSrmed 
as  to  Wood  and  reversed  as  to  Elizabeth  De  Moss,  with 
instructions  to  grant  her  a  new  trial;  and  it  is  so  or- 
dered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2076,  February  23,  1918.] 
MORGAN  V.  DOUGHTON. 

SYLLABUS  BY  THE  COURT. 

1.  The  prayer  is  no  part  of  the  pleading,  and  cannot  be 
used  as  a  test  to  determine  the  nature  of  the  cause  of  action 
stated.  P.  276 

2.  Atacks  upon  the  sufficiency  of  a  complaint,  made  for 
the  first  time  on  appeal,  will  be  determined  in  the  light  of 
the  rule  that  the  complaint  will  be  liberally  construed  in 
order  to  uphold  the  Judgment,  and  if  it  contains  aUegations 
from  which  every  fact  necessary  to  maintain  the  action  may 
be  inferred,  it  will  be  sustained.  P.  277 

3.  Where  there  is  substantial  evidence  to  support  find- 
ings and  judgment  of  trial  court,  same  will  not  be  disturbed 
on  appeal.  P.  277 

Appeal  from  District  Court,  Curry  County ;  Richard- 
son, Judge. 

Action  by  J.  W.  Morgan  against  C.  F.  Doughton. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 
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W.  A.  Havener  and  Rowells  &  Reese,  all  of  Clovia, 
for  appellant. 

A.  W.  HocKENHULL,  of  Clovis,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  J.    From  a  judgment  rendered  against  him  * 
in  the  district  court  for  the  county  of  Curry,  the  ap- 
pellant, C.  F.  Doughton,  has  perfected  this  appeal. 

The  complaint,  eliminating  surplusage  and  matter  of 
evidence,  alleged,  in  substance  and  effect,  that  appel- 
lant and  appellee,  W.  J.  Morgan,  about  November  20, 
1914,  entered  into  a  verbal  contract  by  the  terms  of 
which  appellant  agreed  to  deliver  to  appellee  100  head 
of  cattle,  and  appellee  agreed  to  feed  the  same  on  prem- 
ises controlled  by  him;  that  appellant  was  to  "shrink" 
said  cattle  for  24  hours  prior  to  delivery  to  appellee, 
then  weigh  the  same  and  deliver- same  to  appellee;  that 
appellee  was  to  feed  said  cattle  from  stock  feed  then 
owned  by  him  and  in  his  possession,  the  same  consti- 
tuting appellee's  1914  crop,  until  the  same  was  con- 
sumed, whereupon  said  cattle  were  to  be  weighed  and 
returned  to  appellant;  that  for  such  service  appellee 
was  to  receive  compensation  sufficient,  appellant  as- 
sured him,  to  pay  off  and  discharge  a  certain  note  and 
mortgage  held  by  appellant  against  the  appellee;  that 
60  head  of  cattle  were  delivered  to  appellee,  under  the 
terms  of  said  contract,  and  fed  by  the  latter  until  his 
crop  was  consumed,  whereupon  an  additional  verbal 
contract  was  made  by  the  parties,  by  the  terms  of  which 
appellee  continued  in  the  possession  of  said  cattle,  the 
appellant  agreeing  to  pay  for  feed  purchased  by  appel- 
lee for  the  continued  feeding  of  said  stock,  appellee 
agreeing  to  haul  the  same;  that  appellee  was  compelled 
to  haul  said  feed,  employ  labor  and  two  teams,  at  a 
reasonable  cost  of  five  dollars  per  day,  which  he  did  for 
55  days,  when  said  cattle  were  shipped  to  market  by  ap- 
pellant. Numerous  other  facts  are  alleged  tending  to 
show,  among  other  things,  that  the  cattle  were  watered 
immediately  preceding  the  time  when  they  were  first 
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weighed  and  delivered  to  appellee;  that  appellant  as- 
sertjs  that  appellee  is  indebted  to  him  in  the  som  of  $112 
on  account  of  this  transaction^  and  that  he  refoses  to 
cancel  said  note  and  mortgage.  Cancellation  of  the 
note  and  mortgage  was  prayed,  as  well  as  an  injuneticm 
restraining  the  foreclosure  thereof,  and  a  m<mey  judg- 
ment in  the  sum  of  the  said  note  and  mortgage,  togeth- 
er with  $100  on  account  of  appellant's  failure  to  shrink 
said  cattle  and  $275  for  labor  performed  in  feeding  and 
caring  for  said  cattle  for  said  55  days.  An  accounting 
was  also  prayed. 

Appellant  answered,  denying  the  material  allegations 
of  the  complaint,  and  alleging  that  appellee  agreed  to 
feed  said  cattle  at  his  own  expense,  and  receive  as  his 
compensation  therefor  the  market  value  of  the  flesh  put 
on  said  cattle  by  such  feeding  as  such  market  price  ex- 
isted in  Kansas  City,  Mo.,  when  the  cattle  were  deliv- 
ered there;  that  after  appellee's  feed  was  exhausted  ap- 
pellant loaned  appellee  a  sum  of  money  to  purchase  ad- 
ditional feed ;  that  a  settlement  was  subsequently  made 
between  the  parties,  whereby  it  was  found  that  appel- 
lee was  indebted  to  the  appellant  in  theTsum  of  $112, 
which  has  not  been  paid.  Appellant  asked  that  he  have 
judgment  for  that  sum. 

[1]  The  appellant  contends  that  the  complaint  stat- 
ed no  cause  of  action  because  it  pretended  to  state  facts 
showing  an  equitable  cause  of  action  to  exist  in  favor  of 
appellee,  without  disclosing  that  he  did  not  have  an  ade- 
quate remedy  at  law.  But  little  need  be  said  in  this 
regard.  The  complaint  does  not  sejk  equitable  relief. 
The  facts  stated  therein  indicate  that  appellee  was  at- 
tempting to  recover  upon  two  causes  of  action,  both  in 
law,  and  not  in  equity.  There  was  a  misjoinder  of 
causes,  in  that  two  causes  were  stated  in  a  single  count. 
Advantage  was  not  taken  of  this,  however.  One  count 
was  for  money  due  under  the  first  contract;  the  other 
for  the  value  of  labor  under  the  second  contract.  The 
prayer,  it  is  true,  sought  relief  which  could  only  be  giv- 
en in  a  court  of  equity,  but  the  prayer  is  no  part  of 
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the  pleading,  and  cannot  be  used  as  a  test  to  determine 
the  nature  of  the  cause  of  action  stated.  Bumham-Han- 
na-Munger  Dry  Goods  Co.  v.  Hill,  17  N.  M.  347,  354, 
128  Pac.  62. 

[2]  Appellant  argues  that  the  complaint  does  not 
allege  that  there  is  anything  due  to  appellee  on  account 
of  the  increased  weight  placed  on  said  cattle  by  his 
feeding  of  them,  and  that  no  contract  is  alleged  to  ex- 
ist whereby  appellant  became  bound  to  pay  $5  per  day 
for  labor  connected  therewith.  Neither  proposition  was 
urged  against  the  complaint  in  the  trial  court,  and  con- 
sequently the  complaint  will  be  liberally  construed  in 
order  to  uphold  the  judgment,  and  if  it  contains  allega- 
tions from  which  every  fact  necessary  to  maintain  the 
action  may  be  inferred,  it  will  be  sustained.  Cleveland 
V.  Bateman,  21  N.  M.  675,  683,  158  Pac.  608. 

The  complaint  alleges  facts  sufficient  to  show  that 
appellee,  under  the  first  contract,  was  to  receive  com- 
pensation for  his  feed  and  services  in  an  amount  suffic- 
ient to  pay  off  and  discharge  the  note  and  mortgage 
held  by  appellant,  the  fixing  of  the  compensation  being 
based  upon  the  value  of  the  increased  weight  put  upon 
the  cattle  by  appellee.  The  facts  inferrable  from  what 
is  alleged  disci ase  that  such  sum  was  due  and  unpaid. 
With  reference  to  the  second  verbal  contract  having  to 
do  with  the  care  and  feeding  of  the  cattle  after  the  first 
contract  had  expired,  there  is  sufficient  alleged  to  enti- 
tle appellee  to  recover  at  the  value  of  the  labor  per- 
formed in  connection  therewith.  The  same  conclusion 
follows  with  reference  to  appellant's  argument  that  the 
complaint  does  not  sustain  the  judgment  with  reference 
to  damages  under  the  first  contract. 

[3]  Appellant  attacks  the  sufficiency  of  the  evidence 
to  support  the  findings  and  judgment  to  the  extent  of 
holding  that  appellee  was  entitled  to  compensation  for 
feeding  and  taking  care  of  said  animals  for  about  60 
days  after  the  expiration  of  the  first  contract.  There  is 
substantial  evidence  to  support  the  finding  and  judg- 
ment ;  hence  the  same  will  not  be  disturbed  on  appeal. 
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Exception  is  taken  to  the  refusal  of  the  trial  court  to 
accept  the  second  finding  proposed  by  appellant.  It 
constituted  a  statement  of  appellant's  version  of  the  sec- 
ond verbal  contract.  The  terms  thereof  were  in  dis- 
pute, and  there  was  a  conflict  of  evidence  thereon.  It 
was  a  matter  of  fact  for  the  determination  of  the  trial 
court,  and  conclusion  of  the  trial  court  thereon,  being  sus- 
tained by  substantial  evidence,  will  not  be  disturbed  on 
appeal.  The  finding  as  tendered  contained  matter  which 
the  trial  court  determined  was  not  true,  and  conse- 
quently it  properly  refused  to'  accept  it. 

The  trial  court,  in  eflfect,  held  that  appellee  was  en- 
titled to  the  reasonable  value  of  labor  made  necessary 
in  caring  for  said  cattle  after  the  expiration  of  the  first 
contract.  Appellant  argues  that  he  was  entitled  to  a 
judgment  for  the  difference  between  the  value  of  the 
feed  purchased  by  him  and  the  value  of  the  gain  in 
weight  placed  on  the  cattle,  amounting  to  $62,  because 
no  contract  was  made  by  the  parties  with  reference  to 
caring  for  the  cattle  at  that  time.  The  argument  is 
based  upon  a  false  premise,  in  that  the  trial  court  held, 
and  the  finding  is  supported  by  substantial  evidence, 
that  while  no  ''specific  contract'*  was  made  between  the 
parties,  still  the  ** plaintiff,  at  the  request  of  the  defend- 
ant continued  to  hold  and  feed  said  cattle  for  about  60 
days  longer." 

For  the  reasons  stated,  the  jiidgment  of  the  trial 
court  is  affirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2021,  Jan.  14,  1918.] 
(Rehearing  Denied  Feb.  23,  1918.) 

JACKMAN  V.  ATCHISON,  T.  &  S.  P.  B.  CO. 

SYLLABUS  BY  THE  COURT. 
1.       Where  a  railroad  company  has  complied  with  the 
provisions  of  Act  Cong.  March  3,  1875,  c.  152,  18  Sfat.  482 
(  U.  S.  Comp.  St.  1916,  §§4921-4926),  and  the  Secretary 
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of  the  Interior  has  approved  its  profile  map,  showing  Its 
right  of  way  and  station  groundB,  and  such  approval  has 
been  noted  on  the  plats  In  the  local  land  offiice,  the  omis- 
sion of  the  reservation  from  the  patent  or  final  receipt  of 
an  entryman,  who  settled  upon  the  land  after  the  rights 
of  the  railroad  company  accrued,  would  not  operate  to  give 
'the  patentee  title  to  land  which  liad  been  theretofore  vested 
In  the  railroad  company.  P.  286 

2.  The  act  of  Congress  (Act  March  3,  1875,  c.  152,  18 
Stat.  482)  provides  two  methods  by  which  a  rallVoad  com- 
pany can  acquire  ground  for  Its  right  of  way  and  station 
grounds.  Under  the  first  section  of  the  act  (U.  S.  Comp. 
St.  1916,  §  4921)  the  right  of  way  may  become  definitely 
located,  and  title  acquired  by  the  actual  construction  of 
the  railroad  over  the  public  domain.  Under  the  fourth  sec- 
tion (section  4924)  the  right  of  way  and  station  grounds 
may  be  acquired  by  (1)  location  of  the  road;  (2)  filing  a 
profile  of  it  in  the  local  land  office;  and  (3)  the  approval 
thereof  by  the  Secretary  of  the  Interior,  to  be  noted  upon 
the  plats  in  the  local  land  office.  P.  289 

3.  If  at  the  time  the  railroad  company  seeks  to  appro- 
priate land,  which  is  a  part  of  the  public  lands  of  the  United 
States,  such  land  is  subject  to  entry  and  sale,  it  is  entitled 
to  the  benefits  of  the  act,  notwithstanding  that  such  land 
may  have  been  reserved  from  entry  and  sale  at  the  dale 
of  the  pasasge  of  the  act  of  Congress  of  March  3,  1875. 
The  status  of  the  land  at  the  date  the  appropriation  Is 
sought  controls  the  right  of  the  railroad  company;  not  its 
status  at  the  date  of  such  act.  P.  290 

4.  The  words  "public  lands"  are  not  always  used  in 
the  same  sense.  Their  true  meaning  and  effect  are  to  be 
determined  by  the  context  in  which  they  are  used,  and  it  is 
the  duty  of  the  court  not  to  give  such  a  meaning  to  the 
words  as  would  destroy  the  object  and  purpose  of  the  law 
or  lead  to  absurd  results.  P.  293 

5.  The  provision  of  section  4  of  such  act,  which  re- 
quires a  railroad  company,  desiring  to  avail  itself  of  the 
benefits  of  such  act.  to  file  a  profile  of  Its  road,  within  12 
months  after  the  location  of  any  section  of  20  miles  of  Its 
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road,  is  directory,  and  a  railroad  company  may  file  such 
map,  and  secure  the  benefits  of  the  act  after  such  period 
of  time  has  elapsed,  if  it  so  elects,  and  the  fact  that  it  has 
completed  its  railroad  does  not  prevent  it  from  obtaining 
station  grounds  under  such  act,  Jlf  the  land  Is  public  land, 
subject  to  entry  and  sale,  at  the  time  it  applies  therefor 

•  P.  293 

6.  The  approval,  by  the  Secretary  of  the  Interior  of  the 
profile  of  a  railroad  company,  filed'  under  the  provisions  of 
the  act  of  March  3,  1875,  showing  its  claim  to  lands  for 
station  grounds,  is  conclusive  against  collateral  attack,  if 
such  land  was,  at  the  time  of  such  approval,  public  lands 
of  the  United  States,  and  subject  to  entry  and  sale.  P.  293 

7.  The  words  "public  lands,"  when  a  different  intention 
is  not  clearly  expressed,  are  used  in  legislation  of  Congress 
to  designate  such  land  as  is  subject  to  sale  or  other  disposal 
under  general  laws,  but  not  such  as  is  reserved  by  compe- 
tent authority  for  any  purpose  or  in  any  manner,  although 
no  exception  of  it  is  made.  P.  293 

Appeal  from  District  Court,  Dona  Ana  County ;  Med- 
ler,  Judge. 

Suit  by  Royal  Jackman  against  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed.  See,  also,  22  N. 
M.  422,  163  Pac.  1084. 

J.  H.  Paxton,  of  Las  Cruces,  for  appellant. 

Act  of  Congress  granting  right  of  way  expressly  ex- 
cepted lands  reserved  from  sale,  and  court  cannot  ex- 
tend act  to  apply  to  reserved  lands. 

Swift  V.  Luce,  27  Me.  (14  Shep.)  285;  in  re  Hughes, 
1  Bland.  46;  in  re  Ticknor's  Estate,  13  Mich.  44;  Tomp- 
kins V.  First  Nat.  Bank,  18  N.  Y.  S.  234 ;  Hadden  v.  The 
Collector,  72  U.  S.  107;  in  re  Election  of  Executive 
Officers,  47  N.  W.  923 ;  State  v.  Reneau,  106  N.  W.  451 ; 
Rothchild  v.  N.  Y.  Life  Ins.  Co.,  97  111.  App.  547;  Atty. 
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Gen.  V.  Parsell,  58  N.  W.  839;  Roberts  v.  Cannon,  20 
N.  C.  398;  Denn  v.  Reid,  10  Pet.  524;  Raleigh  etc.  Co. 
V.  Reid,  13  Wall.  269 ;  Stevens  v.  Smith,  10  Wall.  321 ; 
Sutherland  on  Stat.  Const.,  Sec.  431;  Northern  Lumber 
Co.  V.  O'Brien,  139  Fed. 

The  grant  of  a  right  of  way  does  not  include  station 
grounds. 

Maysville  etc.  Co.  v.  Ball,  56  S.  W.  191. 

W.  C.  Reid,  of  Albuquerque,  and  Holt  &  Suther- 
land, of  Las  Cruces,  for  appellee. 

Act  of  Congress  did  not  operate  to  reserve  or  vest 
in  proposed  grantee  any  exclusive  right  or  title  prior 
to  definite  location. 

Northern  Pac.  Ry.  Co.  v.  Sanders,  166  U.  S.  620;  13 
Stat.  365 ;  U.  S.  v.  Oregon  &  Cal.  R.  R.  Co.,  176  U.  S. 
228;  Railroad  Co.  v.  Preemont  County,  9  Wall.  89;  18 
Stat.  482,  6  Fed.  Stats.  Ann.  501;  D.  &  R.  G.  R.  R. 
Co.  V.  Ailing,  99  U.  S.  463. 

Wrongful  rejection  of  original  application  of  appel- 
lee's predecessor  for  station  grounds,  did  not  extinguish 
equitable  rights. 

Ard  V.  Brandon,  156  U.  S.  541. 

Action  of  Secretary  of  Interior,  in  approving  map,  is 
conclusive. 

Van  Patten  v.  Boyd,  20  N.  M.  250;  Shepley  v.  Cowan, 
91  U.  S.  330,  23  Law  424. 

The  decisions  of  the  Department  of  the  Interior  are 
in  line  with  this  view,  and  while,  of  course,  they  are 
not  binding  upon  the  courts,  they  are  nevertheless  en- 
titled to  great  respect,  and  ought  not  to  be  overruled 
without  cogent  reasons. 

Keener  v.  R.  R.  Co.,  31  Fed.  126;  N.  M.  v.  U.  S. 
Trust  Co.,  172  U.  S.  181,  43  Law  410. 

The  holder  of  a  legal  title  in  bad  faith  must  always 
yield  to  a  superior  equity.  As  against  the  United 
States  his  title  may  be  good,  but  not  as  against  one 
who  had  acquired  a  prior  right  from  the  United  States 
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in  force  when  his  purchase  was  made  under  which  his 
patent  issued. 

Widdicombe  v.  Childers,  124  U.  S.  400,  31  Law  427 ; 
Bohall  V.  DiUa,  114  U.  S.  47,  29  Law  61 ;  E.  P.  B.  Co. 
V.  McKnight,  233  U.  S.  250,  58  Law  943;  Van  patten 
V.  Boyd,  supra. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  The  appellant  brought  suit  against 
the  appellee  to  quiet  title  to  certain  described  real  es- 
tate. He  claimed  the  land  by  virtue  of  a  patent  issued 
by  the  land  office  to  160  acres  of  land,  which  patent  he 
contended  embraced  the  land  in  dispute.  The  patent 
was  issued  to  William  F.  Higgins  on  June  10,  1892, 
and  noted  thereon  were  the  words:  ** Subject  to  the 
right  of  way  of  the  A.  T.  &  S.  P.  Ry.  Co.''  Appellant 
derived  title  to  the  land  by  conveyance  from  the  prede- 
cessor in  interest  to  the  patentee.  Appellee  claims  the 
land  in  dispute  under  the  provisions  of  the  act  of  Con- 
gress approved  March  3,  1875  (18  Stats.  482),  entitled 
**An  act  granting  to  railroads  the  right  of  way  through 
the  public  lands  of  the  United  States.''  The  case  was 
determined  upon  an  agreed  statement  of  facts,  which, 
when  summarized,  shows  the  following: 

Appellant's  predecessor  in  interest,  the  patentee  of 
the  land  under  whom  he  claims,  settled  upon  the  land 
covered  by  his  patent  after  whatever  rights  which  the 
appellee  has  accrued.  On  December  23,  1890,  William 
F.  Higgins  received  final  receipt  from  the  United  States 
land  office  at  Las  Cruces,  N.  M.,  fot  his  homestead  en- 
try, including' said  lot  2,  section  35,  township  26  south, 
range  3  east,  within  which  is  included  the  land  in  dis- 
pute. The  final  receipt  had  noted  thereon,  ''Except 
where  it  is  in  conflict  with  the  A.  T.  &  S.  F.  R.  R.  sta- 
tion grounds."  The  deeds  through  which  appellant 
claims  had  no  reservation  of  any  kind,  and  purported 
to  convey  the  entire  quarter  section  of  land,  including 
said  lot  2. 
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On  March  3,  1871,  the  act  of  Congress  was  approved 
by  the  President,  entitled  *'An  act  to  incorporate  the 
Texas  Pacific  Railroad  Company,  and  to  aid  in  the  con- 
struction of  its  road,  and  for  other  purposes,"  by  which 
act  the  said  railway  company  was  incorporated,  and  it 
was  provided  among  other  things,  as  follows: 

• 

"Section  1.  *  *  *  And  the  said  corporation  is  hereby 
authorized  and  empowered  to  lay  out,  locate,  construct, 
furnish,  maintain,  and  enjoy  a  continuous  railroad  and 
telegraph  line,  with  the  appurtenances,  from  a  point  at  or 
near  Marstiall,  county  of  Harrison,  state  of  Texas;  thence 
by  the  most  direct  and  eligible  route,  to  be  determined  by 
said  company,  near  the  thirty-second  parallel  of  north 
latitude,  to  a  point  at  or  near  El  Paso;  thence  by  the  most 
direct  and  eligible  route,  to  be  selected  by  said  company, 
through  New  Mexico  and  Arizona,  to  a  point  on  the  Rio 
Colorado,  at  or  near  the  southeastern  boundary  of  the 
state  of  California;  thence  by  the  most  direct  and  eligible 
route  to  San  Diego,  California,  to  ship's  channel,  in  the  bay 
of  San  Diego,  in  the  state  of  California  pursuing  in  the 
location  thereof,  as  near  as  may  be,  the  thirty-second  par- 
allel of  north  latitude,  and  is  hereby  vested  with  all  the 
powers,  privileges,  and  immunities  necessary  to  carry  into 
effect  the  purposes  of  this  act.     ♦     ♦     ♦ 

"Sec.  9  That  for  the  purpose  of  aiding  in  the  construc- 
tion of  the  railroad  and  telegraph  line  herein  provided  for, 
there  is  hereby  granted  to  the  said  Texas  Pacific  Railroad 
Company,  its  successors  and  assigns,  every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile,  on 
each  side  of  said  railroad  line,  as  such  line  may  be  adopted 
by  said  company,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per  mile  on  each 
side  of  said  railroad  in  California,  where  the  same  shall 
not  have  been  sold,  reserved,  or  otherwise  disposed  of  by 
the  United  States,  and  to  which  a  pre-emption  or  homestead 
claim  may  not  have  attached  at  the  time  the  line  of  said 
road  is  definitely  fixed. 

"Sec.  12.  •  ♦  ♦  Said  company,  within  two  years 
after  the  passage  of  this  act,  shall  designate  the  general 
route  of  its  said  road,  as  near  as  may  be,  and  shall  file  a 
map  of  the  same  in  the  Department  of  the  Interior;  and 
when  the  map  is  so  filed,  the  Secretary  of  the  Interior,  im- 
mediately thereafter,  shall  cause  the  lands  within  forty 
miles  on  each  side  of  said  designated  route  within  the 
territories,  and  twenty  miles  within  the  state  of  California, 
to  be  withdrawn  from  pre-emption,  private  entry,  and  sale. 
•  ♦  ♦  "  Act  Cong.  March  3,  1871,  c.  122,  16  Stat.  573,  576, 
577. 
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On  a  certain  day  between  August  15,  1871,  and  No- 
vember 22,  1871,  in  pursuance  of  the  said  act  of  Con- 
gress, the  Texas  &  Pacific  Railroad  Company,  filed  in 
the  General  Land  Office  of  the  United  States  at  Wash- 
ington, D.  C,  its  map  of  the  general  location  of  the 
route  of  its  railroad  from  El  Paso,  state  of  Texas,  to 
ship's  channel,  San  Diego,  state  of  California,  certified 
to  by  the  proper  officers  of  the  said  company. 

On  November  22,  1871,  the  Commissioner  of  the  Gen- 
eral Land  Office  at  Washington  transmitted  to  the  reg- 
ister and  receiver  of  the  United  States  land  office  at 
Santa  Fe,  N.  M.,  a  letter  withdrawing  lands  from  en- 
try within  the  limits  of  40  miles  on  each  side  of  the  route 
indicated  in  such  map  so  filed  by  said  railway  compa- 
ny as  authorized  by  such  act.  Lot  2,  heretofore  referred 
to,  was  included  within  the  land  covered  by  the  pro- 
visions of  the  statute  and  the  orders  of  the  General 
Land  Office. 

On  November  28,  1881,  the  official  public  survey  of 
the  land,  including  such  lot,  was  officially  approved 
by  the  proper  officer  acting  on  behalf  of  the  United 
States.  On  February  28,  1885,  an  act  of  Congress  (23 
Stat.  337,  c.  265)  was  approved,  entitled  **An  act  to  de- 
clare a  forfeiture  of  lands  granted  to  the  Texas  Pacific 
Railroad  Company,  and  for  other  purposes"  by  which 
act  it  was  provided  that  such  grant  of  land  should  be 
forfeited,  and  all  such  lands  are  declared  to  be  a  part 
of  the  public  domain.  By  a  proviso  station  grounds  and 
right  of  way  were  exempted  from  the  forfeiture. 

On  April  18,  1881,  there  was  organized  a  railroad 
corporation  known  as  the  **Rio  Grande,  Mexico  &  Pa- 
cific Railroad  Company''  under  and  pursuant  to  the 
laws  of  the  territory  of  New  Mexico,  which  said  rail- 
road corporation,  prior  to  the  1st  day  of  July,  1881, 
constructed  that  certain  line  of  railway  in  said  county 
and  territory  now  owned  and  operated  by  the  appel- 
lee herein,  and  which  passed  through  said  station  of 
La  Tuna,  located  upon  the  land  in  dispute,  in  the  coun- 
ty of  Dona  Ana,  state  of  New  Mexico.    Within  twelve 
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months  after  the  location  of  the  section  of  the  railroad 
referred  to,  the  company  under  and  pursuant  to  the 
provisions  of  the  act  of  Congress  approved  March  3, 
1875,  filed  with  the  register  of  the  United  States  land 
ofiSce  at  Las  Cruces,  N.  M.,  a  map  and  profile  of  its 
railroad,  which  filing,  profile,  and  map  were  approved 
by  the  Secretary  of  the  Interior  on  December  15,  1881, 
and  such  approval  noted  upon  the  plats  in  said  laod  of- 
fice. The  company  also  filed  a  certified  copy  of  the 
articles  of  incorporation  and  due  proof  of  its  organiza- 
tion under  the  same  with  the  Secretary  of  the  Interior, 
which  were  approved  by  him  on  June  10,  1881,  under 
the  provisions  of  said  act  of  March  3,  1875.  On  De- 
cember 15,  1881,,  said  railroad  company  for  the  purpose 
of  securing  the  benefit  of  said  act  of  March  3,  1875,  of 
right  of  way  and  station  grounds  on  public  lands,  filed 
in  the  United  States  land  office  at  Las  Cruces,  N.  M.,  a 
map  of  its  proposed  station  grounds  at  Anthony,  or  La 
Tuna,  N.  M.,  including  a  part  of  said  lot  2  and  includ- 
ing the  land  in  dispute  in  this  case.  Said  filing  pur- 
ports to  have  been  made  pursuant  to  the  rules  and  reg- 
ulations of  said  land  office  and  of  the  government  of  the 
United  States  for  the  disposition  and  disposal  of  the 
public  domain,  and  which  said  map  included  an  area  not 
exceeding  20  acres  in  extent.  Said  filing  was  rejected  by 
the  local  land  office  on  the  ground  that  the  land  was  a 
part  of  the  Texas  &  Pacific  grant.  Thereafter,  and  on,  to- 
wit,  the  20th  day  of  May,  1885,  a  duplicate  of  said  map, 
^ling,  and  application  was  submitted  to  and  approved 
by  the  Secretary  of  the  Interior,  and  the  fact  of  such 
approval  was  noted  upon  the  plats  in  said  United  States 
laind  office  at  Las  Cruces,  N.  M.  The  land  in  question 
was  within  the  jurisdiction  of  said  land  office. 

On  February  15,  1889,  all  of  the  right  of  way,  sta- 
tion grounds,  rights,  and  privileges  and  franchises  of 
said  Rio  Grande,  Mexico  &  Pacific  Railroad  Company 
were  conveyed  by  deed  to  appellee.  Both  corporations 
were  duly  and  legally  incorporated.  From  such  stipu- 
lated fact^  the  court  made  findings  of  fact,  and  stated 
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conclusions  of  law  and  entered  judgment  for  the  ap- 
pellee. 

Assuming  that  appellant  is  not  foreclosed  from  ques- 
tioning appellee's  title  to  the  land  in  dispute  by  reason 
of  the  receipt  and  acceptance  by  the  Secretary  of  the 
Interior  of  the  articles  of  incorporation  of  appellee's 
predecessor,  and  the  subsequent  approval  by  that  of- 
ficer of  the  profile  of  the  road,  showing  the  appropria- 
tion of  the  station  grounds  in  question  by  appellee's 
predecessor,  which  will  be  considered  later,  we  will  go 
to  a  consideration  of  the  merits  of  appellant's  claim  of 
title. 

[1]  It  is  appellant's  contention  that  the  land  in 
question  was  reserved  from  entry  and  sale  between  No- 
vember  22,  1871,  and  February  28,  1885,  and  that  de- 
fendant's predecessor's  proceedings  to  acquire  station 
grounds,  including  the  land  in  dispute,  under  the  act 
of  March  3,  1875,  were  had  between  July  1,  1881,  and 
February  28,  1885,  while  the  land  in  question  was  spe- 
cifically reserved  from  entry  and  sale,  except  the  ap- 
proval by  the  Secretary  of  the  Interior  on  May  20,  1885, 
of  a  duplicate  of  the  map  of  station  grounds  presented 
to  him  for  such  action  after  the  land  in  question  had 
been  restored  to  the  public  domain ;  that,  under  the  pro- 
visions of  the  act  of  March  3,  1875,  appellee  or  its  pre- 
decessor was  required  to  file  a  profile  of  its  road  with- 
in 12  months  after  the  survey;  that  appellee's  predeces- 
sors attempted  to  do  this  and  failed,  the  plat  being  re- 
jected because  the  land  was  specifically  reserved  from 
sale,  and  therefore  not  subject  to  the  operations  of  the 
statute ;  and  that  there  is  nothing  in  the  act  extending 
its  operation  to  reserved  lands  that  may  perhaps  after- 
wards be  thrown  open,  and  the  court  should  not  so  ex- 
tend it.  Appellee  contends  in  answer  to  this  argument 
that  the  withdrawal  by  the  Commissioner  of  the  General 
Land  Office  of  lands  within  the  Texas  &  Pacific  grant 
was  under  a  map  of  the  general  route,  and  was  ineffect- 
ual as  distinguished  from  a  withdrawal  upon  definite 
location ;  that  it  did  not  operate  to  reserve  or  vest  in 
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the  proposed  grantee  an  exclusive  title  or  right  prior 
to  definite  location.  The  act  of  March  3,  1871,  incor- 
porating the  Texas  &  Pacific  Railway  Company  and 
making  a  donation  of  land  to  aid  in  its  construction, 
provided  that  the  company  should,  within  two  years 
after  the  passage  of  the  act,  designate  the  general  route 
of  its  road,  and  should  file  a  map  of  the  same  in  the 
Department  of  the  Interior,  and  should  thereafter  im- 
mediately cause  the  lands  within  40  miles  on  each  side 
of  all  said  designated  route  within  the  territories  to  be 
withdrawn  from  pre-emption,  private  entry  and  sale. 
This  was  done.  The  sections  of  the  act  of  March  3,  1875 
(18  Stats.  482),  which  require  consideration  in  deter- 
mining the  issues  in  this  case  are  sections  1,  4,  and  5, 
which  read  as  follows: 


*t^ 


'Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
that  the  right  of  way  through  the  public  lands  of  the  United 
States  is  hereby  granted  to  any  railroad  company  duly 
organized  under  the  laws  of  any  state  or  territory,  except 
the  District  of  Columbia,  or  by  the  Congress  of  the  United 
States,  which  shall  have  filed  with  the  Secretary  of  the 
Interior  a  copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same,  to  the  extent  of 
one  hundred  feet  on  each  side  of  the  central  line  of  said 
road;  also  the  right  to  take,  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  material,  earth,  stone,  and 
timber  necessary  for  the  construction  of  said  railroad;  also 
ground  adjacent  to  such  right  of  way  for  station  buildings, 
depots,  machine  shops,  side  tracks,  turnouts,  and  water 
stations,  not  to  exceed  in  amount  twenty  acres  for  each 
station,  to  the  extent  of  one  station  for  each  ten  miles  of 
Its  road." 

"Sec.  4.  That  any  railroad  company  desiring  to  secure 
the  beneifits  of  this  act,  shall,  within  twelve  months  after 
the  location  of  any  section  of  twenty  miles  of  its  road,  if  the 
same  be  upon  surveyed  lands,  and,  if  upon  unsurveyed  lands, 
within  twelve  months  after  the  survey  thereof  by  the 
United  States,  file  with  the  register  of  the  land  office  for 
the  district  where  such  land  is  located  a  profile  of  its  road; 
and  upon  approval  thereof  by  the  Secretary  of  the  Interior 
the  same  shall  be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands  over  which  such  right  of  way  shall 
pass  shall  be  disposed  of  subject'  to  such  right  of  way: 
Provided,  that  if  any  section  of  said  road  shall  not  be  com- 
pleted within  five  years  after  the  location  of  said  section, 
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the  rights  herein  granted  shall  he  forfeited  as  to  any  such 
uncompleted  section  of  said  road. 

"Sec.  5.  That  this  act  shall  not  apply  to  any  Ifinds 
within  the  limits  of  any  military,  park,  or  Indian  reserva- 
tion, or  other  lands  specially  reserved  from  sale,  unless 
such  right  of  way  shall  be  provided  for  by  treaty  stipula- 
tion or  by  act  of  Congress  heretofore  passed." 

U.  S.  Comp.  St.  1916,  §§  4921,  4924,  4925. 


The  fifth  section,  it  will  be  noticed,  makes  the  act  in- 
applicable to  ** lands  specifically  reserved  from  sale." 
As  these  lands  had  been  withdrawn  from  entry  or  sale 
by  the  Secretary  of  the  Interior  under  authority  of  an 
act  of  Congress  the  predecessor  of  appellee  possibly  ac- 
quired no  right  to  the  land  in  controversy,  or  its  right 
of  way,  during  the  time  the  withdrawal  order  was  in 
force  and  effect,  but  a  decision  of  this  question  is  not 
necessary  in  this  case,  for  we  may  assume  that  the  rail- 
road company  acquired  no  right  to  its  right  of  way  or 
station  grounds  prior  to  February  28,  1885,  when  the 
act  of  Congress  annulling  the  grant  to  the  Texas  &  Pa- 
cific Railroad  Company  and  restoring  the  lands  to  the 
public  domain  became  a  law,  for  when  such  land  re- 
verted to  the  public  domain  and  the  railroad  company 
was  using  the  right  of  way  and  filed  in  the  oflBce  of  the 
Secretary  of  the  Interior  a  profile  of  its  road,  it  became 
entitled  to  the  benefits  of  the  act  of  March  3,  1875,  and 
its  title  to  the  station  grounds  and  right  of  way  is  un- 
assailable as  we  shall  attempt  to  demonstrate. 

Appellant  seemingly  attaches  some  importance  to  the 
fact  that  the  station  grounds  were  not  excepted  from  the 
patent  issued  to  his  predecessor  in  title,  but  this  is  of 
no  importance  if  appellee's  predecessor  was  entitled  to 
receive  the  benefits  of  the  act  of  March  3,  1875,  and  took 
the  required  steps  to  bring  itself  within  the  operation 
of  that  act.  The  mere  fact  of  the  omission  of  the  reser- 
vation from  the  patent  or  the  final  receipt  would  not  op- 
erate to  give  the  patentee  title  to  land  which  had  been 
theretofore  patented  or  transferred  to  another. 

In  the  case  of  Railroad  Co.  v.  Stringham,  38  Utah, 
113,  110  Pac.  868,  the  question  was  considered  by  the 
Supreme  Court  of  Utah,  and  the  court  said : 
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"Nor  is  it  made  to  appear  whether  the  mineral  patent 
issued  to  Treweek  in  1889  was  in  terms  made  subject  to  the 
right  of  way,  but  since  section  4  of  the  act  provides  that 
'all  such  lands  over  which  such  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right  of  way,'  it  again 
will  be  presumed,  in  the  absence  of  a  showing  to  the  cgn- 
trary,  that  the  subsequent  disposition  made  to  Treweek 
was  subject  to  the  right  of  way,  and  in  any  event,  since  the 
title  to  the  right  of  way  vested'  in  plaintifT's  predecessor 
upon  the  Secretary's  approval  of  the  profile  of  its  road,  it 
matters  not  whether  the  subsequent  grant  to  Treweek  was 
or  was  not  in  terms  made  subject  thereto,  for  the  law  itself 
made  it  so.  Railroad  Co.  v.  Baldwin,  103  U.  S.  426,  26  L. 
Ed.  578;  Northern  Pac.  Ry.  Co.  v.  Townsend,  190  U.  S.  267, 
23  Sup.  Ct.  671,  47  L.  Ed.  1044." 


In  the  case  of  Northern  Pacific  Ry.  Co.  v.  Townsend. 
supra,  cited  by  the  Supreme  Court  of  Utah,  Mr.  Justice 
White  said: 

"At  the  outset,  we  premise  that,  as  the  grant  of  the  right 
of  way,  the  filing  of  the  map  of  definite  location,  and  the 
construction  of  the  railroad  within  the  quarter  section  in 
question  preceded  the  filing  of  the  homestead  entries  on 
such  sections,  the  land  forming  the  right  of  way  therein 
was  taken  out  of  the  category  of  public  lands  subject  to 
pre-emption  and  sale,  and  the^  land  department  was  there- 
fore without  authority  to  convey  rights  therein.  It  fol- 
lows that  the  homesteaders  acquired  no  interest  in  the  land 
within  the  right  of  way  because  of  the  fact  that  the  grant 
to  them  was  of  the  full  legal  subdivisions.'' 

The  failure  of  the  patent  to  except  the  station  grounds 
in  question  therefore  can  be  dismissed  from  further 
consideration. 

[2]  Passing  now  to  a  consideration  of  the  act  of 
March  3,  1875,  we  will  determine  the  effect  of  the  sub- 
sequent restoration  of  the  withdrawn  land,  to  the  pub- 
lic domain  and  the  filing  by  appellee's  predecessor  there- 
after, and  long  after  its  road  had  been  completed  of 
the  profile  of  its  road  showing  its  claim  to  the  station 
grounds  under  section  4  of  the  act,  and  the  approval 
thereof  by  the  Secretary  of  the  Interior.  The  act  of 
Congress  in  question  provides  two  methods  by  which 
a  railroad  company  can  acquire  ground  for  its  right  of 
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way  and  station  grounds.  Under  the  first  section  of 
the  act  the  right  of  way  may  become  definitely  located 
and  title  acquired  by  the  actual  construction  of  the 
railroad  over  the  public  domain.  That  this  is  so  was 
held  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Jamestown  &  N.  R.  R.  v.  Jones,  177  U.  S.  125, 
20  Sup.  Ct.  568,  44  L.  Ed.  698,  and  later  approved  by 
the  same  court  in  the  case  of  Stalker  v.  Oregon  Short 
Line,  225  U.  S.  143,  32  Sup.  Ct.  636,  56  L.  Ed.  1027. 
In  the  latter  case  it  is  intimated,  but  not  decided,  that 
the  railroad  company  might,  by  taking  possession  of  its 
station  grounds  and  marking  the  same  in  a  manner  suf- 
ficient to  give  notice  of  its  appropriation  assert  title 
thereto  without  filing  the  profile  map  required  by  sec- 
tion 4  of  the  act. 

[3]  The  fourth  section  of  the  act  was  intended  to 
serve  another  purpose.  It  provided  a  method  by  which 
a  railroad  company,  desiring  to  secure  the  benefits  of 
the  act  and  give  fixity  of  location  to  its  right  of  way 
before  its  road  should  be  constructed,  could  do  so  by 
complying  with  this  section,  and  thereby  cut  off  the 
rights  of  others  to  appropriate  lands  which  it  required 
for  these  purposes  in  advance  of  the  construction  of  its 
road.  This  was  the  view  held  by  Secretary  Vilas  in 
Dakota  Central  Railroad  Company  v.  Downey,  8  Land 
Dec.  115,  and  approved  by  the  Supreme  Court  of  the 
United  States  in  the  ca&e  of  Jamestown  &  N.  R.  R.  v. 
Jones,  supra,  and  this  view  is  sustained  by  the  follow- 
ing additional  authorities:  Railroad  Co.  v.  Hannoun, 
19  Colo.  162,  34  Pac.  838 ;  Minneapolis  &  St.  Paul,  etc., 
R.  R.  Co.  V.  Doughty,  208  U.  S.  251,  28  Sup.  St.  291,  52 
L.  Ed.  474 ;  Oregon,  etc.,  R.  R.  Co.  v.  Quigley,  10  Idaho, 
770,  80  Pac*  401 ;  Comf ord  v.  Great  Northern  Ry.  Co., 
18  N.  D.  570,  120  N.  W.  875,  138  Am.  St.  Rep.  762; 
Penn.  M.  &  I.  Co.  v.  Everett  &  M.  C.  Ry.  Co.,  29  Wash. 
102,  69  Pac.  628. 

But,  assuming  that  the  construction  put  upon  the 
two  sections  in  question  is  correct,  the  question  remains 
as  to  whether  appellee's  predecessor's  fell  within  the 
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terms  of  tiie  panting  act,  assuming  that  during  the  time 
the  land  was  withdrawn  from  sale  under  the  act  of 
Congress  agreeing  to  donate  the  land  to  the  Texas  & 
Paqific  Railroad  Company,  the  railroad  company  was 
not  entitled,  under  the  act  of  March  3,  1875,  to  initiate 
or  perfect  a  title  to  the  land.  The  uniform  construction 
of  the  act  of  March  3,  1875,  by  the  Supreme  Court  of 
the  United  States  is  that  it  is  a  grant  ''in  pr»senti'' 
of  land  to  be  thereafter  identified.  Stalker  v.  Oregon 
Short  Line,  supra. 

The  first  essential  step  on  the  part  of  a  railroad  com- 
pany desiring  to  avail  itself  of  the  bene&ts  of  the  act  is 
to  file  with  the  Secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation  and  due  proof  of  its  organiza- 
tion under  the  same.  This  appellee's  predecessor  did 
in  the  instant  case.  By  the  act,  after  filing  a  copy  of  the 
articles  of  incorporation  and  due  proof  of  its  organiza- 
tion under  the  same,  the  railroad  company  can  acquire 
its  right  of  way,  as  stated  by  one  of  two  courses:  (a) 
By  actual  construction;  or  (b)  by  (1)  lo^tion  of  the 
road,  (2)  filing  a  profile  of  it  in  the  local  land  office,  and 
(3)  the  approval  thereof  by  the  Secretary  of  the  Interior, 
to  be  noted  upon  the  plats  in  the  local  land  office. 

The  confusion  in  the  present  case  results  from  an  in- 
terpretation placed  upon  the  act  to  the  effect  that  it  is 
a  grant  ''in  pr»senti"  of  lands  to  be  thereafter  identi- 
fied. If  we  understand  appellant's  contention,  it  is  that 
we  must  look  to  the  status  of  the  land  at  the  time  of 
the  inception  of  the  railroad's  claim,  and  if  at  such  time 
the  land  is  not  a  part  of  the  public  domain,  subject  to 
entry  or  sale,  the  railroad  company  cannot  avail  itself 
of  the  benefits  of  the  act,  although  thereafter  the  land 
becomes  a  part  of  the  public  domain,  after  which  time 
the  railroad  company  asserts  title  thereto,  either  by  re- 
taining the  land  for  its  right  of  way  by  virtue  of  its 
having  a  constructed  road  operating  over  the  same,  or 
by  filing  a  profile  of  its  road  with  the  Secretary  of  the 
Interior,  showing  its  station  grounds  and  right  of  way, 
and  securing  the  approval  of  that  officer  to  the  same. 
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Appellant  contends  that  the  grant  under  the  act  of 
March  3,  1875,  is  similar  to  a  grant  made  of  public 
lands  to  aid  in  the  construction  of  a  railroad.  As  to 
these  latter  grants,  the  courts  have  uniformly  held  that 
they  were  grants  **in  praesenti,"  and  are  in  terms  con- 
fined to  public  lands ;  that  land  not  public  land  at  the 
date  of  the  grant  is  not  granted,  even  though  it  subse- 
quently becomes  of  that  character.  Northern  Lumber 
Co.  V.  O'Brien,  139  Fed.  614,  71  C.  C.  A.  598;  Bardon  v. 
Northern  Pac.  R.  R.  Co.,  145  U.  S.  535,  12  Sup.  Ct.  856, 
36  L.  Ed.  806 ;  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174 
U.  S.  622,  19  Sup.  Ct.  791,  43  L.  Ed.  1111;  United 
States  V.  Southern  Pac.  R.  R.  Co.,  146  U.  S.  570,  13  Sup. 
Ct.  152,  36  L.  Ed.  1091.  Under  suc^  a  grant  the  com- 
pany takes  a  present  title  as  of  the  date  of  the  act  to 
the  land  embraced  by  the  terms  of  the  grant.  The 
words  used  in  such  granting  acts,  **that  there  be  and 
hereby  is  granted,*'  import  a  transfer  of  present  title, 
not  a  promise  to  transfer  one  in  the  future,  and  the 
grantee  takes  title  as  of  the  date  of  the  passage  of  the 
act,  subject^to  exceptions  contained  in  the  act. 

Under  a  grant,  such  as  was  under  consideration  by 
the  court  in  the  case  of  Northern  Lumber  Co.  v.  O'Brien, 
supra,  the  status  of  the  land  at  the  date  of  the  grant 
controls.  If  at  such  time  it  was  ''public  land."  and 
•  fell  within  no  specific  exception  contained  in  the  grant- 
ing act,  it  passed  by  the  terms  of  the  granting  act  to  the 
railroad  company.  If  it  was  at  the  time  (the  date  of  the 
enactment  of  the  granting  act)  reserved  from  entry  or 
sale,  title  did  not  pass  to  the  grantee,  even  though  at 
the  time  it  asserted  a  claim  to  it,  it  had  been  restored 
to  entry  or  sale.  If,  therefore,  the  cases  so  construing 
such  acts  afford  a  rule  for  the  construction  of  the  act  of 
March  3,  1875,  the  asserted  right  of  appellee,  not  only 
to  its  claim  for  lands  for  station  grounds,  but  likewise 
for  a  right  of  way  over  all  the  land  embraced  in  the 
withdrawal  order,  under  the  Texas  &  Pacific  act,  is  with- 
out support,  regardless  of  attempted  compliance  with 
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the  act  thereafter,  or  the  status  of  the  land  at  the  time 
of  such  attempted  compliance. 

[4]  The  words  ** public  land"  have  long  had  a  set- 
tled meaning  in  the  legislation  of  Congress,  and,  when 
a  different  intention  is  not  clearly  expressed,  are  used 
to  designate  such  land  as  is  subject  to  sale  or  othei*  dis- 
posal under  general  laws,  but  not  such  as  is  reserved 
by  competent  authority  for  any  purpose  or  in  any  man- 
ner, although  no  exception  of  it  is  made.  Northern 
Lumber  Co.  v.  O'Brien,  supra,  and  cases  cited.  % 

[5-7]  The  first  section  of  the  act  of  March  3,  1875, 
provides : 

"That  the  right  of  way    through    public    land    of    the 
United  States  is  hereby  granted,"  etc. 
\ 

If  Congress  had  intended  that  this  act  should  receive 
the  same  construction  as  acts  similar  to  the  one  consid- 
ered in  the  Northern  Lumber  Co.  case,  and  that  the 
character  of  the  land  at  the  date  of  the  grant  should 
control  the  disposition  of  the  land  at  the  time  applica- 
tion for  the  right  of  way  was  made,  the  provision  of 
section  5  **that  this  act  shall  not  apply  to  any  lands 
within  the  limits  of  any  military,  park,  or  Indian  res- 
ervation, or  other  lands  specifically  reserved  from  sale,'* 
etc.,  served  no  useful  purpose.  When  this  limitation 
upon  the  grant,  and  the  purpose  of  the  grant  is  con- 
sidered, we  believe  it  is  clear  that  the  term  '*  public 
lands*'  should  receive  a  broader  construction. 

The  purpose  of  the  act  was  to  encourage  the  building 
of  railroads  through  the  public  lands,  thereby  encourag- 
ing the  settlement  thereof,  and  the  development  of  the 
resources  of  the  country.  Without  the  grant,  assum- 
ing that  the  railroad  might  be  constructed  through  the 
public  lands,  they  would  be  compelled  afterwards  to 
pay  for  the  lands  taken  by  them  for  right  of  way  and 
station  purposes,  when  such  lands  had  been  acquired 
by  private  parties,  and  to  pay  an  enhanced  price  for 
the  lands  so  taken.  Congress  was  desirous  of  aiding  the 
railroads  and  encouraging  them  to  build  through  pub- 
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lie  lands.  The  act  eontained  a  general  offer  to  any  rail- 
road company  which  would  construct  a  line  of  road 
through  public  lands.    It  said: 

"You  build  a  railroad  through  the  public  lands  of  the 
United  States,  and  we  will  give  you  a  right  of  way,  station 
grounds,  etc.,  but  this  grant  should  not  apply  to  'land 
specially  reserved  from  sale,'  unless  such  right  is  granted 
by  act  of  Congress,"  etc. 

Chat  the  land  in  question  here  was  public  land,  in 
that  it  was  the  property  of  the  United  States,  at  the 
date  of  the  passage  of  the  act  of  1875,  is  beyond  dis- 
pute. It  had,  however,  been  reserved  from  sale.  Did 
Congress  intend  that  the  reservation  from  the  operation 
of  the  granting  act  should  apply  to  the  status  of  the 
land  at  the  passage  of  the  act,  or  at  the  time  the  claim 
was  made  to  it  by  the  railroad  company?  In  view  of 
the  purpose  of  the  act,  it  is  plain  that  the  reservation 
was  intended  to  apply  to  the  status  of  the  land  at  the 
time  the  claim  was  made  to  it  by  the  railroad  company. 
If  at  the  time  the  railroad  asserted  a  right  to  the  land, 
under  such  act,  the  land  was  a  part  of  the  public  do- 
main, clearly  Congress  intended  it  should  receive  the 
benefits  of  the  act.  If  at  such  time  it  was  a  part  of  an 
Indian  reservation,  a  military  park,  or  had  been  special- 
ly reserved  from  sale,  then  the  act  should  not  apply. 

In  the  case  of  Union  Pacific  Ry.  Co.  v.  Douglas  Co. 
(C.  C.)  31  Fed.  540,  Judge  Brewer  considered  a  right 
of  way  grant  made  to  the  Union  Pacific  Railroad  Co. 
It  was  there  contended  that  the  grant  did  not  apply  to 
school  sections  16  and  36  reserved  for  the  use  of  Ne- 
braska when  it  became  a  state.  After  citing  cases  sim- 
ilar to  the  Northern  Lumber  Co.  case,  supra,  he  says: 


<«r 


'This  only  shows  that,  when  land  has  been  once  re- 
served, Congress  will  not  be  presumed  to  have  intended  a 
disposition  of  it  in  any  other  way,  unless  the  intent  is  clear- 
ly expressed.  But  that  does  not  meet  the  question  in  this 
case;  for  the  act  of  Congress  of  July  1,  1862,  does  not 
purport  to  grant  the  fee,  but  only  a  right  of  way.  The 
reservation  is  not  destroyed,  but  only  a  limited  use  placed 
upon  a  narrow  strip.     Now,  that  Congress  meant  that  that 


JANUARY  TERM,  1918.  295 


Jaekman  v.  A.  T.  &  S.  F.  Ry.  Co.,  24  N.  M.  278. 


right  of  way  should  be  through  all  lands  over  which  it  had 
control,  is,  I  think,  obvious  for  several  reasons.  I  notice 
the  principal:  First,  in  the  land  grant  made  by  this  act 
Congress  made  specific  exceptions  of  lands  to  which  any 
pre-emption,  homestead,  or  other  claim  had  attached,  while 
the  grant  of  the  right  of  way  is  absolute  and  without  ex- 
ception. This  distinction  is  recognized  in  the  case  of  Rail- 
road Co.  V.  Baldwin.  103  U.  S.  426  [26  L.  Ed.  578]  in 
which,  after  noticing  the  limitations  and  exceptions  upon 
the  land  grant,  the  court  adds  these  words:  'But  the  grant 
of  right  of  way  by  the  sixth  section  contains  no  reserva- 
tions or  exceptions.  It  is  a  present  absolute  grant,  subject 
to  no  conditions  except  those  necessarily  implied;  such  as 
that  the  road  shall  be  constructed  and  used  for  the  pur- 
poses designed.  Nor  is  there  anything  in  the  policy  of  the 
government  with  respect  to  the  public  lands  which  would 
call  for  any  qualifications  of  the  terms.  Those  landB  would 
not  be  the  less  valuable  for  settlement  by  a  road  running 
through  them.  On  the  contrary,  their  value  would  be 
greatly  enhanced  thereby.'  See,  also,  the  case  of  Railroad 
Co.  V.  U.  S.,  92  U.  S.  733  [23  L.  Ed.  634],  where  the  same 
distinction  between  a  land  grant  and  a  grant  of  a  right  of 
way  is  recognized." 

It  is  true,  the  Supreme  Court  of  the  United  States  in 
Washington  &  Idaho  R.  R.  Co.  v.  Osborn,  160  U.  S.  103, 
16  Sup.  Ct.  219,  40  L.  Ed.  356,  and  Union  Pacific  R.  R. 
Co.  V.  Harris,  215  U.  S.  386,  30  Sup.  Ct.  138,  54  L.  Ed. 
246,  distinguished  the  above  ease  and  held  that  in  view 
of  section  3  of  the  act  of  March  3,  1875  (U.  S.  Comp.  St. 
1916,  §  4923),  it  was  apparently  not  the  intention  of 
Congress  to  grant  a  right  of  way  over  possessory  claims 
of  individuals.  This  section  provided  for  the  condem- 
nation of  a  right  of  way  over  such  possessory  claims. 

In  the  case  of  United  States  v.  Blendaur,  128  Fed. 
910,  63,  C.  C.  A.  636,  the  Circuit  Court  of  Appeals, 
Ninth  Circuit,  said: 

I  "The  words  'public  lands'  are  not  always  used  in  the 
same  sense.  Their  true  meaning  and  efiTect  are  to  be  de- 
termined by  the  context  in  which  they  are  used,  and  it  is 
the  duty  of  the  court  not  to  give  such  a  meaning  to  the 
words  as  would  destroy  the  object  and  purpose  of  the  law 
or  lead  to  absurd  results.*' 

The  rule  of  construction  is  approved  by  Judge  Lewis 
in  the  cases  of  United  States  v.  Denver  &  R.  G.  R.  R. 

Co.  (C.  C.)  190  Fed.  825. 
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No  caseT  has  been  found  passing  squarely  upon  the 
question  here  presented,  but  in  view  of  the  purpose  of 
the  grant  and  the  object  in  view,  we  think  it  was  clear- 
ly the  intention  of  Congress  to  grant  the  right  of  way 
over  all  the  public  lands  of  the  United  States,  subject 
to  the  implied  exception  contained  in  section  3  of  the 
act,  and  the  specific  exception  contained  in  section  5, 
and  that  these  exceptions  applied  to  the  status  of  the 
land  at  the  time  appropriation  was  sought,  and  not  to 
its  status  at  the  time  the  act  was  passed.  Any  other  con- 
struction would  lead  to  absurd  results.  For  example, 
a  given  description  of  land,  belonging  to  the  public  do- 
main of  the  United  States,  might  have  been  withdrawn 
from  entry  or  sale  at  the  time  of  the  passage  of  the  act, 
and  restored  to  entry  and  sale  at  the  time  appropriation 
was  sought,  and  yet  not  subject  to  appropriation  be- 
cause so  w^ithdrawn  at  the  date  of  the  passage  of  the 
act.  Again,  such  land  might  have  been  a  part  of  the 
public  domain,  at  the  date  of  the  passage  of  the  act, 
subject  to  «ntry  and  sale,  and  yet  have  been  withdrawn 
from  entry  at  the  time  appropriation  was  sought.  Giv- 
ing the  words  ** public  lands"  the  construction  con- 
tended for,  and  holding  that  its  status  at  the  date  of  the 
passage  of  the  act  controlled,  the  railroad  company 
would  be  entitled  to  the  right  of  way  through  such 
lands,  notwithstanding  such  withdrawal.  This  was  not 
the  intention  of  Congress,  and  we  do  not  understand 
appellant  to  contend  that,  because  the  land  was  with- 
drawn from  entry  at  the  dat^  of  the  passage  of  the  act 
of  March  3,  1875,  the  appellee's  predecessor  could  not 
acquire  title  to  a  right  of  way  and  station  grounds,  but 
that  it  could  not  do  so  because  of  the  fact  that  at  the 
time  it  initiated  its  claim  to  the  same  in  1880  or  1881 
the  land  was  still  under  such  withdrawal  order. 

Appellant  proceeds  upon  the  theory  evidently  that 
the  railroad  company  could  not  lawfully  file  a  profile 
of  its  road  after  12  months  from  the  location  oLthe  20- 
mile  section  of  its  road,  and  as  the  road  in  question  had 
been  completed  for  about  five  years  prior  to  the  time 
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the  duplicate  map  was  filed  in  the  office  of  the  Secretary 
of  the  Interior  after  the  land  had  been  restored  to  en- 
try, that  officer  was  without  authority  of  law  to  ap- 
prove the  same.  No  decision  of  the  Supreme  Court  of  the 
United  States  is  cited  on  the  question,  but  it  would  seem 
that  this  provision  of  the  statute  as  to  the  time  of  filing 
the  map  is  directory,  and  it  has  been  so  construed  by 
the  Secretary  of  the  Interior  in  the  case  of  Battlement 
Reservoir  Co.,  29  Land.  Dec.  112.  Iji  that  case  the  ques- 
tion involved  the  construction  of  the  act  of  March  3, 
1891  (U.  S.  Comp.  St.  1916,  §  4935),  relative  to  a  stat- 
ute ''requiring  a  map  of  location  to  be  filed  within  12 
months  after  the  location  of  a  canal,  ditch,  or  reservoir 
if  upon  surveyed  lands, ' '  in  order  to  secure  the  benefits 
of  the  act.  The  Assistant  Secretary  of  the  Interior 
points  out  that  the  language  of  the  statute  there  under 
consideration  was  the  same  as  section  4  of  the  act  of 
March  3,  1875,  and  said: 

"The  general  act  of  March  3,  1875  (18  Stats.  482),  grant- 
ing rights  of  way  through  the  puhlic  lands  to  railroad 
companies,  contains  the  same  provision  respecting  the  filing 
of  a  map  of  location,  and'  in  the  case  of  Milwaukee,  Liake 
Shore  &  Western  Railway  Company,  12  L.  79,  it  was  held 
that'  a  map  filed  after  the  expiration  of  the  prescribed  period 
of  12  months  cannot  be  aA>royed  by  the  Secretary  of  the 
Interior.  The  decision  does  not  contain  any  discussion  of 
the  question,  or  disclose  the  reason  for  its  adoption.  It 
does  not  seem  to  be  well'  grounded  and  is  overruled." 

In  that  case  the  sites  for  the  reservoirs  were  located 
September  9,  1895,  but  the  map  of  location  was  not  filed 
in  the  local  oflBce  until  March  30,  1897. 

For  the  foregoing  reasons  we  are  of  the  opinion  that 
the  company  rightfully  acquired  the  legal  title  to  the 
land  in  controversy;  but,  if  we  are  in  error  as  to  this 
proposition,  appellant  would  nevertheless  not  be  enti- 
tled to  recover,  for  the  approval  by  the  Secretary  of  the 
interior  of  the  profile  of  the  road  and  of  the  map  show- 
ing its  claim  to  station  grounds  was  conclusive,  and  his 
action  is  not  subject  to  collateral  attack.  The  act  of 
March  3,  1875,  invested  the  Secretary  of  the  Interior 
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with  the  power  of  approving  **the  profile  of  its  road,*' 
and  provided  that  upon  approval  thereof  by  the  Secre- 
tary of  the  Interior  the  same  should  be  noted  upon  the 
plats  in  said  office,  and  thereafter  ^'all  such  lands  over 
which  such  right  of  way  shall  pass  shall  be  disposed  of 
subject  to  such  right  of  way/*  By  this  act  the  Secre- 
tary of  the  Interior  is  vested  with  the  power  of  deter- 
mining whether  or  not  the  railroad  company  has  com- 
plied  with  the  law  ^entitling  it  to  a  right  of  way  over 
public  lands,  and  whether  the  land  which  it  sought  for 
ri^t  of  way  and  station  purposes  was  public  domain 
and  subject  to  the  terms  of  the  granting  act.  At  the 
time  the  Secretary  of  the  Interior  approved  the  profile 
and  map  filed  by  appellee's  predecessors,  the  lands  in 
question  were  public  lands,  and  the  question  whether 
appellee's  predecessor's  were  entitled  to  the  benefits  of 
the  grant  was  one  which  it  was  competent  for  the  Sec- 
retary of  the  Interior  to  decide,  and,  when  decided  and 
his  approval  was  noted  upon  the  plats,  the  first  flection 
of  the  act  vested  the  right  of  way  and  station  grounds 
in  the  railroad  company.  By  such  approval  the  rail- 
road company  became  at  once  vested  with  a  right  of 
property  in  the  right  of  way  and  station  grounds^  of 
which  it  could  only  be  ^epri^d  by  a  proceeding  taken 
directly  for  that  purpose.  In  the  case  of  Noble  v.  Un- 
ion River  Logging  Railroad,  147  U.  S.  165,  13  Sup. 
Ct.  271,  37  L.  Ed.  123,  the  court  said: 

"The  position  of  the  defendants  in  this  connection  is  that 
the  existence  of  a  railroad,  with  the  duties  and  liabilities 
of  a  common  carrier  of  freight  and  passengers,  was  a  juris- 
dictional fact,  without  which  the  Secretary  had  no  power 
to  act,  and  that  In  this  case  he  was  imposed  upon  by  the 
fraudulent  representations  of  the  plaintiff,  and  that  it  was 
competent  for  his  successor  to  revoke  the  approval  thus 
obtained;  in  other  words,  that  the  proceedings  were  a 
nullity,  and  that  his  want  of  jurisdiction  to  approve  the  map 
may  be  set  up  as  a  defense  to  this  suit." 

Reference  is  then  made  to  number  of  cases  which  hold 
that  in  every  proceeding  of  a  judicial  nature  there  are 
one  or  more  facts  which  are  strictly  jurisdictional,  the 
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existence  of  which  is^  necessary  to  the  validity  of  the 
proceedings  and  without  which  the  act  of  the  court  is 
a  mere  nullity,  citing  numerous  examples.  The  opinion 
then  proceeds: 

"There   is,   however,   another   class  of  facts   which  are 
termed  quasi  Jurisdictional,  which  ate  necessary  to  be  al- 
leged and  proved  in  order  to  set  the  machinery  of  the  law 
in  motion,  but  which,  when  properly  alleged  and  establish- 
ed to  the  satisfaction  of  the  court,  cannot  be  attacked  col- 
laterally.    With  respect  to.  these  facts,  the  finding  of  the 
court  is  as  conclusively  presumed  to  be  correct  as  its  find- 
ing with  respect  to  any  other  matter  in  issue  between  the 
parties.     Examples  of  these  are  the  allegations  and  proof 
of  the  requisite  diversity  of  citizenship,  or  the  amount  in 
controversy  in  a  federal  court,  which,  when  found  by  such 
court,  cannot  be  questioned  collaterally  (Des  Moines  Nav. 
.Co.   y.   Iowa  Homestead   Co.,    123   U.   S.    552    [8    Sup.   Ct. 
217,   31   L.  Ed.   202];    In  re  Sawyer,   124   U.   S.   200,   220 
[8    Sup.    Ct.    482,    31    L.    Ed.    402]);    the    existence    and 
amount  of  the  debt  of  a  petitioning  debtor  in  an  involuntary 
bankruptcy    (Michales  v.   Post,   21   Wall.    398    [22   L.   Ed. 
520];   Betts  v.  Bagley,  12  Pick.  572);  the  fact  that  there 
is  insufTiclent  personal'  property  to  pay  4he  debts  of  a  de- 
cedent, when  aiJiplication   is  made  to  cell   his   real  estate 
(Comstock  V.   Crawford,    3   Wall,    396    [18   L.     Ed.     34]; 
Grignon's  Lessee  v.  Astor,  2  How.   319    [11  L.  Ed.   283]; 
Florentine  v.  Barton,  2  Wall.  210   [17  L.  Ed.  783]);   the 
fact  that  one  of  the  heirs  of  an  estate  had  reached  his  ma- 
jority, when  the  act  provided  that  the  estate  should  not  be 
sold  if  all  the  heirs  were   minora    (Thompson  v.   Tolmie, 
2  Pet.  157  [7  L.  Ed.  381]);  and  others  of  kindred  nature, 
where  the  want  of  Jurisdiction  does  not  go  to  the  subject- 
matter  or  the  parties,  but  to  a  preliminary  fact  necessary 
to  be  proven  to  authorize  the  court  to  act.     Other  cases  of 
this    description    are.     Hudson    v.    Guestier,    6    Cranch,    281 
[3  L.  Ed,  224];   Ex  parte  Watklns,  3  Pet.  193   [7  L.  Ed. 
650];    United    States    c.    Arredondo.    6    Pet.    691,    709    [8    L. 
Ed.    547;     Dyckman    v.    New     York     City,    5    N.    Y.    434; 
Jackson  v.   Crawfords.   12   Wend.   533;    Jackson  v.  Robin- 
son,  4   Wend.   434';    Fisher  v.   Baesett,   9   Leigh,   119,   131 
[33    Am.    Dec.    227];    Wright  ,v.    Douglass,    10    Barb.    97, 
111.     In  this  class  of  cases,  If  the  allegations  be  properly 
made,  and   *he  jurisdiction  be   found  by  the  court,   such 
finding  is  conclusive  and  blndlnf^  in  every  collateral  pro- 
ceeding.    And  even  if  the  court  be  imposed  upon,  by  false 
testimony,  its  finding  can  only  be  Impeached  in  a  proceed- 
ing instituted  directly*  for  that  purpose.     Slmms  v.  Slacum, 
8  Cranch,  300  [2  L.  Ed.  446]. 

"This  distinction  has  been  taken  in  a  .large  number  of 
cases  in  this  court,  In  which  the  validity  of  land  patents 
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has  been  attacked  collaterally,  and  it  has  always  been  held 
that  the  existence  of  lands  subject  to  be  patented  was  the 
only  necessary  prerequisite  to  a  valid  patent.  In  the  one 
class  of-  cases,  it  is  held  that  if  the  land  attempted  to  be 
patented  had  been  reserved,  or  was  at  the  time  no  part  of 
the  public  domain,  the  Land  Department  had  no  jurisdic- 
tion over  it,  and  no  power  or  authority  to  dispose  of  it. 
In  such  cases  its  action  in  certifying  the  lands  under  a  rail- 
road grant,  or  in  issuing  a  patent,  is  not  merely  irregular, 
but  absolutely  void,  and  may  be  shown  to  be  so  in  any 
collateral  proceeding.  Polk's  Lessee  v.  Wendall,  9  Cranch, 
87  [3  L.  Ed.  665];  Patterson  v.  Winn,  11  Wheat.  380 
r6  L.  Ed.  500];  Jackson  v.  Lawton,  10  Johns.  23  [6  Am. 
Dec.  311];  Minter  v.  Crommelin,  18  How.  87  [15  L.  Ed. 
279];  Reichart  v.  Felps,  6  Wall.  160  [18  L.  Ed.  849]; 
Kansas  Pacific  Railway  v.  Dunmeyer,  113  U.  S.  629  [5 
Sup.  Ct.  566,  28  L.  1122];  United  States  v.  Southern  Pa- 
cific Railroad,  146  U.  S.  570  [13  Sup.  Ct.  152,  36  L.  Ed. 
1091]. 

"Upon  the  other  hand,  if  the  patent  be  for  lands  which 
the  Land  Department  had  authority  to  convey,  but  it  was 
imposed  upon,  or  was  induced  by  false  representations  to 
issue  a  patent,  the  finding  of  the  department  upon  such 
facts  cannot  be  collaterally  impeached,  and  the  patent  can 
only  be  avoided  by  proceedings  taken  for  that  purpose. 
As  was  said  In  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  640 
[26  L.  Ed.  875]:  'In  that  respect  they  [the  officers  of  the 
Land  Department]  exercise  a  judicial  function,  and  there- 
fore it  has  been  held  In  various  instances  by  this  court 
that  their  judgment  as  to  matters  of  fact,  properly  deter- 
minable by  them,  is  conclusive  when  brought  to  notice  in 
a  collateral  proceeding.  Their  judgment  In  such  cases  is, 
like  that  of  other  special  tribunals  upon  matters  within 
their  exclusive  jurisdiction,  unassailable  except  by  a  direct 
proceeding  for  its  correction  or  annulment.*  In  French 
V.  Fyan,  93  U.  S.  169  [23  L.  Ed.  812],  it  was  held  that  the 
action  of  the  Secretary  of  the  Interior  identifying  swamp 
lands,  making  lists  thereof  and  issuing  patents  therefor 
could  be  impeached  in  an  action  at  law  by  showing  that  the 
lands  which  the  patent  conveyed  were  not  in  fact  swamp 
and  overflowed  lands,  although  his  jurisdiction  extended 
only  to  lands  of  that  class.  Other  illustrations  of  this 
principle  are  found  In  Johnson  v.  Powsley,  13  Wall.  72 
[20  L.  Ed.  485];  Moore  v.  Robblns,  96  U.  S.  530  [24  L. 
Ed.  848];  Steel  v.  Smelting  Co.,  106  U.  S.  447  [1  Sup. 
Ct.  389,  27  L.  Ed.  226];  QiSnby  v.  Conlan.  104  U.  S.  420 
[26  L.  Ed.  800];  Vance  v.  Burbank,  101  U.  S.  514  [25  L. 
Ed.  929];  Hoofnagle  v.  Anderson,  7  Wheat.  212  [5  L.  Ed. 
437];  Ehrhardt  V.  Hogaboom,  115  U.  S.  57  [5  Sup.  Ct.  1157, 
29  L.  Ed'.  346].  In  Moore  v.  Robblns,  96  U.  S.  530,  533 
[24  L.  Ed.  848],  it  was  said  directly  that  it  is  a  part  of 
the  daily  business  of  officers  of  the  Land  Department  to 
decide  when  a  party  has  by  purchase,  by  pre-emption,  or  by 
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any  other  recognised  mode,  established  a  right  to  receive 
from  the  goTemment  a  title  to  any  part  of  the  public  do- 
main. This  decision  is  subject  to  an  appeal  to  the  Secre- 
tary of  the  Interior,  if  taken  in  time;  'but  if  no  such  ap- 
peal be  taken,  and  the  patent  issued  under  the  seal  of  the 
United  States,  and  signed  by  the  President,  is  delivered 
to  and  accepted  by  the  party,  the  title  of  the  government 
passes  with  this  delivery.  With  the  title  passes  away  all 
authority  or  control  of  the  Executive  D^artment  over  the 
land,  and  over  the  title  which  it  has  conveyed.  *  *  « 
The  functions  of  that  department  necessarily  cease  when 
the  title  has  passed  from  the  government.' 

"We  think  the  case  under  consideration  falls  within 
this  latter  class.  The  lands  over  which  the  right  of  way 
was  granted  were  public  lands  subject  to  the  operation  of 
the  statute,  and  the  question  whether  the  plaintiff  was  en- 
titled to  the  benefit  of  the  grant  was  one  which  it  was 
competent  for  the  Secretary  of  the  Interior  to  decide,  and 
when  decided,  and  his  approval  was  noted  upon  the  plats, 
the  first  section  of  the  act  vested  the  right  of  way  in  the 
railroad  company.  The  language  of  that  section  is  'that 
the  right  of  way  through  the  public  lands  of  the  United 
States  is  hereby  granted  to  any  railroad  company  duly 
organized  under  the  laws  of  any  state  or  territory,'  '*  etc. 

The  same  rule  was  announced  in  the  case  of  Smelt- 
ing Co.  V.  Kemp,  104  U.  S.  36,  26  L.  Ed.  875.  To  the 
same  effect  see,  also,  Doweese  v.  Reinhart,  61  Fed.  777 ; 
Oregon  Trunk  Line  v.  Deschutes  R.  Co.  (C.  C.)  172  Fed. 
738.  In  this  latter  case  the  syllabus  states  the  point  de- 
cided as  follows: 

"A  railroad  company  cannot  attack  the  title  of  another 
company  to  a  right  of  way  over  the  public  lands,  confirmed 
to  it  by  the  Secretary  of  the  Interior  under  the  statute, 
unless  it  shows  that  at  the  time  of  the  grant  it  had  itself 
an  interest  in  such  right  of  way,  and  was  lawfully  entitled 
to  it  Instead  of  the  grantee." 

See,  also,  Van  Patten  v.  Boyd,  20  N.  M.  250,  150  Pac. 
917. 

For  the  foregoing  reasons  we  conclude  that  the  de- 
cision of  the  Secretary  of  the  Interior  in  the  exercise  of 
the  powers  conferred  upon  him  by  the  act  of  March  3, 
1875  (18  Stats.  482),  that  a  designated  railroad  compa- 
ny is  entitled  to  a  right  of  way  over  public  land,  is  not 
subject  to  collateral  attack. 
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While  some  other  questions  are  discussed,  the  forego- 
ing considerations  dispose  of  the  case,  and  it  will  there- 
fore be  aflfirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Paekee,  J.  concur. 


[No.  1997.  Feb.  25,  1918.] 
MAKEMSON  v.  DILLON  et  al. 

SYLLABUS  OP  THE  COURT. 

1.  During  the  Interim  between  tbe  selection  of  indem- 
nity on  lieu  lands  by  the  state  and  the  approval  of  the 
selection  by  the  Secretary  of  the  Interior,  under  the  pro- 
visions of  the  Enabling  Act  of  Congress  (Act  Cong.  June 
20,  1910,  c.  310,  36  Stat.  557),  the  state  has  such  an  In- 
terest In  the  lands  covered  by  the  selections  as  entitled  It 
to  lease  the  same,  and  the  lessee  may  maintain  an  Injunc- 
tion against  trespassers  upon  the  same.  P.  304 

2.  Sections  4636  and  4637,  Code  1915,  held'  not  to  ap- 
ply to  lands  covered  by  Indemnity  on  lieu  selections  by  the 
state.  P.  311 

3.  Sections  5190,  Code  1915,  requires  lands  to  be  leased 
by  the  state  at  not  less  than  2  per  cent,  of  their  true  value, 
to  be  determined  by  appraisement.  The  minimum  purchase 
price  fixed  in  section  10  of  the  Enabling  Act  for  lands 
selected  by  the  state  and  lying  east  of  a  certain  prescribed 
meridian  is  |5  per  acre.  This  provision,  however,  is  not 
controlling  upon  the  rental  value  of  these  lands.  The  ap- 
praised value  of  these  lands  may  be  less  than  the  minimum 
price  prescribed  by  Congress  in  the  Enabling  Act,  and  as,  in 
this  case,  no  showing  was  made  by  the  appellants  that  the 
lands  were  worth  the  minimum  purchase  price,  they  are 
not  in  a  position  to  question  the  action  of  the  state  land 
commissioner  in  leasing  the  lands  at  5  cents  per  acre  per 
annum.  P.  312 

4.  The  word  "owned,"  as  used  in  section  5189,  Code 
1915,  is  held  to  apply  to  any  lands  In  which  the  state  has 
any  right  or  interest.  P.  312 
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5.  Findings  of  fact,  which  are  supported  by  substantial 
evidence,  cannot  be  successfully  questioned  in  this  court. 

P.  313 

6.  A  proposition,  not  argued  in  this  court,  will  not  be 
considered.  P.  313 

7.  Section  5226,  Code  1915,  wjiich  makes  it  a  criminal 
offense  to  use  for  any  purpose  any  land  belonging  to  the 
state,  unless  it  is  leased  or  purchased,  furnishes  no  remedy 
to  a  lessee,  and  is  not  exclusive  of  the  right  to  injunction 
for  intentional  trespasses  upon  such  leased  lands.  P.  313 

8.  The  words  "subject  to  the  approval,"  as  used  in  En- 
abling Act,  §  11,  providing  that  all  lands  granted  in  quantit> 
or  as  Indemnity  shall  be  selected  under  the  direction  and 
subject  to  the  approval  of  the  Secretay  of  the  Interior,  are 
not  to  be  regarded  as  giving  him  direction  to  arbitrarily 
refuse  a  selection  for  no  reason  at  all,  but  are  to  be  under- 
stood to  mean  that  he  shall  investigate  and  pass  upon  and 
render  judgment  as  to  whether  the  lands  selecte4  are  within 
the  terms  of  the  grant,  and,  if  so,  it  is  his  duty  to  list  them 
to  the  state.  P.  311 

Appeal  from  District  Court,  Roosevelt  County;  Mc- 
Clure,  Judge. 

Action  for  injunction  by  Harry  Makemson  against 
A.  Roscoe  Dillon  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal. '  Affirmed. 

J.  E.  Pardue,  of  Ft.  Sumner,  for  appellants. 

A.  B.  Renehan,  of  Santa  Fe,  amicus  curieee,  for  the 
State. 

K.  W.  Edwards,  of  Ft.  Sumner,  and  6.  L.  Reese,  of 
Portales,  for  appellee.x 

OPINION  OF  THE  COURT. 

PARKER,  J.  Appellee  brought  this  action  for  an 
injunction  against  appellants,  to  restrain  them  from  cut- 
ting and  breaking  appellee/s  fences,  and  driving,  herd- 
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ing,  and  grazing  their  cattle  and  live  stock  upon  certain 
lands  so  inclosed.  It  appears  that  the  state  had  filed 
application  in  the  United  States  land  office  at  Ft.  Sum- 
ner, N.  M.,  for  the  selection,  as  indemnity  or  lieu  lands, 
of  all  of  the  premises  in  question,  except  a  small  portion 
thereof,  which  was  held  in  private  ownership  by  the  ap- 
pellee, and  except  another  small  portion  thereof  which 
he  held  as  lessee  of  some  third  persons,  which  said  ap- 
plication of  the  state  had  been  duly  allowed  by  the  reg- 
ister and  receiver  of  said  land  office.  It  further  ap- 
pears that  thereafter  the  appellee  entered  into  contracts 
with  the  state  of  New  Mexico  whereby  he  leased  the  said 
lands  from  the  state  for  the  period  ending  September 
.30,  1920,  for  the  purpose  of  pasturing  and  grazing  said 
lands,  and  for  all  purposes  incident  thereto.  He  went 
into  possession  of  the  said  lands,  and  fenced  the  same, 
and  grazed  cattle  and  horses  thereon.  It  further  ap- 
pears that  thereafter  the  appellants  committed  a  series 
of  intentiotial  trespasses  upon  the  said  lands,  by  driving, 
herding,  and  grazing  their  cattle  and  live  stock  thereon. 

[1]  A  preliminary  injunction  was  awarded  by  the 
court  against  the  appellants,  and  upon  a  return  to  the 
order  to  show  cause  why  the  injunction  should  not  be 
made  permanent  a  hearing  of  the  facts  was  had  before 
the  court,  and  the  injunction  was  made  permanent.  The 
appellants  defended  upon  the  ground,  principally,  that 
although  the  lands  in  question  had  been  applied  for  by 
the  state,  and  the  application  had  been  allowed  by  the 
local  land  office,  the  said  applications  were  still  pend- 
ing before  the  secretary  of  the  interior,  and  had  not 
yet  been  approved  by  him.  These  lands  were  applied 
for  by  the  state  under  the  provisions  of  the  act  of  Con- 
gress enabling  the  people  of  New  Mexico  to  form  a  state 
government.  36  Stat.  557.  The  pertinent  provision 
of  that  act  is  contained  in  section  11,  and  is  as  follows : 


<(! 


'That  all  lands  granted  in  quantity  or  as  indemnity  by 
this  act  shall  be  selected,  under  the  direction  and  subject 
to  the  approval  of  the  Secretary  of  the  Interior,  from  the 
surveyed,  unreserved,     nnapproprlated,     and     nonmlneral 
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public  lands  of  the  United  States  within  the  limits  of  said 
state.     •     •     •"  ^ 

The  indemnity  lands  referred  to  in  section  11  are  lieu 
lands,  to  take  the  place  of  such  of  sections  2,  16,  32,  and 
36  as  might  be  lost  to  the  state  by  reason  of  being  min- 
eral, or  having  been  sold,  reserved,  or  otherwise  appro- 
priated or  reserved  by  or  under  the  authority  of  any 
act  of  Congress,  or  where  they  were  wanting  or  frac- 
tional in  quantity,  or  where  settlements  thereon  with  a 
view  to  pre-emption  or  homestead  or  improvement  there- 
of, with  the  view  to  desert  land  entry  before  the  survey 
thereof  in  the  field,  as  provided  in  section  6  of  said  en- 
abling act. 

Counsel  for  appellants  takes  the  position  that  an  in- 
demnity selection,  such  as  the  one  in  this  case,  requir- 
ing the  approval  of  the  Secretary  of  the  Interior,  gives 
to  the  state  no  title  nor  rights  in  the  land  until  such  ap- 
proval has  been  had.  He  relies  upon  several  cases  which 
will  be  examined.  He  ^cites  Clemmons  v.  Gillette,  33 
Mont.  321,  83  Pac.  879,  114  Am.  St.  Rep.  814.  This  was 
a  trespass  case  quite  similar  to  the  case  at  bar  in  facts. 
It  differs  radically  from  the  case  at  bar,  however,  in  an 
important  and  controlling  feature.  In  that  case  the 
lands  were  unsurveyed,  and  the  state  of  Montana  had 
assumed  to  lease  to  the  plaintiff  an  unsurveyed  school 
section.  The  plaintiff  had  obtained  a  lease  and  had  been 
in  possession  of  the  school  section  for  two  years,  but 
when  the  controversy  arose  his  lease  had  expired  by  rea- 
son of  the  fact  that  the  state  refused  to  renew  the  same. 
This  left  the  plaintiff  with  no  other  right  to  the  posses- 
sion than  such  as  he  obtained  by  virtue  of  his  inclosure 
made  under  the  lease  from  the  state  for  the  two  pre- 
ceding years.  Incidentally  the  court  discussed  the  na- 
ture of  the  right  of  the  state  in  school  sections  prior  to 
the  public  surveys.  The  court  correctly  determines  that 
in  a  case  of  that  kind,  by  reason  of  the  fact  that  no  par- 
ticular land  is  identified  by  survey,  the  state  can  have 
no  power  to  either  convey  the  fee  or  to  grant  a  lease, 
there  being  no  identification  of  the  subject  matter,  and 
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the  court  cites  U.  S.  v.  Montana  L.  &  M.  Co.,  196  U.  S. 
573,  27}  Sup.  Ct.  367,  49  L.  Ed.  604,  which  supports  the 
doctrine  announced  in  the  Montana  case. 

In  Wisconsin  Central  Railroad  Co.  v.  Price  County, 
133  U.  S.  496,  10  Sup.  Ct.  341,  33  L.  Ed.  687,  the  ques- 
tion was  presented  to  the  Supreme  Court  of  the  United 
States  as  to  when  the  title  to  lieu  lands  passed  from 
the  government  to  a  railroad  grantee,  and  as  a  conse- 
quence* when  the  same  lands  became  subject  to  taxation 
by  the  state.  The  court  cites  and  quotes  from  Wither- 
spoon  V.  Duncan,  4  Wall.  (71  U.  S.)  210,  18  L.  Ed.  339, 
t^  the  effect  that,  where  lands  have  been  entered  at  the 
land  office  and  a  certificate  of  entry  obtained,  they  be- 
come the  private  property  of  the  entryman ;  the  govern- 
ment holding  merely  the  naked  legal  title  in  trust  for 
him.  In  that  case  the  court  distinguishes  between 
grants  of  lands  to  railroads  of  certain  alternate  sec- 
tions within  certain  specified  place  limits  and  those 
which  are  denominated  lieu  lands,  and  points  out  that 
in  such  cases,  by  reason  of  the  provision  of  the  statute 
requiring  the  approval  of  the  Secretary  of  the  Interior 
to  such  lieu  selections,  no  title  vests  in  the  grantee  until 
such  approval  has  been  had.  The  basis  for  the  distinc- 
tion seems  to  be  that  the  Secretary  of  the  Interior  is 
charged  with  the  duty  of  judicially  determining  wheth- 
er there  were  any  deficiencies  in  the  lands  granted 
which  were  to  be  supplied  from  indemnity  lands,  and, 
in  the  second  place  whether  the  particular  indemnity 
lands  selected  could  be  properly  taken  for  those  deficien- 
cies, and  the  court  says: 

"Until  the  selections  were  approved  there  were  no  selec- 
tions in  fact,  only  preliminary  proceedings  taken  for  that 
purpose;  and  the  indemnity  lands  remain  unaffected  in 
their  title." 

This  is  a  leading  case  on  the  subject.  It  is  to  be  ob- 
served, however,  in  this  connection,  that  the  question  in 
that  case  was  as  to  when  the  title  passed  from  the  gov- 
ernment to  the  railroad,  so  as  to  be  subject  to  taxation 
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— an  entirely  different  question  from  the  one  in  the  case 
at  bar,  as  will  be  hereafter  pointed  out. 

Counsel  for  appellee  relies  upon  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  380,  31  Sup.  Ct.  300,  55  L.  Ed.  258,  in 
which  the  court  in  an  exhaustive  opinion  held  that,  dur- 
ing the  interim  between  the  applications  for  lieu  lands 
and  the  approval  by  the  Secretary  of  the  Interior,  the 
lands  were  withdrawn  from  entry,  so  that  no  rights 
could  be  acquired  under  the  Timber  and  Stone;  Act  by 
a  person  making  claim  subsequent  to  the  application  of 
the  railroad  company  for  the  lieu  selections.  In  North- 
ern Pacific  Railroad  Co.  v.  Houston,  231  U.  S.  181,  34 
Sup.  Ct.  113,  58  L.  Ed.  176,  it  is  held  that  lands  em- 
braced in  the  list  of  indemnity  selections  filed  by  the 
railroad  company  with  the  Land  Department,  ^nd  sub- 
sequently approved  by  the  Secretary  of  the  Interior, 
were  not  subject  to  entry  or  purchase  under  the  fed- 
eral land  laws  during  the  interim  between  the  date  ^ 
filing  and  the  date  of  such  aprpoval. 

Olive  Land  &  Dev.  Co.  y.  Olmstead  (C.  C.)  103  Fed. 
568,  is  also  cited  and  relied  upon.  ^  Counsel  on  both 
sides,  it  seems  to  us,  have  overlooked  an  important  and. 
controlling  consideration  in  the  discussion  of  this  case. 
The  question  in  this  case  is  not  whether  the  title  to 
school  indemnity  lands  has  passed  to  the  state  prior  to 
the  approval  of  the  selections  by  the  Secretary  of  the 
Interior.  We  think  it  may  be  conceded  that  such  title 
has  not  passed  to  the  state.  The  question  in  this  case, 
however,  is  as  to  what  interest  the  state  acquires  under 
its  lieu  selections  and  during  the  interim  between  the 
selections  and  the  approval  by  the  Secretary  of  the  In- 
terior. That  the  state  acquires  some  beneficial  interest 
in  the  property  seems  apparent. 

The  only  two  cases  which  we  have  found  which  dis- 
cuss the  specific  question  involved  in  this  case  are  two 
cases  from  Utah.  In  Brigham  City  v.  Rich,  34  Utah, 
130,  97  Pac.  220,  Brigham  City  had  commenced  the  con- 
struction  of  an  electric  light  plant ;  the  water  to  gener- 
ate such  power  had  to  be  conducted  through  a  pipe  line, 
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and  a  portion  of  such  pipe  line  had  been  constructed 
up  to  a  point  where  it  became  necessary  to  cross  the 
land  described  in  the  complaint.  The  city  was  unable 
to  agree  with  the  defendant' and  brought  condemnation 
proceedings.  The  defendant,  Rich,  entered  into  an 
agreement  with  the  state  of  Utah  whereby  he  made 'ap- 
plication for  the  selection  by  the  state  of  the  land  and 
paid  the  required  fees.  On  the  same  day  the  state  made 
the  selection  under  the  grant  to  it  by  the  United  States, 
which  application  was  approved  by  the  register  and 
receiver  of  the  United  States  land  office  at  Salt  Lake 
City.  Immediately  after  making  the  agreement  with  the 
state.  Rich  entered  into  possession  of  said  lands.  The 
selection  was  afterward  approved  by  the  Secretary  of 
the  Interior,  but  had  not  been  approved  when  the  pro- 
ceeding was  commenced.  Section  13  of  the  Enabling 
Act  of  Utah  (Act  Cong.  July  16,  1894,  c.  138,  28  Stat. 
1^)  is  in  almost  the  identical  language  of  the  portion 
orsection  11  in  our  Enabling  Act  above  quoted.  It  re- 
quires the  selections  to  be  made  under  the  direction  of 
the  Secretary  of  the  Interior.  Ours  differs  from  the 
Utah  section  only  in  one  particular,  and  that  is  that  ours 
reads  ''under  the  direction  and  subject  to  the  approval 
of  the  Secretary  of  the  Interior.'*  We  do  not  regard 
this  variation  as  important.    The  court  says : 

"The  contention  of  appellant's  counsel  is  that  under  the 
facts  as  found  hy  the  court  the  title  and  ownership  of  the 
lands  in  question  were  in  the  United  States  on  the  80th  day 
of  October,  1902,  when  this  proceeding  was  commenced; 
that  the  title  to  the  same  did  not  pass  out  of  the  tJnited 
States  unil  April  30,  1903,  when  the  Secretary  of  the  In- 
terior approved  the  selection  thereof  by  the  state  of  Utah; 
and  that  the  doctrine  of  relation,  with  regard  to  the  pass- 
ing of  the  title,  cannot  be  invoked  in  this  case.  Upon  the 
other  hand,  counsel  for  Brigham  City  claim  that  the  grant 
made  by  the  United  States  was  a  grant  in  praesenti;  that 
when  the  state  of  Utah  made  the  selection  of  the  lands, 
which  was  approved  by  the  Secretary  of  the  Interior,  the 
title  thereto  vested  in  the  state  of  Utah,  as  of  the  date 
of  the  passage  of  the  Enabling  Act,  or,  at  least,  as  of  the 
date  the  state  made  the  selection  of  the  land.  •  •  • 
It  seems  to  us  that  the  grant  contained  in  section  12  of 
the  Enabling  Act  was  one  in  praesenti,  and  was  based  upon 
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three  conditlonB,  namely:  (1)  That  the  lands  shall  he 
selected  from  unappropriated  public  lands  of  the  United 
States;  (2)  that  they  shall  be  selected  within  the  limits 
of  the  state  of  Utah;  and  (3)  that  they  shall  be  nonmineral 
in  character.  •  •  •  The  phrase  that  the  lands  'shall 
be  selected  under  the  direction  of  the  Secretary  of  the  In- 
terior/ as  we  view  it,  was  not  a  condition  upon  which  the 
grant  was  made,  but  merely  one  of  the  means  by  which  the 
landB  should  be  identified  and  the  grant  made  effective 
as  to  any  particular  parcel.  As  we  have  seen,  the  grant 
consisted  of  a  specific  number  of  acres,  and  within  specified 
limits.  The  words  of  the  grant  are  that  'the  following 
grants  of  land  are  hereby  made  to  said  state.'  This  is  not 
a  promise  or  agreement  to  grant  at  some  future  time,  nor 
upon  the  happening  of  some  future  event,  nor  upon  any 
condition,  but  is  kn  absolute  grant  in  praesenti  of  a  specified 
quantity  of  land.  The  mere  fact  that  something  remained 
to  be  done  to  identfy  the  particular  parcel's  by  selecting 
them  did  not  affect  the  grant  itself.  True,  the  legal  title 
may,  in  fact,  have  remained  in  the  United  States  until  the 
land  was  actually  selected  and  identified,  but  such  title  was 
held  in  trust  for  the  benefit  of  the  state  of  Utah.  The  right 
to  the  quantity  of  land  specified  in  the  act  was  in  the  state 
of  Utah  from  and  after  the  approval  thereof;  but  the  title 
to  any  particular  parcel  was  held  in  trust  by  the  United 
States  until  selection  was  made  by  the  state  of  Utah.  We 
do  not  think  it  was  within  the  power  of  the  Secretary  of 
the  Interior  to  prevent  the  state  of  Utah  from  acquiring 
the  title  to  any  particular  parcel  of  land,  if  such  parcel  fell 
within  the  terms  of  the  grant  itself.  His  duty  wa,s  dis- 
charged, and  his  power  exhausted,  when  he  found  that  the 
land  fell  within  the  terms  of  the  grant.  If  the  land  select- 
ed was  not  such  as  was  granted,  or  if  it  was  outside  the 
limits  of  the  grant  the  title  thereto  would  fail,  not  because 
the  Secretary  of  the  Interior  refused  to  approve  the  se- 
lection, but  because  the  selection  was  not  within  the  original 
terms  of  the  grant.  To  hold  otherwise  would  be  tanta- 
mount to  holding  that  the  grant  was  made  by  the  Secretary 
of  the  Interior,  and  not  by*  Congress.  Congress,  no  doubt, 
could  have  directed  that  officer  to  make  conveyance  by 
patent  of  certain  lands  if  he  found  that  the  conditions  im- 
posed', if  any,  had  been  complied  with.  Congress,  how- 
ever, did  not  do  this.  It  made  the  grant,  and  authorized 
no  one  either  to  convey  or  to  withold  a  conveyance  of  the 
title.' 


ft 


In  McKinney  v.  Carson,  35  Utah,  180,  99  Pac.  660, 
there  was  an  action  at  law  for.  damages  for  a  trespass 
very  similar  to  the  trespass  in  the  case  at  bar.  The  de- 
fense interposed  was  the  same  defense  that  title  had  not 
passed  from  the  government  to  the  state,  and  therefore 


# 
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the  state's  lessee  had  no  cause  of  action  for  the  trespass 
complained  of.  The  selections  in  this  case  had  been  filed 
and  approved  in  the  local  land  office,  but  had  not  re- 
ceived the  approval  of  the  Secretary  of  the  Interior. 
Objection  was  made  to  the  introduction  of  the  contract 
of  lease  upon  the  grounds  stated.  This  selection  was  re- 
jected by  the  Secretary  of  the  Interior,  with  the  consent 
of  the  state  and  the  lessee,  and  it  was  urged  that,  the 
selection  having  been  rejected,  the  state  never  acquired 
any  right  in  the  premises  and  therefore  could  "confer 
none  upon  the  lessee.    The  court  said: 


<«i 


'It  is  asserted  that,  since  the  selection  made  hy  the  state 
was  rejected  by  the  Secretary  of  the  Interior,  the  state  never 
had  any  right  or  title  to  the  land,  and  if  the  state  had 
none,  it  could  confer  none.  It  will  be  observed  that  the 
selection  made  by  the  state  was  approved  by  the  local  land 
office  June  9,  1902,  and  that  respondent  went  into  posses- 
sion under  a  contract  from  the  state.  The  state,  therefor^, 
was  acting  under  a  selection  made  by  it  which  had  been 
duly  filed  and  approved  by  the  local  land  office.  In  a  very 
recent  case,  entitled  Brigham  City  v.  Rich  [34  Utah,  130] 
97  Pac.  220,  we  held  that  a  grant  to  the  state  of  Utah 
under  the  enabling  act  was  a  grant  in  praesenti;  that  a 
selection  duly  made  by  the  state  and  filed  and  approved 
by  the  Secretary  of  the  Interior  vested  the  title  In  the  state 
of  Utah  from  the  date  of  the  approval  of  the  Enabling  Act. 
We  further  in  effect  held  that,  if  the  lands  selected  by  the 
state  were  not  mineral  and  were  located  within  the  state 
of  Utah,  the  Secretary  of  the  Interior  was  powerless  to  de- 
feat the  rights  of  the  state,  because  the  grant  was  not  de- 
pendent upon  his  act  of  approval.  In  other  words,  the 
refusal  of  the  Secretary  of  the  Interior  to  make  the  approval 
did  not  necessarily  affect  the  passing  of  title,  but  his  ap- 
proval was  evidence  of  the  facts  that  the  lands  were  of  the 
character  designated  in  the  enabling  act  and  were  subject 
to  the  grant;  if,  therefore,  the  selected  lands  in  fact  were 
of  the  character  granted  in  the  Enabling  Act  that  then  the 
Secretary  could  not,  by  a  mere  rejection,  defeat  the  rights 
of  the  state,  since  the  enabling  act  conferred  no  such  power 
upon  him.  In  our  conclusions  in  that  case  are  sound.  It 
follows  that  the  state  of  Utah  acquired  such  a  right  in  the 
lands  in  question  that  it  could  agree  to  sell  them  to  one 
desiring  to  purchase  unless  the  lands  were  mineral  lands. 
There  is  no  claim  that  the  lands  in  question  were  such,  nor 
is  it  contended  thaat  the  selection  made  by  the  state  was 
rejected  for  that  reason.  From  anything  that  is  made  to 
appear,  therefore,  the  state  could  have  insisted  upon  its 
right  to  the  land  in   question,   and  the  respondent  could 
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nkewise  have  done  so.  The  mere  fact  that  the  state  and 
the  respondent  acquiesced  In  the  action  of  the  Secretary  of 
the  Interior,  whether  such  action  was  well  founded  or  not, 
can  make  no  dliference  so  far  as  the  appellant  Is  concerned. 
The  respondent  had  the  exclusive  right  to  the  posseealcn 
of  the  land  until  the  selection  made  hy  the  state  was  can- 
celed with  its  consent,  and  until  respondent  acquiesced  in 
the  cancellation  of  the  contract  and  surrendered  up  pos- 
session. But  we  think  the  respondent  had  the  right  of  pos- 
session as  against  the  appellant,  who  was  a  mere  intruder, 
upon  still  another  ground.  Under  the  enabling  act  the 
state  certainly  had  the  excltisive  right  to  select  unoccupied 
and  unclaimed  nonmlneral  lands.  The  right  of  selection 
carried  with  it  the  right  to  take  possession  and  to  con- 
tlkiue  in  such  possession,  at  least  until  some  one  with  a 
better  right  claimed  the  lands,  or  until  they  were  fonnd  to 
be  mineral  in  character.  If  the  state  had  this  right,  it  could 
transfer  the  right  of  possession  to  another,  and  the  person 
who  obtained  it  would  certainly  have  the  rigbt  to  exclude 
mere  intruders  who  had  no  right  in  or  to  the  land  whatever. 
The  right-  of  possession  would  continue  until  the  United 
States  insisted  upon  its  higher  right,  that  of  true  owner. 
As  against  appellant,  therefore,  who  was  a  mere  intruder  with- 
out any  rights,  the  respondent's  rights  must  prevail." 

[8]  This  latter  case  goes  further  than  it  is  necessary 
to  go  in  the  ease  at  bar,  for  the  reason  that  here  there 
has  been  no  disapproval  by  the  Secretary  of  the  Interior. 
These  two  cases  are  the  only  eases  we  have  been  able 
to  find  dealing  with  the  specific  question  involved,  and 
we  regard  the  reasoning  of  the  cases  not  only  as  sound, 
but  unanswerable.  The  grant  to  New  Mexico  is  to  be 
eflPectuated  by  selection,  not  only  of  these  lands  granted 
in  quantity,  but  also  as  indemnity,  and  they  are  to  be 
selected  under  the  direction  and  subject  to  the  approval 
of  the  Secretary  of  the  Interior.  The  words  "subject 
to  the  approval"  we  do  not  regard  as  giving  the  Sec- 
retary of  the  Interior  discretion  to  arbitrarily  refuse  a 
selection  for  no  reason  at  all.  These  words  are  to  be 
understood  to  mean  that  the  Secretary  of  the  Interior 
shall  investigate  and  pass  upon  and  render  judgment 
as  to  whether  the  lands  selected  are  within  the  terms  of 
the  grant,  and,  if  so,  it  is  his  duty  to  list  them  to  the 
state. 

[2]  Certain  minoi*  considerations  are  presented  in 
the  brief  of  appellants,  some  of  which  will  be  noticed. 
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It  is  argued  that  the  lands  in  question  are  public  lands 
within  the  terms  of  sections  4636  and  4637,  Code  1915, 
and  as  such  are  common  pastures,  and  are  therefore  not 
subject  to  exclusive  occupation  by  lessees  from  the  state. 
The  proposition  is  clearly  without  foundation.  At  the 
time  of  the  passage  of  those  two  sections  (1862)  there 
were  no  public  lands  in  the  territory  of  New  Mexico, 
except  lands  of  the  United  States.  The  statute,  therefore 
necessarily  referred  to  the  common  Use  of  the  public 
domain.  This  statute  can  have  no  application  at  this 
time  to  lands  which  have  been  selected  by  the  state 
under  a  grant  from  Congress. 

[3]  Appellants  present  the  proposition  that  the 
record  show^  that  these  lands  were  leased  to  the  appellee 
at  6  cents  an  acre,  and  that  section  5190  of  the  Code 
requires  lands  to  be  leased  at  not  less  than  2  per  cent, 
of  the  true  value,  to  be  determined  by  apparisement. 
It  is  further  pointed  out  that  the  minmum  purchase 
price  fixed  in  section  10  of  the  Enabling  Act  for  these 
lands  is  $5  per  acre.  The  conclusion  is  sought  to  be 
drawn  that  the  minimum  rental  on  such  lands  must  be 
2  per  cent,  of  $5,  which  would  be  10  cents  per  acre. 
This  is  an  erroneous  assumption.  The  statute  of  the 
state  requires  the  leasing  of  lands  at  2  per  cent,  of  their 
appraised  value,  which  may  be  less  than  the  purchase 
price  fixed  by  Congress  in  the  Enabling  Act.  No  show- 
ing was  made  by  appellants  that  the  appraisement  on 
these  lands  was  at  any  particular  price,  and,  even  if  the 
appellfimts  were,  in  any  event,  in  position  to  question 
the  contract  between  the  state  and  the  third  party,  they 
would  certainly  be  required  to  make  a  showing  of  fail- 
ure on  the  part  of  the  land  commissioner  if  they  desired 
to  take  advantage  of  that  fact. 

[4]  Appellants  seek  to  attack  this  lease  of  appellee 
on  the  ground  that  section  5189,  Code  1915,  authorizes 
the  leasing  only  of  such  lands  as  are  ** owned"  by  the 
state,  and  that  therefore  there  is  no  authority  to  lease 
them  until  title  has  been  acquired.  Counsel  for  appellee 
point  out  that  the  word  ''owned"  has  various  meanings, 


JANUARY  TERM,  1918.  313 

Makemson  y.  Dillon,  24  N.  M.  302. 

and  in  this  connection  he  argues  correctly  that  the  word 
means  any  right  or  interest  in  the  land,  citing  6  "Words 
and  Phrases,  p.  5130,  and  Baltimore  &  O.  R.  Co.  v. 
Walker,  45  Ohio  St.  577,  16  N.  E.  475. 

[5]  Appellants  complain  of  the  failure  of  the 
court  to  sustain  their  demurrer  to  the  evidence.  The 
demurrer  to  the  evidence  was  general  in  terms,  and  was 
based  entirely  upon  its  assumed  insufficiency  to  war- 
rant a  continuance  of  the  injunction.  The  court  made 
findings  of  fact,  all  of  which  were  supported  by  sub- 
stantial evidence,  and  no  error,  therefore,  can  be  suc- 
cessfully predicated  in  this  court  on  the  refusal  of  the 
court  to  sustain  the  demurrer. 

[6]  Appellants  assert  that  the  complaint  of  ap- 
pellee states  no  cause  of  action  for  equitable  relief. 
The  proposition  is  not  argued,  and  will  therefore  be 
dismissed  without  further  comment. 

[7]  Counsel  for  appellants  argue  that  by  reason 
of  the  provisions  of  section  5226,  Code  1915,  which 
makes  it  a  criminal  offense  to  use  for  any  purpose  any 
land  belonging  to  the  state  without  being  leased  or  Ipur- 
chased,  that  such  statute  is  the  sole  remedy  against  ap- 
pellants, and  that,  consequently,  injunction  will  not  lie. 
This  is  a  plain  misconception  of  the  principle  that 
where  a  new  right,  or  means  of  acquiring  it,  is  con- 
ferred by  statute,  and  an  adequate  remedy  for  Its  in- 
vasion is  given  by  the  same  statute,  the  parties  are 
confined  to  the  statutory  remedy.  It  is  no  remedy  to 
appellee  for  the  trespass  upon  his  leased  lands  to  prose- 
cute the  offender  criminally.  The  only  remedy  that  the 
appellee  had  in  the  premises  was  either  an  action  for 
damages,  or  an  action  for  an  injunction,  which  latter 
he  chose. 

We  find  no  error  in  the  record,  and  for  the  reasons 
stated  the  judgment  of  the  court  below  will  be  affirmed ; 
and  it  is  so  ordered. 

Hanna,  C.  J.  and  Roberts,  J.,  concur 
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[No.  2091.  January  28,  1918.]  ^ 

BUNTON  V.  CAMPREDON. 

SYLLABUS  BY  THE  COURT. 

1.  Findings  of  fact  by  the  court,  sitting  as  a  Jury,  will 
not  be  disturbed,  if  supported  by  substantial  evidence. 

P.  320 

• 

2.  A  promise  to  pay  for  services  rendered  to  a  third 
person  at  the  promisor's  request  is  an  original  undertak- 
ing, not  within  the  statute  of  frauds.  P.  321 

3.  It  is  not  the  broker  who  first  speaks  of  property, 
but  the  broker  who  is  the  procuring  cause  of  the  salei,  be 
he  the  first  or  the  second  who  engaged  the  attention  of 
the  purchaser,  who  is  entitled  to  the  commission.  P.  321 

4.  Whether  a  promise  is  a  direct  or  collat^^l  under- 
taking does  not  depend  solely  upon  the  words  used  in  mak- 
ing the  promise  or  upon  the  form  of  expreesion,  but  upon 
the  words,  the  situation  of  the  parties,  and  the  circum- 
stances of  the  transaction,  the  question  being  whether  the 
parties  understood  the  language  as  being  a  collateral  or  a 
direct  promise.  P.  322 

Appeal  from  District  Court,  Socorro,  County;  Me- 
chem,  Judge. 

Suit  bj  W.  B.  Bun  ton  against  Julius  Campredon. 
Judgment  for  plaintiff,  and  defendant  appeeals.  Af- 
firmed. 

M.  C.  Spicer,  of  Socorro,  for  Appellant. 

Findings  of  Fact  made  by  the  trial  court,  if  not  sup- 
ported by  substantial  evidence,  should  be  set  aside  on 
appeal.  Wilkerson  v.  Badaracco  21  N.  M.  517;  Mori- 
arity  v.  Meyer  21  N.  M.  521 ;  Nickle  v.  Coulter  (N.  M.) 
l59  Pac.  673;  Hodges  v.  Hodges  (N.  M.)  159  Pac.  1007. 

The  English  statute  of  frauds  (29  Chas.  II,  sec.  4) 
forms  a  part  of  the  common  law  of  this  state.  Childres 
V.  Talbott  4  N.  M.  336 ;  Childres  v.  Lee  5  N.  M.  576. 
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It  is  now  well  settled,  both  in  this  country  and  in 
England,  that  an  oral  promise  to  answer  for  the  debt 
of  another  is  within  the  statute,  although  when  made 
the  debt  to  which  it  is  collateral  may  not  have  been  in- 
curred. 

20  Cyc.  p.  162.  Cole  v.  Hutchinson  26  N.  W.  319 
(Minn.) ;  Coal  etc  Co.  v.  Randal  80  S.  E.  285,  (Qa.) ; 
Hepner  v.  Wheatley  148  N.  W.  594  (S.  D.) ;  Heiil  v. 
Finnigan  163  S.  W.  124  (Tex.) ;  Land  etc.  Co.  v.  Bank 
164  S.  W.  1066  (Tex.) ;  Cochran  v.  Canty  158  N.  W. 
559  (la.). 

Whether  the  promise  made  by  appellant  to  appellee 
is  an  original  or  a  collateral  is  a  matter  of  fact  to  be 
found  by  a  i»ourt  or  jury. 

20  Cyc.  321.  Pocket  v.  Almon  96  Atl.  421  (Vt.) ; 
Hepner  v.  Wheatley  159  N.  W.  135  (S.  D.) ;  Davis  v. 
Blum  88  S.  E.  465  (S.  C.) ;  Waldock  v.  Bank  143  Pac. 
53  (Okla.) ;  Chesebrough  v.  Terrill  41  Atl.  215  (N.  J.) ; 
Ford  V.  McLain  91  N.  W.  617  (Mich.) ;  Calahan  v.  Ward 
26  Pac.  53  (Kan.) ;  Lush  v.  Throop  59  N.  E.  529  (111.) ; 
Worthen  v.  Sinclair  25  S.  E.  414  (Ga.)  ;  Harris  v.  Frank 
22  Pac.  856  (Cal.). 

Oral  agreement  to  protect  plaintiff's  commission  if 
he  sold  the  ranch  is  within  the  prohibition  of  the  statute 
of  frauds,  and  is  void. 

Roberts  on  Frauds,  207 ;  20  Cyc.  160. 

The  court  having  found  that  such  promise  is  a  collat- 
eral undertaking  and  the  same  being  supported  by  sub- 
stantial evidence,  such  finding  is  not  subject  to  be  re- 
viewed by  this  court. 

Nickle  V.  Coulter,  158  Pac.  673  (N.  M.) ;  Hodges  v. 
Hodges  159  Pac.  1007  (N.  }I.) ;  Bradstreet  v.  Gill  160 
Pac.  354  (N.  M.) ;  People  v.  Oraker  161  Pac.  1110  (N. 
M.). 

Plaintiff  having  failed  to  establish  on  the  trial  of 
this  cause  that  appellant  was  personally  interested  in  a 
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sale  of  the  McBride  ranch  property  or  that  the  main 
object  and  purpose  in  agreeing  to  pay  plaintiff  a  com- 
mission was  to  subserve  some  pecuniary  or  business  pur- 
pose of  appellant  involving  either  a  benefit  to  himself 
or  a  damage  to  plaintiff,  did  not  show  such  a  considera- 
tion as  would  take  the  promise  out  of  the  prohibition 
of  the  statute  of  frauds. 

Rice  V.  Hardwick  17  N.  M.  73,  citing:  Stern  v.  U.  S. 
94  U.  S.  83 ;  Davis  v.  Patrick  141  U.  S.  488. 

The  law  is  well  settled  that  before  a  broker  is  entitled 
to  a  commission  from  his  principal  for  the  sale  of  real 
estate,  he  must  either  procure  a  customer  wjth  whom  his 
principal  makes  a  valid  contract  of  sale,  or  procures  one 
who  is  ready,  willing  and  able  to  purchase  the  property 
upon  the  terms  and  conditions  acceptable  to  his  princi- 
pal. 

Keinath  &  Co.  v.  Reed  18  N.  M.  367 ;  Arnolds  v.  WeUs 
21  N.  M.  447 ;  155  Pac.  724,  19  Cyc.  246. 

Nicholas  &  Nichouls,  of  Socorro,  for  appellee. 

Findings  of  fact  by  the  court  sitting  as  a  jury  will 
not  be  disturbed  if  supported  by  substantial  evidence. 

Richardson  v.  Pierce,  14  N.  M.  334 ;  Eagle  Mining  Com- 
pany V.  Hamilton,  14  N.  M.  271;  Hancock  v.  Beasley, 
14  N.  M.  239 ;  Candelaria  v.  Miera,  13  N.  M.  360 ;  Ortiz 
V.  Bank,  12  N.  M.  519;  Carpenter  v.  Lindauer,  12  N. 
M.  388 ;  Rush  v.  Fletcher,  11  N.  M.  553. 

When  there  is  substantial  dispute  upon  the  evidence, 
the  findings  of  fact  by  the  trial  court  will  not  be  dis- 
turbed on  appeal. 

Zack  Metal  Co.  v.  Torpe4o  Copper  Co.,  17  N.  M.  137 ; 
Anderson  v.  Reed,  20  N.  M.  202. 

When  the  direct  and  leading  object  of  the  promisor 
is  to  further  or  promote  some  purpose  or  interest  of  his 
own,  although  the  incidental  effect  thereof  may  be  the 
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payment  of  the  debt  of  another,  is  an  original  promise 
and  is  not  within  the  statute. 

20th  Cyc.  Page  163,  and  cases  cited.  Hardwick  v. 
Harris  17  N.  M.  73. 

Brief  of  appellant  on  motion  for  rehearing. 

The  question  of  whether  the  promise  is  an  oral  or 
collateral  undertaking,  is  a  matter  of  fact  to  be  found 
by  a  jury  or  by  the  court,  sitting  as  a  jury. 

Davis  V.  Blum  88  S.  E.  465  (S.  C.) ;  Packet  v.  Almon 
96  Atl.  421  (Vt.) ;  Hepner  v.  Wheatley  159  N.  W.  135 
(S.  D.) ;  Wachal  v.  Davis  145  N.  W.  865  (la.) :  Waldock 
V.  Bank  143  Pac.  53  (Okla.) ;  Harris  v.  Frank  22  P,nc. 
866  (Cal.) ;  Calahan  v.  Ward  26  Pac.  53  (Kan.) ;  20 
Cyc.  p.  321,  Note  4.  29  Am-  &  Eng:  Encyc.  of  Law 
(2nd  Ed*.  906)  note  6. 

OPINION  OP  THE  COURT. 

BOBEBTS,  J.  Appellee  sued  appellant  for  $90,  al- 
leged to  be  due  as  a  commission  for  effecting  the  sale  of 
certain  real  estate.  He  recovered  judgment  for  this 
amount,  to  review  which  appellant  prosecutes  this  ap- 
peal. 

M.  F.  McBride  had  a  possessory  claim  to  certain  un- 
surveyed  government  land  upon  which  land  he  had 
erected  fences,  houses,  and  other  improvements.  He 
was  indebted  to  the  Chambon  estate,  of  which  appel- 
lant was  general  manager,  and  appellant  had  become 
McBride 's  surety  upon  certain  notes  executed  by  Mc- 
Bride. He  had  also  loaned  McBride  certain  other 
moneys.  To  secure  the  indebtedness  owing  the  Cham- 
bon estate  and  his  liability  to  appellant,  he  executed  to 
appellant  a  quitclaim  deed  to  his  possessory  claim  and 
imgrovementSy  and  took  back  from  appellant  a  written 
agreement  that  he  should  have  the  right  to  redeem  the 
land  at  any  time  within  one  year  from  the  date  of  the 
deed.  In  other  words,  the  deed  was  to  have  the  effect 
of  a  mortgage.    The  deed  was  made  some  time  in  June, 
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1915.  In  September  appellee  entered  into  a  written 
contract  with  McBride,  by  which  he  undertook  to  find 
a  purchaser  for  the  possessory  claim  and  improvements 
as  a  real  estate  broker.  Later,  in  going  through  the 
records  in  the  county  clerk's  office,  appellee  discovered 
the  quit-claim  deed  made  to  appellant  by  McBride.  At 
this  time  appellee  met  Berry  Cox,  learned  that  he  de- 
sired to  purchase  a  cattle  ranch,  and  found  that  it 
would  probably  suit  him.  The  McBride  ranch  was  lo- 
cated some  distance  from  Socorro,  and  it  was  necessary 
to  hire  an  automobile  in  order  to  take  Cox  out  to  the 
ranch.  Appellee  knew  nothing  of  the  agreement  between 
appellant  and  McBride  to  the  effect  that  the  deed  was  to 
be  a  mortgage.  He  called  on  appellant  and  told  him  that 
he  had  made  an  agreement  with  McBride,  and  that  he 
had  a  prospective  purchaser  for  the  ranch ;  but,  in  view 
of  appellant's  quitclaim  deed  to  the  property,  he  would 
not  take  the  prospective  purchaser  but  to  the  ranch,  and 
trust  to  McBride 's  paying  his  commission.  Thereupon 
appellant  told  appellee  to  go  ahead  and  consummate 
the  sale  if  possible,  saying,  ''And  if  you  make  the  sale 
I  will  pay  the  commission.''  Thereupon  appellee  hired 
an  automobile  and  took  Cox  to  see  the  ranch.  *  Cox  was 
well  satisfied  with  it,  and  offered  McBride  $1,800  for 
the  place.  McBride  refused  to  sell  at  that  price.  Ap- 
pellee and  Cox,  on  the  return  trip  to  Socorro,  stopped 
at  Jim  Taylor's  house.  Taylor  was  a  neighbor  to  Mc- 
Bride, and  had  told  Cox  some  time  before  that  the 
McBride  place  was  for  sale.  The  parties  told  Taylor 
of  their  negotiations  with  McBride,  and  Taylor  stated 
that  if  they  wanted  to  buy  the  McBride  place  they 
should  have  come  to  him ;  that  he  could  get  him  to  sell 
it.  Taylor  accompanied  appellee  and  Cox  to  Socorro, 
and  Cox  gave  Taylor  a  blank  check  with  his  name  signed 
to  it,  and  authorized  him  to  fill  in  the  check  for  $200  in 
case  he  was  able  to  effect  the  purchase  of  the  McBride 
holdings.  The  parties  called  on  appellant  and  told  him 
about  the  negotiations,  and  appellant  and  Taylor  ar- 
ranged to  go  out  to    the    McBride    ranch.      Cox    left 
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Socorro;  Taylor  and  appellant  went  to  the  McBride 
place,  and  failed  to  see  McBride,  who  was  absent.  Ap- 
pellant authorized  Taylor  to  say  to  McBride  that  ap- 
pellant was  willing  to  pay  him  $1,500  for  the  ranch,  and 
told  Taylor  that  if  he  could  buy  the  ranch  for  this  sum 
he  would  divide  the  profits  with  him,  on  the  sale  to 
Cox.  Appellant  returned  to  Socorro  and  Taylor,  within 
the  next  day  or  two,  saw  McBride,  and  told  him  of  ap- 
pellant's offer,  and  advised  him  to  let  appellant  have  the 
place,  telling  him  that  if  he  did  not  do  so  a  judgment 
obtained,  or  about  to  be  obtained,  by  a  man  named 
Montoya  would  exhaust  his  equity  in  the  place,  and 
also  telling  him  of  certain  trouble  which  he  might  have 
with  the  federal  authorities  relative  to  some  scrip.  Mc- 
Bride agreed  to  accept  the  offer  and  accompanied  Taylor 
to  Socorro,  where  the  parties  visited  appellant,  and  ap- 
pellant's offer  was  accepted  by  McBride,  and  an  oral 
agreement  was  made  by  which  McBride  surrendered  his 
equity  in  the  property.  Appellant  paid  McBride  $50 
in  cash,  canceled  his  indebtedness,  and  a  month  or  two 
later  paid  him  the  balance  in  cash.  On  the  same  day, 
or  shortly  thereafter,  Taylor  delivered  to  appellant  Cox 's 
check  for  $200,  and  later,  when  Cox  returned  to  So- 
corro, he  paid  appellant  the  balance  of  the  purchase  price 
of  $1,600,  and  took  a  deed  from  appellant  to  the  prop- 
«ly  in  tiie  name  of  his  wife. 

The  trial  court  found  that  appellee  had  effected  the 
sale  of  the  property  to  Cox,  and  that  he  was  entitled 
to  recover  a  commission  on  such  sale  from  appellant, 
and  that  $90  was  a  reasonable  commission. 

Appellant's  first  contention  is  that  findings  of  fact 
numbered  6,  7,  and  9,  adopted  by  the  court,  are  not  sup- 
ported by  substantial  evidence. 

As  to  the  sixth  finding,  it  is  contended  that  there  is 
no  evidence  to  support  that  part  thereof  which  found 
that  Jim  Taylor  was  acting  as  the  agent  of  appellant  in 
attempting  to  make  a  sale  of  the  McBride  ranch,  and  that 
McBride  agreed  to  sell  the  property  for  the  sum  of 
$1,500,  understanding  at  the  time  he  did  so  that  Cox 
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was  purchasing  it.  Appellant 's  'own  testimony,  how- 
ever, shows  clearly  that  Taylor  was  acting  for  him  and 
under  his  directions  in  the  negotiations  with  McBride. 

As  to  the  second  contention,  McBride  testified  posi- 
tively that  he  understood  the  ranch  was  being  sold  to 
Cox  by  appellant,  for  him. 

The  seventh  finding  was  that,  in  pursuance  of  negoti- 
ations theretofore  had,  a  deed  was  executed  by  appel- 
lant to  one  Texanna  Cox,  the  wife  of  said  Berry  Cox, 
for  a  consideration  of  $1,800,  which  was  paid  eitiier  by 
said  Texanna  Cox  or  her  husband  to  appellant.  This 
finding  is  clearly  supported  by  the  evidence.  In  fact 
there  is  no  evidence  to  the  contrary. 

[1]  By  the  ninth  finding  of  fact  the  court  found 
that  5  per  cent,  of  the  amount  realized  on  the  sale  was 
a  reasonable  amount  for  the  services  rendered  by  ap- 
pellee. This  finding. is  supported  by  the  direct  and 
uncontradicted  evidence  of  appellee.  Findings  of  fact 
by  the  court,  sitting  as  a  jury,  will  not  be  disturbed, 
if  supported  by  substantial  evidence.  Richardson  v. 
Pierce,  14  N.  M.  334,  93  Pac.  715 ;  Eagle  Mining  Co.  v. 
Hamilton,  14  N.  M.  271,  91  Pac.  718 ;  Hancock  v.  Beas- 
ley,  14  N.  M.  239,  91  Pac.  735;  Candelaria  v.  Miera, 
13  N.  M.  360,  84  Pac.  1020;  Ortiz  v.  Bank,  12  N.  M. 
519,  78  Pac.  529 ;  Carpenter  v.  Lindauer,  12  N.  M.  388, 
78  Pac.  57 ;  Rush  v,  Fletcher,  11  N.  M.  555,  70  Pac.  5591 

It  is  next  contended  that  the  court  erred  in  refusing 
to  adopt  appellant's  requested  findings  of  fact  num- 
bered 4  and  5.  Requested  finding  numbered  4  was  to 
the  effect  that  James  Taylor  had  been  negotiating  with 
Berry  Cox  prior  to  October  10,  1915,  for  the  sale  of  the 
McBride  ranch  to  the  said  Cox,  and  succeeded  in  get- 
ting appellant  to  purchase  the  McBride  ranch,  which 
purchase  was  made  by  appellant  on  or  about  October  14 
or  15,  1915,  at  the  agreed  price  of  $1,500 ;  and  the  fifth 
finding  of  fact  was  to  the  effect  that  Taylor  thereafter 
negotiated  the  sale  of  said  ranch  from  appellant  to 
Berry  Cox  for  the  price  of  $1,800.  As  to  the  fourth  re- 
quested finding,  it  is  sufficient  to  say  that  appellant 
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himself  testified  that  Taylor  was  acting  for  him  in  mak- 
ing the  deal  with  McBride,  and  the  court  did  not  err 
in  refusing  to  find  to  the  contrary.  The  fifth  finding 
of  fact  requested  by  appellant  was  properly  refused  by 
the  court.  The  evidence  of  Cox  is  to  the  eflfect  that  the 
blank  check  was  given  to  Taylor  as  a  first  payment  cm 
the  ranch  on  the  day  after  Cox  and  Bunton  went  out 
to  the  ranch,  on  or  about  October  11,  1915,  three  or  four 
days  prior  to  the  sale  which  appellant  claims  was  made 
to  him  by  McBride.  Appellant's  testimony  shows  that 
he  knew  Taylor  had  this  check  in  his  possession  before 
he  ** purchased''  the  ranch  from  McBride. 

[2]  It  is  next  contended  that  the  oral  agreement  be- 
tween appellee  and  appellant,  whereby  appellant  agreed 
to  pay  appellee's  commission  if  he  sold  the  McBride 
property  to  Berry  Cox,  is  within  the  prohibition  of  the 
statute  of  frauds  and  void.  The  agreement,  however, 
was  not  an  undertaking  to  answer  for  the  debt,  default, 
or  miscarriage  of  McBride.  It  was  a  direct  undertak- 
ing on  the  part  of  appellant  to  pay  the  commission.  A 
promise  to  pay  for  services  rendered  to  a  third  person 
at  the  promisor's  request  is  an  original  undertaking, 
not  within  the  statute  of  frauds.  Sinclair  v.  Bradley, 
52  Mo.  180;  Brown  v.  George,  17  N.  H.  128;  Hazeltine 
V.  Wilson,  55  N.  J.  Law,  250,  26  Atl.  79;  Black  v. 
White,  13  S.  C.  37;  Lyons  v.  Daughtery  (Tex.  Civ. 
App.)  26  S.  W.  146;  Arbuckle  v.  Hawks,  20  Vt.  538. 
See,  also,  20  Cyc.  180.  Appellant  contends  that  if  the 
promise  was  an  original  undertaking,  there  was  no  con- 
sideration to  support  it,  but  this  is  clearly  without  merit. 

[3]  Appellant's  fourth  proposition  is  th^t  appellee 
failed  to  procure  a  purchaser  for  the  property  upon 
terms  acceptable  to  McBride.  This  point  is  without 
merit.  While  McBride,  upon  the  first  visit  did  refuse 
to  accept  the  offer  made  by  Cox,  he  was  induced  to  ac- 
cept it  by  representations  made  to  him  by  Taylor,  and 
later  did  so.  Appellant  contends  that  Taylor  had  been 
employed  by  McBride  as  agent  to  sell  the  property,  and 
that  he  was  the  procuring  cause  of  the  sale.    This  con- 
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tention  is,  however,  not  supported  by  the  evidence.  It 
is  not  the  broker  who  first  speaks  of  the  property,  but 
the  broker  who  is  the  procuring  cause  of  the  sale,  be  he 
the  first  or  second,  Who  engaged  the  attention  of  the  pur- 
chaser, who  is  entitled  to  the  commission.  Patten  v. 
Willis,  134  111.  App.  645,  9  C.  J.  618. 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed;  and  it  is  so  ordered. 

Parker,  J.,  concurs 

Hanna,  C.  J.,  being  absent,  did  not  participate. 

[On  Motion  for  Rehearing,  March  2/ 1918.] 

ROBERTS,  J.  Appellant  has  filed  a  motion  for  re- 
hearing, and  presents  one  point  only  which  requires 
further  discussion.  He  insists  that  the. court,  in  pass- 
ing upon  the  question  raised  in  appellant's  brief  that 
the  oral  agreement  between  appellant  and  appellee  was 
an  undertaking  to  answer  for  the  debt,  default,  or  mis- 
carriage of  McBride  and  was  within  the  statute  of 
frauds,  failed  to  consider  the  findings  made  by  the 
court;  that  such  findings  show  appellant's  promise  was 
a  collateral  undertaking.  The  court  found,  among  oth- 
er things: 

"Defendant  at  said  time  agreed  orally  to  protect  plain- 
tiff in  his  commission  on  the  sale  of  the  McBride  ranch  if 
he  (plai];itiff)   made  a  sale  thereof  to  Berry  Cox." 

This,  appellant  argues,  is  a  direct  finding  that  the 
oral  agreement  was  a  collateral  undertaking,  and  it 
must  be  conceded  that  the  finding,  standing  alone,  lends 
support  to  appellant's  contention.  The  findings,  how- 
ever, are  to  be  construed  together,  and  in  other  find- 
ings made  by  the  court  the  situation  of  the  parties  was 
found  and  all  the  facts  in  the  case  fully  set  forth. 

[4]  The  question  as  to  whether  a  promise  is  a  di- 
rect or  collateral  undertaking  is  not  solely  dependent 
upon  the  words  used,  but  is  to  be  ascertained  from  the 
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words  used  in  making  the  promise,  the  situation  of  the 
parties,  and  all  the  circumstances  surrounding  the  trans- 
action. The  character  of  the  promise  does  not  depend 
wholly  upon  the  form  of  expression,  but  largely  upon 
the  situation  of  the  parties,  and  the  question  always  is 
what  the  parties  actually  understood  by  the  language, 
whether  they  understood  it  to  be  a  collateral  or  a  di- 
rect promise.  Davis  v.  Patrick,  141  U.  S.  479,  12  Sup^ 
Ct.  58,  35  L.  Ed.  826.  In  a  note  to  the  case  of  Mankin 
V.  Jones,  15  L.  R.  A.  (N.  S.)  214,  the  author  says: 


(<r 


'This  intention  should  he  gathered  from  the  entire  trans- 
action, and  will  control  regardless  of  the  language  used  in 
creating  the  obligation.' 


t» 


In  the  present  case  the  findings  made  by  the  court, 
relied  upon  by  appellant,  were  not  justified  by  the  lan- 
guage used  by  either  party,  as  shown  by  the  testimony. 
Appellee  testified  that  appellant  said  that  iie  would 
pay  the  commission,  while  appellant's  testimony  was  to 
the  effect  that  he  would  see  that  the  commission  was 
paid.  The  court,  after  setting  forth  its  findings  and  all 
the  material  facts  relative  to  the  situation  of  the  parties, 
gave  judgment  for  appellee,  which  could  only  have  been 
done  upon  the  assumption  that  the  promise  was  a  direct 
undertaking.  We  think  the  surrounding  facts  and  cir- 
cumstances justified  the  court  in  concluding  that  the 
promise  to  pay  was  a  direct  undertaking,  for  which  rea- 
son the  fiormer  opinion  will  be  adhered  to,  and  the  mo- 
tion for  rehearing  will  be  denied. 

Hanna,  C.  J.,  and  Parker,  J.  concur. 


[  No.  2092,  Jan.  28,  1918.] 

McBRIDE  V.  CAMPREDON. 

[Rehearing  Denied  March  2,  1918.] 

[L.  R.  A.  1918D,  407.] 

SYLLABUS  BY  THE  COXmT. 
1.     A  real  estate  hroker,  after  finding  a  prospective  pur- 
chaser of  property  at  a  given  price,  intrusted  to  him  for 
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Bale,  cannot,  without  disclosing  the  offer  to  his  principal, 
purchase  the  property  at  a  reduced  price  and  sell  the  prop- 
erty to  the  purchaser  at  the  enhanced  price  and  retain  the 
profit  so  realized.  P.  328 

2.  While  the  law  will  permit  a  mortgagee  to  purchase 
the 'equity  of  redemption  of  a  mortgagor,  yet  to  give  valid- 
ity to  such  a  sale  it  must  be  shown  that  the  conduct  of 
jLhe  mortgagee  was  in  all  things  fair  and  frank,  and  that 
he  paid  for  the  property  what  it  was  worth.  P.  329 

Appeal  from  District  Court,  Socorro  County;  Mech- 
em,  Judge. 

Action  by  Millard  F.  McBride  against  Julius  Cam- 
predon. Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  C.  Spicer,  of  Socorro,  for  appellant. 

Parties  occupied*  relation  of  mortgagor  and  mortga- 
gee. Such  relation  did  not  preclude  latter  from  pur- 
chasing property. 

Palmer  v.  Albuquerque,  19  N.  M.  285 ;  27  Cyc.  991  ; 
see,  27  Cyc.  974 ;  Moore  v.  Calkins,  30  Pac.  582,  29  Am. 
S.  R.  128;  Hoffman  v.  Marchall,  64  Am.  Dec.  637; 
Chowning  v.  Cox,  10  Am.  Dec.  530 ;  McVey  v.  Tousley, 
105N.  W.  932  (S.  D.). 

A.  R.  Macdonell,  of  Socorro,  for  appellee. 

The  rule  of  equity  is  that  a  purchase  by  a  trustee  or 
agent  of  the  particular  property  of  which  he  has  the 
sale  or  in  which  he  represents  another,  whether  he  has 
an  interest  in  it  or  not,  per  interposition  personam,  car- 
ries fraud  on  the  face  of  it. 

Michaud  v.  Qired,  11  Law  Ed.  1076. 

Equity  will  enforce  in  the  most  rigid  manner  good 
faith  on  the  part  of  the  trustee,  and  vigilantly  watch 
any  acquisition  by  him,  in  his  individual  character,  or 
property  which  has  ever  been  the  subject  of  his  trust. 
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Stephen  v.  Beall,  22  Wall.  (U.  S.)  329. 

In  cases  at  law  the  party  must  lose  all  advantage 
gained  by  fraud,  as  well,  as  the  money  that  may  have 
been  paid  him. 

Stvall  V.  Farmers  Mechanics  Bank,  47  Am.  Dec.  85. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  This  suit  was  brought  by  appellee  to 
recover  the  sum  of  $300  alleged  to  be  due  from  appel- 
lant by  reason  of  the  sale  of  certain  ranch  property 
owned  by  appellee.  Trial  was  had  in  the  district  court 
of  Socorro  county,  and  the  court,  after  making  certain 
findings  of  fact  and  stating  conclusions  of  law,  entered 
its  judgment  for  $300  in  favor  of  appellee  and  against 
appellant,  from  which  judgment  this  appeal  is  prose- 
cuted. 

Appellant  has  stated  12  assignments  of  error  which 
he  discusses  under  several  diflferent  points,  based  upon 
findings  of  fact  made  by  the  court  and  requested  find- 
ings refused,  and  conclusions  of  law  stated.  It  is  not 
necessary  to  set  forth  in  detail  the  points  discussed.  We 
shall  state  the  facts  as  they  appear  to  us  from  a  care- 
ful review  of  the  evidence,  and  apply  the  principles  of 
law  applicable  to  such  facts,  which,  when  so  done,  will 
dispose  of  all  meritorious  questions  presented  by  appel- 
lant.   The  facts  are  as  follows: 

In  June,  1915,  appellee  was  the  owner  of  a  possessory 
right  to  certain  unsurveyed  government  land,  together 
with  improvements  thereon.  At  this  time  he  was  indebt- 
ed to  the  Chambon  estate,  which  was  operating  a  gen- 
eral store  of  which  appellant  was  the  general  manager. 
Appellant  had  also  become  his  surety  on  certain  prom- 
issory notes  in  the  sum  of  $300  or  $400,  and  appellee 
also  owed  appellant,  individually,  certain  sums  of  mon- 
ey. The  total  indebtedness  owing  by  appellee  to  appel- 
lant, and  for  which  he  was  surety,  amounted  to  prob- 
ably between  $1,000  and  $1,200.  To  secure  appellant  for 
becoming  surety  on  the  notes  to  the  bank  and  the  oth- 
er indebtedness  owing  to  appellant  and  the  Chambon 
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estate,  appellee  executed  and  delivered  to  appellant  a 
quitclaim  deed  for  his  possessory  rights  to  the  unsur- 
veyed  government  land  and  to  the  improvements  there- 
on and  certain  personal  property.  At  the  time  of  mak- 
ing the  deed  appellant  gave  to  appellee  a  contract  sign- 
ed by  him,  by  which  he  agreed  to  reconvey  the  premises 
to  appellee  upon  the  payment  of  the  indebtedness  se- 
cured thereby  within  one  year  from  the  date  of  the  ex- 
ecution of  the  deed.  All  parties  agree  that  the  deed, 
w^ile  absolute  on  its  face,  was,  in  legal  effect,  a  mort- 
gage. 

At  the  time  of  the  execution  of  the  deed  appellee  says 
in  his  testimony  that  appellant  agreed  with  him  that 
the  premises  therein  described  were  of  the  value  of 
$2,500,  and  that  appellee  should  endeavor  to  make  a 
sale  of  the  same  for  such  sum,  and  that  he  (appellant) 
would  undertake  to  assist  appellee  in  bringing  about 
such  sale.  That  he  so  agreed  to  undertake  to  assist  ap- 
pellee in  making  the  sale  is  not  denied  by  appellant  in 
his  testimony. 

In  September  or  October  a  Mr.  Cox  was  desirous  of 
purchasing  a  place  for  a  cattle  ranch.  He  had  had 
some  conversation  with  a  man  named  Taylor  prior 
thereto  relative  to  appellee's  ranch.  At  the  time  in 
question  a  certain  real  estate  agent  in  Socorro,  named 
Bunton,  had  made  an  agreement  with  McBride,  appel- 
lee, that  he  would  undertake  to  find  a  purchaser  for 
the  possessory  claim  and  improvements  in  question. 
Bunton  saw  appellant  and  talked  with  him  relative  to 
his  agreement  with  McBride  to  find  a  purchaser,  and 
told  appellant  that  as  he  held  the  legal  title  he  would 
not  undertake  to  find  a  purchaser  unleiss  appellant 
would  agree  to  pay  him  his  commission.  This,  he  sa3n3, 
appellant  agreed  to  do.  Thereafter  Bunton  took  Cox  to 
see  the  McBride  ranch  and  improvements.  They  saw 
appellee  and  talked  with  him  about  the  sale,  and  offered 
him  $1,800  for  the  possessory  claim  and  improvements, 
which  appellee  refused  to  accept.  Before  returning  to 
Socorro  they  visited  a  neighbor  of  appellee's,  a  man 
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named  Taylor.  Taylor  was  on  very  intimate  terms  with 
appellee,  and  told  Bunton  and  Cox  that  if  they  wanted 
to  buy  the  ranch  they  should  let  him  buy  it  for  them. 
He  said  he  thought  he  could  buy  the  ranch  for  $1,800. 
Either  at  Taylor's  ranch  or  after  the  parties  reached 
Socorro  Cox  gave  a  blank  check  to  Taylor,  signed  by 
himself,  with  instructions  to  fill  in  the  amount  of  $200 
and  the  name  of  the  payee  in  ease  he  was  able  to  buy  the 
ranch  for  $1,800.  Taylor  accompanied  Bunton  and 
Cox  to  Socorro,  and  Cox  and  Taylor  talked  to  appel- 
lant relative  to  the  proposed  purchase  of  the  property 
by  Cox.  Appellant  and  Taylor  went  to  the  McBride 
place  to  see  him  relative  to  the  sale  of  the  ranch.  While 
possibly  there  is  no  direct  evidence  of  the  fact  that  ap- 
pellant knew  that  Taylor  had  the  blank  check  and  was 
authorized  to  pay  $1,800  for  the  possessory  claim  and 
improvements,  all  the  facts  and  circumstances  in  evi- 
dence go  to  show  that  he  had  such  knowledge.  Taylor 
and  appellant  failed  to  find  McBride  at  home,  and  ap- 
pellant returned  to  Socorro  with  instructions  to  Taylor 
to  see  appellee  at  once,  and  tell  him  that  appellant  was 
willing  to  pay  him  $1,500  for  his  possessory  claim  and 
improvements.  Taylor  saw  appellee  and  informed  hira 
of  appellant's  willingness  to  pay  him  the  sum  of  $1,500 
for  his  claim  and  improvements,  but  did  not  tell  him 
that  Cox  was  willing  to  pay  $1,800  for  the  ranch,  or 
that  he  had  the  check  for  $200  with  which  to  make  the 
first  payment.  Taylor  also  told  appellee  that  it  was  to 
his  interest  to  sell  the  ranch  to  appellant ;  that  if  he  did 
not  sell  it  at  that  time  a  judgment  owned  by  a  man 
named  Montoya  would  take  his  equity  of  redemption, 
and  Taylor  also  made  other  statements  to  him  relative 
to  some  government  scrip  which  he  had  purchased.  Ap- 
pellee accompanied  Taylor  to  Socorro,  and  the  two  men 
visited  appellant,  and  appellant  agreed  to  pay  appellee 
the  sum  of  $1,500  for  the  ranch  property,  deducting 
from  such  sum  the  indebtedness  secured  by  the  deed, 
and  to  pay  the  balance  in  cash:  Appellee  agreed  to  ac- 
cept the  oflPer,  and  $50  was  paid  in  cash  at  that  time. 
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and  the  indebedness  was  liquidated  by  appellant,  and 
later  the  balance  due  appellee,  amounting  to  $300,  was 
paid  by  appellant  by  check.  No  new  deed  was  executed 
by  appellee,  but  it  was  agreed  between  the  parties,  orally, 
that  the  equity  of  redemption  should  be  surrendered  by 
appellee,  and  that  the  former  deed  should  pass  fee- 
simple  title  to  appellant.  A  short  time  afterwards 
Taylor  delivered  to  appellant  Cox's  check  for  $200,  and 
later,  when  Cox  returned  to  Socorro,  appellant  delivered 
to  him  a  quitclaim  deed.  Cox's  wife  being  named  as 
grantee,  to  the  possessory  claim  and  improvements,  and 
received  from  Cox  the  balance  of  the  purchase  price, 
amounting  to  $1,600.  Appellant  and  Taylor  divided 
the  pr(^t  of  $300  equally.  Some  two  or  three  months 
later  appellee  discovered  the  deception  that  had  been 
practiced  upon  him,  and  instituted  this  action  to  recover 
the  sum  of  $300,  being  the  difference  in  amount  between 
the  sum  paid  by  appellant  and  the  amount  for  which  ap- 
pellant sold  the  premises. 

[1]  The  judgment  of  the  district  court  awarding 
appellee  a  recovery  of  said  sum  of  $300  was  correct  upon 
either  of  two  theories.  When  appellant  undertook  with 
appellee  at  the  time  of  the  execution  of  the  deed  in  ques- 
tion to  assist  appellee  in  making  a  sale  of  the  premises, 
the  relationship  of  principal  and  agent  came  into  ex- 
istence, and  appellant  was  bound  to  observe  the  ut- 
most good  faith  toward  his  principal  in  dealing  with  the 
property  in  question.  A  real  estate  broker,  after  find- 
ing a  prospective  purchaser  of  property  at  a  given  price, 
intrusted  to  him  for  sale,  cannot,  without  disclosing 
the  offer  to  his  principal,  purchase  the  property  from 
the  principal  at  a  reduced  price  and  sell  the  property 
to  the  purchaser  at  the  enhanced  price  and  retain  the 
profit  so  realized.  The  law  will  not  countenance  such  a 
breach  of  fair  dealing.  Craig  v.  Parsons,  22  N.  M.  293, 
161  Pac.  1117.    In  2  C.  J.  706,  it  is  said: 

"As  a  general  rule  an  agent  is  not  permitted  to  enter 
into  any  traneaotion  with  his  principal  on  his  own  behalf 
respecting  the  subject-matter  of  the  agency,  unless  he  acts 
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-  —  —  —  —     -  —    —  — 

with  entire  good  faith  and  without  any  undue  influence  or 
imposition,  and  makes  a  full  disclosure  of  all  the  facts  and 
circumstances  attending  the  transaction." 

See,  also,  2  Meehem  on  Agency,  §  2411.  r 

Here,  prior  to  the  transaction  in  question  appellant 
had  refused  to  purchase  the  property  from  appellee,  and 
had  stated  that  he  did  not  want  it  at  any  price,  but 
that  he  would  help  appellee  sell  it,  and  apparently  was 
endeavoring  to  do  so,  because  he  agreed  with  Bunton 
that  he  would  pay  him  a  commission  if  he  would  effect 
a  sale.  When  he  discovered,  however,  that  Cox  was  will- 
ing to  pay  $1,800  for  the  property,  and  that  Taylor  had 
in  his  possession  a  check  for  $200  which  he  could  turn 
over  to  appellant,  and  thereby  assure  him  that  the  sale 
would  be  completed,  without  disclosing  the  facts  to  his 
principal,  he  induced  him  by  questionable  means  to 
surrender  to  him  the  equity  of  redemption  for  the  sum 
of  $1,500.  Clearly  he  had  no  right  to  retain  the  profit 
under  the  principles  discussed. 

[2]  But  assuming,  for  the  sake  of  argument,  that 
appellant  was  not  the  agent  of  appellee,  and  that  the 
principle  applicable  to  such  relationship  did  not  ap- 
ply, yet  the  judgment  of  the  court  is  nevertheless  sus- 
tainable. Appellee  was  induced  to  surrender  to  appel- 
lant his  right  of  redemption  to  the  property  in  question 
by  undue  influence  and  by  unconscionable  advantage 
taken  of  appellee  by  appellant.  Taylor  was  intrusted 
by  appellant  with  the  duty  of  communicating  to  ap- 
pellee his  offer  of  $1,500  and  inducing  the  appellee  to 
accept  the  offer,  with  an  understanding  between  Taylor 
and  appellant  that  they  would  divide  the  profits  should 
they  succeed  in  inducing  appellee  to  surrender  his 
equity  of  redemption.  Taylor  represented  to  appellee 
that,  unless  he  sold  to  appellant  at  once  at  the  price 
offered,  he  would  lose  his  equity  of  redemption  under 
a  judgment  which  had  either  been  taken  or  was  about 
to  be  taken  against  him ;  also  that  he  might  have  trouble 
with  the  United  States  government,  or  other  parties, 
over  some  scrip  transaction.    While  the  law  will  permit 
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a  mortgagee  to  purchase  the  equity  of  redemption  of  a 
mortgagor,  yet  to  give  validity  to  such  a  sale  it  must 
be  shown  that  the  conduct  of  the  mortgagee  was  in  all 
things  iair  and  frank,  and  that  he  paid  for  the  property 
what  it  was  worth.  As  stated  in  Villa  v.  Rodrigues,  12 
Wall.  323,  20  L.  Ed,  406 : 


<<i 


'He  must  hold  out  no  delusive  hopes;  he  must  exercise 
no  undue  influence;  he  must  take  no  advantage  of  the 
fears  or  poverty  of  the  other  party.  Any  Indirection  or  ohli- 
quity  of  conduct  is  fatal  to  his  title.  Every  doubt  will  be 
resolved  against  him.  Where  confidential  relations  and 
the  means  of  oppression  exist,  the  scrutiny  is  severer  than  in 
cases  of  a  different  character.  The  form  of  the  instruments 
employed  is  immaterial*.  That  the  mortgagor  knowingly 
surrendered  and  never  intended  to  reclaim  is  of  no  conse- 
quence. If  there  is  vice  in  the  transaction,  the  law,  while 
it  will  secure  to  the  mortgagee  his  debt,  with  interest,  will 
compel  him  to  give  back  that  which  he  has  taken  with  un- 
clean hands.  Public  policy,  sound  morals,  and  the  pro- 
tection due  to  those  whose  property  is  thus  involved  re- 
quire that  such  should  be  the  law." 

See,  also,  Wagg  v.  Herbert,  19  Okl.  525,  92  Pae.  250 ; 
27  Cyc.  1374.  In  the  caae  of  Cassem  v.  Heustis,  201 
III.  208,  66  N.  E.  283,  94  Am.  St.  Rep.  160,  the  court 
said: 

"This  court  has  held,  it  is  true,  that,  where  an  absolute 
deed  of  land  is  given  as  security  for  an  indebtedness,  a 
bona  fide  agreement  may  be  made  between  the  motgagee 
and  the  mortgagor,  by  the  terms  of  which  the  equity  of 
redemption  of  the  mortgagor  may  be  extinguished  and  the 
entire  estate  vested  In  the  mortgagee,  but  such  an  agree- 
ment for  the  extinguishment  of  the  equity  of  redemption 
will  never  be  sustained,  unless  the  transaction  is  fair  and 
unaccompanied  by  any  oppression  or  fraud  or  undue  in- 
fluence. A  court  of  equity  will  never  allow  the  mortgagee 
to  avail  himself  of  his  position  to  obtain  an  advantage 
over  the  mortgagor  by  securing  such  an  agreement  for  the 
vesting  of  the  entire  estate  in  himself.  Contracts  between 
the  mortgagor  and  mortgagee  for  the  purchase  or  extin- 
guishment of  the  equity  of  redemption  are  always  regarded 
with  jealousy  by  courts  of  equity.  West  v.  Reed,  55  111. 
242;  Seymour  v.  Mackay,  126  111.  341  [18  N.  B.  552]; 
Scanlan  v.  Scanlan,  134  111.  630  [25  N.  E.  652].  In  order  to  de- 
termine whether  such  a  contract  for  the  extinguishment  of 
the  equity  of  redemption,  if  it  exists.  Is  or  is  not  fair  and 
Just  to  the  mortgagor,  the  relations  between  the  parties 


JANUARY  TERM,  1918.  331 

State  T.  Crump,  24  N.  M.  331. 

will  be  Inquired  into.  Sutphen  t.  Cushman,  35  111.  186; 
Conant  v.  Rlseborough,  139  111.  390  [28  N.  E.  789];  Bur- 
ton V.  Perry,  146  111.  71  [34  N.  E.  60]." 

See,  also,  Lynch  v.  Ryan,  132  Wis.  271,  111  N.  W. 
707,  112  N.  W.  427.  In  this  case  appellant  having  part- 
ed with  the  legal  title  and  the  purchaser  not  having 
notice  of  the  fraud  practiced  upon  appellee,  clearly  ap- 
pellant is  liable  to  appellee  for  the  profits  realized  by 
him  in  the  transaction. 

For  the  reasons  stated,  the  judgment  of  the  court 
awarding  appellee  a  recovery  of  the  profits  made  by 
appellant  was  right,  and  its  judgment  will  be  affirmed ; 
and  it  is  so  crrdered. 

Parker,  J.,  concurs.  Hanna,  C.  J.,  being  absent,  did 
not  participate. 


[No.  2194,  March  4.  1918.] 

STATE  V.  CRUMP. 

SYLLABUS  BY  THE  COURT. 
A  judgment  Imposing  a  fine  in  a  criminal  case  abates 
on  the  death  of  the  defendant  pending  an  appeal  or  writ 
of  error,  and  the  fine  imposed  cannot  be  enforced  against 
the  estate. 

Appeal  from  District  Court,  Roosevelt  County;  Rich- 
ardson, Judge. 

Thomas  Crump  was  convicted  of  assualt  with  a  deadly 
weapon,  and  he  appeals,  and,  upon  his  death  pending 
appeal,  his  administratrix,  Bessie  L.  Crump,  applied  to 
be  substituted  as  appellant.  Proceeding  ordered  to 
abate. 

George  L.  Reese,  of  Portales,  for  appellant.  Harry 
L.  Patton,  Atty.  Gen.,  for  the  State. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  Thomas  Crump  was  convicted  of  as- 
sault with  a  deadly  weapon  in  the  district  court  for 
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Eoosevelt  county.  He  was  fined  $200  and  costs  and 
from  that  sentence  he  has  perfected  this  appeal. 

During  the  pendency  of  this  appeal  Crump  died. 
Bessie  L.  Crump,  administratrix  of  the  estate  of  Thomas 
Crump,  has  applied  here  to  be  substituted  as  appellant. 

The  general  rule  is  that  a  judgment  imposing  a  fine 
in  a  criminal  case  abates  on  the  death  of  the  defendant 
pending  an  appeal  or  writ  of  error,  and  the  fine  imposed 
cannot  be  enforced  against  the  estate.  8  B.  iC.  L. 
"Criminal  Law/'  §  283.  See,  also,  United  States  v. 
Dunne,  173  Fed.  254,  97  C.  C.  A.  420, 19  Ann.  Cas.  1145, 
and  cases  collected  in  note  thereto.  The  reasons  which 
underlie  the  rule  are  discussed  therein. 

For  the  reasons  stated,  the  proceedings  in  this  action 
will  abate ;  and  it  is  so  ordered. 

Parker  and  Roberts,  JJ.,  concur. 


[No.  2050,  March  6,  1918.] 
ESCHLIMAN  v.  VEBNON  et  al. 

SYLLABUS  BY  THE  COURT. 
Chapter  94,  Laws  1909,  known  as  the  "Herd  Law,"  was 
a   constitutional   enactment.      Scarbrough   v.   Wooten,    170 
Pac.  743,  adhered  to. 

Appeal  from  District  Court,  Quay  County;  Leib, 
Judge. 

Action  by  D.  R.  Eschliman  against  W.  E.  Vernon  and 
others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Catron  &  Catron,  of  Santa  Fe,  for  appellants. 
H.  H.  McElroy,  of  Tucumcari,  for  appellee. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  This  case  involves  the  constitutionality 
of  chapter  94,  Laws  1909,  known  as  the  ''Herd  Law. 


# 


yy 
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The  trial  court  held  the  act  valid,  and  entered  jndgment 
for  appellee.  The  objections  urged  to  the  act  were  fully 
ccMQsidered  by  this  court  in  the  recent  case  of  Scarbrough 
V.  Wooten,  23  N.  M.  616,  170  Pac.  743,  decided  at  the 
present  term.  Adhering  to  that  opinion,  the  judgment 
in  this  case  will  be  affirmed ;  and  it  is  so  ordered. 

1*;. 
-'  •. 

Parker  and  Roberts^  JJ.,  concur. 


[No.  2136,  March  5,  1918.] 

STATE  ex  rel.  SEDILLO  v.  SARGENT,  State  Auditor. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  validity  of  a  statute  is  questioned  on  the 
ground  that  it  is  unconstitutional,  it  Is  the  duty  of  the 
court  to  uphold  the  statute  when  the  conflict  between  it 
and  the  Constitution  Is  not  clear,  and  the  implication  al- 
ways exists  that  no  violation  of  the  Constitution  has  been 
intended  by  the  legislature.  P.  337 

2.  In  construing  statutes,  if  the  meaning  thereof  is 
doubtful,  the  title,  if  expressive,  may  have  the  effect  to 
resolve  the  doubts  by  extension  of  the  purview  or  by  re- 
straining it,  or  to  correct  an  obvious  error.  P.  337 

3.  Section  27,  art.  4,  of  the  state  Constitution  does  not 
prevent  the  Legislc^ture  from  appropriating  money  to  pay 
for  services  rendered  the  state  by  a  servant  or  contractor 
outside  the  scope  of  his  previous  employment.  Where  the 
^legislature  of  1915  (Laws  1915,  c.  86,  f  1)  appropriated 
the  sum  of  $2,000  to  pay  a  named  individual  for  translating 
from  English  into  Spanish  the  Code  adopted  at  the  session, 
which  Code  so  adopted  did  not  include  the  prefatory  mat- 
ter, nor  index,  accompanying  the  English  publication,  and 
such  party  voluntarily  translated  such  additional  matter 
and  read  proof  and  corrected  the  same  on  the  Spanish 
publication,  and  incurred  expenses  not  contemplated  by 
the  original  appropriation,  a  succeeding  Legislature  could 
constitutionally  appropriate  money  to  pay  for  such  extra 
services.  P.  337 


« 
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4.  Section  1»  c.  28,  Laws  1917,  construed.  Held,  that 
such  section  does  not  appropriate  money,  as  extra  coqipen- 
sation  contrary  to  section  27  of  article  4  of  the  Constitu- 
tion. P.  337 

Hanna,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Santa  Fe  County ;  Hollo- 
man,  Judge. 

Mandamus  by  the  State  of  New  Mexico,  on  relation 
of  A.  A.  Sedillo,  against  William  G.  Sargent,  State  Au- 
ditor. Judgment  for  relator,  and  defendant  appeals. 
AflBlrmed. 

H.  L.  Patton.,  Atty.  Gen.,  for  appellant.  F.  W. 
Clancy,  of  Santa  Fe,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  A.  A.  Sedillo,  applied  to  WilUam  G. 
Sargent,  state  auditor  of  New  Mexico,  for  a  warrant  for 
the  sum  of  $1,500  authorized  to  be  paid  to  the  said 
Sedillo  under  the  provisions  of  chapter  28  of  the  Laws 
of  19X7.  The  auditor  refused  to  issue  such  warrant  on 
the  ground  that  the  said  chapter  was  an  unconstitutional 
enactment.  Sedillo  thereupon  applied  to  the  district 
court  of  Santa  Fe  county  for  a  writ  of  mandamus  to 
compel  the  auditor  to  draw  the  warrant.  The  auditor 
made  a  return  to  Sedillo 's  application,  setting  up  the 
invalidity  of  the  act.  The  trial  court  sustained  the  ap- 
plication of  Sedillo,  and,  in  a  final  judgment,  ordered 
that  a  peremptory  writ  issue  unto  the  auditor.  From 
such  judgment  the  state  auditor  appeals. 

The  Attorney  General  contends  that  section  1  of 
chapter  28  of  the  Laws  of  1917  violates  section  27  of 
article  4  of  the  state  Constitution.  This  section,  so  far 
as  pertinent,  reads  as  follows: 

"No  law  shall  be  enacted  giving  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor  after 
services  are  rendered  or  contract  made. 
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The  Legislature  of  1915  adopted  the  present  Code, 
which,  as  adopted,  embraced  sections  1  to  5901,  inclu- 
sive. The  same  Legislature,  in  the  general  appropria- 
tion bill  (section  1,  c.  86,  Laws  1915)  provided: 


1*1 


'For  translating  into  Spanish,  under  the  superrision  of 
A.  A.  Sedillo,  of  the  codification  of  the  laws  of  New  Mexico 
adopted  at  this  session,  $2,000." 


Thereafter  Hon.  S.  B.  Davis,  Jr.,  and  Judge  M.  C. 
Mechem,  who  compiled  the  Code,  annotated  the  same 
and  prepared  an  exhaustive  and  thorough  index.  They 
likewise  prefaced  the  Code  with  the  Constitution  of  the 
United  States  of  America  and  amendments  thereto,  the 
treaty  of  peace  between  the  United  States  and  Mexico 
at  the  city  of  Guadalupe  Hidalgo,  February  2,  1848,  the 
Gadsen  Treaty  between  the  United  States  and  Mexico, 
the  Organic  Act  establishing  the  territory  of  New  Mexico, 
the  Enabling  Act  for  the  state,  and  the  Constitution 
adopted  January  21,  1911,  which  was  also  annotated. 

Both  the  Spanish  and  English  languages  being  spoken 
and  used  in  the  state,  and  a  portion  of  the  population 
not  being  able  to  understand  both  languages,  it  has  been 
the  uniform  practice  to  publish  all  laws  in  both  Spanish 
and  English;  and  in  all  revisions  and  compilations  of 
statutes  heretofore  published  the  volume  in  either  lan- 
guage has  been  the  exact  counterpart  of  the  other,  in- 
cluding prefatory  matter,  indeces,  and  annotations. 
After  the  compilers  of  the  present  Code  had  prepared 
the  same  for  publication,  as  stated,  Mr.  SediUo,  appellee, 
in  order  to  make  the  Spanish  edition  as  full  and  com- 
plete as  the  English  edition  voluntarily  translated  all 
the  prefatory  matter,  annotations,  and  index.  Both  edi- 
tions of  the  Code  were  printed  by  a  firm  in  Chicago, 
and  the  printers  were  unfamiliar  with  the  Spanish  lan- 
guage, and  it  was  necessary,  or  at  least  Mr.  SediUo  so 
assumed,  that  some  one  familiar  with  the  Spanish  Ian- 
guage  should  read  proof  on  the  Spanish  edition.  This 
task  he  undertook  and  performed,  and  in  and  about  this 
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work  made  three  or  four  trips  to  Chicago  at  hi&  own 
expense. 

The  Legislature  in  1917  enacted  chapter  28,  the  title 
to  which  act  reads  as  follows: 

"An  act  appropriating  the  sum  of  one  thousand  five 
hundred  (11,500.00)  doUara  to  pay  A.  A.  SediUo  for  ex- 
penses sustained  and  extra  work  done  and  serrices  per- 
formed in  connection  with  the  translation  into  Spanish 
of  the  1915  codification  of  the  laws  of  New  Mexico,  and 
other  printed  matter  contained  in  the  Spanish  edition  of 
the  New  Mexico  Statutes  Annotated,  codification  of  1915, 
including  the  prefatory  matter,  annotations,  code  and  in- 
dexes, in  said  volume  contained  and  other  than  the  1915 
Session  Laws." 

Section  1  of  the  act  read  as  follows : 

"There  is  hereby  appropriated  the  sum  of  one  thousand 
five  hundred  ($1,500.00)  dollars  to  be  paid  to  A.  A.  Sedillo 
on  account  of  expenses  sustained  and  extra  work  done  and 
services  performed  by  him  in  connection  with  the  transla- 
tion and  preparation  for  publication  of  the  Spanish  edition 
of  the' 1915  codification  of  the  laws  of  New  Mexico;  and 
the  state  auditor  is  directed  to  draw  his  warrant  therefor, 
payable  out  of  any  funds  in  the  treasury  not  otherwise  ap- 
propriated." 

« 

Appellant  concedes  the  power  of  the  Legislature, 
under  the  constitutional  provision  quoted,  to  appropri- 
ate money  to  pay  for  the  work  performed  by  Mr.  Sedillo 
not  within  the  contemplation  of  section  1  of  chapter  S6, 
Laws  1915 ;  but  he  contends  that  the  appropriation  made 
by  section  1  was,  in  part  at  least,  for  serviced  performed 
by  Mr.  Sedillo  in  connection  with  the  translation  of  the 
Code  proper,  as  adopted  in  1915.  Some  of  the  State 
Constitutions  have  provisions  which  forbid  the  appro- 
priation of  money  for  services  already  rendered,  but  our 
constitutioh  contains  no  such  inhibition.  It  only  pre- 
vents the  giving  of  any  extra  compensation  to  a  con- 
tractor, public  officer,  etc.,  after  the  services  are  rend- 
ered or  the  contract  made^  and  necefesarily  refers  to 
extra  compensation  for  that  which  is  contracted  to  be 
performed  or  for  which  the  services  are  required.    It 
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does  not  prevent  the  Legislature  from  recognizing  a 
moral  obligation  nor  from  paying  for  work  performed 
outside  the  requirements  of  a  contract. 

[1]  It  is  well  settled  that  it  is  the  duty  of  the  court 
to  uphold  the  statute  when  the  conflict  between  it  and 
the  Constitution  is  not  clear,  and  the  implication  always 
exists  that  no  violation  of  the  Constitution  has  been  in- 
tended by  the  Legislature.  Further,  whenever  an  act 
of  the  Legislature  can  be  so  considered  and  applied  as 
to  avoid  a  conflict  with  the  Constitution  and  give  to  it 
the  force  of  law,  such  construction  should  be  adopted 
by  the  court;  and  all  doubts  which  may  exist  as  to 
whether  the  statute  is  or  is  not  constitutional  should  be 
resolved  in  favor  of  the  constitutionality  of  the  same. 

[2-4]  In  construing  statutes,  if  the  meaning  thereof 
is  doubtful,  the  title,  if  expressive,  may  have  the  effect 
to  resolve  the  doubts  by  extension  of  the  purview  or  by 
restraining  it,  or  to  correct  an  obvious  error.  Suther- 
land's Stat.  Const,  vol.  2,  §  339;  36  Cyc.  1133.  The 
title  of  the  act  in  question  is  very  comprehensive  and 
shows  clearly  that  it  was  the  intention  of  the  Legisla- 
ture only  to  compensate  Mr.  Sedillo  for  the  extra  work- 
performed  by  him  in  and  about  the  translation  and  prep- 
aration, of  the  prefatory  and  supplementary  matter  to 
the  Code  for  publication  in  Spanish.  The  body  of  the 
act  says  that  the  appropriation  is  made  "on  account  of 
expenses  sustained  and  extra  work  done  and  services 
performed  by  him  in  connection  with  the  translation," 
etc.  It  clearly  appears  from  the  language  used  that  the 
Legislature  was  attempting  to  compensate  him  for  extra 
work  and  extra  service  performed  and  rendered  outside 
the  scope  of  his  original  employment.  The  title  of  the  act 
plainly  shows  the  legislative  intent,  and,  reading  the  act 
in  connection  with  the  title,  it  is  clearly  apparent  that 
the  Legislature  did  not  give  appellee  extra  compensation 
for  services  rendered.  The  title  set  forth  the  work  done 
by  him,  and  in  the  act  says  he  shall  be  compensated  for 
work  done  **in  connection  with  the  translation.''  The 
language  was  not  apt,  it  is  true,  as  it  suggests  a  doubt 
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as  to  whether  the  services  rendered  were  a  part  of  the 
translation  for  which  the  previous  appropriation  was 
made,  but  this  doubt  is  removed  by  a  reference  to  the 
title  of  the  act.  The  services  performed  by  Mr.  Sedillo 
are  substantially  in  the  same  status  as  though  the^^see- 
retary  of  state,  being  required  to  publish  a  codification 
of  the  laws  in  Spanish  without  any  provision  for  pay- 
ment for  the  necessary  translation,  had  employed  Mr. 
Sedillo  or  any  other  cc^npetent  person  to  do  the  work, 
and  the  Legislature  had  then  made  an  appropriation 
to  pay  for  the  services  rendered. 

Appellant  cites  in  support  of  his  contention  that  the 
statute  is  unconstitutional,  Robinson  v.  Dunn,  77  Cal. 
473, 19  Pac,  878,  11  Am.  St.  Rep.  297 ;  State  v.  Williams, 
34  Ohio  St.  218 ;  People  v.  Spruance,  8  Colo.  307,  6  Pac. 
831;  Carpenter  v.  State,  39  Wis.  271.  A  reading  of 
these  cases,  however,  will  show  that  they  are  not  in  point, 
the  majority  of  them  having  to  do  with  attempts  on  the 
part  of  the  Legislature  to  give  extra  compensation  tx> 
officers  or  employes  of  the  Legislature  for  performin<5 
services  which  it  was  their  duty  to  perform  under  their 
employment. 

For  the  reasons  stated,  the  judgment  of  the  court  be- 
low will  be  affirmed ;  and  it  is  so  ordered. 

Pabker,  J.,  concurs. 

HANNA,  C.  J.  (dissenting).  I  dissent  from  the  ma- 
jority opinion,  not  for  the  reason  that  I  disagree  witii 
the  legal  principles  announced,  but  because  I  do  not  be- 
lieve that  these  principles  should  be  applied  to  the  facts 
of  this  case.  It  is  apparent  that  the  constitutional  pro- 
vision under  consideration  is  violated  if  we  are  to  com- 
pare the  acts  of  1915  and  1917  without  reference  to  the 
title  of  the  later  act.  The  majority  opinion  points  out 
that  in  construing  statutes,  if  the  meaning  thereof  is 
doubtful,  the  title  if  expressive  may  have  the  effect  to 
resolve  the  doubts  by  extension  of  the  purview,  or  by 
restraining  it,  or  to  correct  obvious  error.     36  Cyc.  at 
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page  1134,  after  announcing  the  rule  in  sabatantially 
the  language  of  this  opinion^  goes  further,  and  states 
that: 

"Ordinarily,  where  the  body  of  the  statute  is  free  from 
ambiguity,  the  meaning  expressed  therein  must  be  given 
effect, 'without  resort  to  the  title;'  and  in  no  event  should 
the  language  of  the  title  be  permitted  to  control  expres- 
sions in  the  enacting  clause  in  conflict  therewith." 

.It  is  my  opinion  that  this  qualification  of  the  rule 
announced  in  the  majority  opinion  is  violated,  and  that 
the  act  of  1917  is  free  from  ambiguity,  and  clearly  in 
conflict  with  the  act  of  1915,  and  that  resort  to  the  title, 
which  is  here  had,  has  the  effect  of  violating  or  making 
ineffective  the  language  of  the  1917  act,  which  clearly 
appropriates  money  for  **  services  performed  by  him  in 
connection  with  the  translation  and  preparation  for  pub- 
lication of  the  1915  codification  of  the  laws  of  New 
Mexico,'*  which  was  the  same  thing  for  which  the  ap- 
propriation in  the  act  of  1915  was  made,  thereby  doing 
violence  to  section  27  of  article  4  of  the  state  Consti- 
tution. 

For  the  reasons  stated,  I  dissent. 


[Nos.  2079,  2080,  March  12,  1918.] 

TRUJILLO  et  al.  v.  TUCKER. 
ARNWINE  et  al.  v.  SAME. 

SYLLABUS  BY  THE  COURT. 

1.  '  An  affidavit  in  replevin  in  substantial  compliance 
with  the  statute  is  sufficient,  and  where  the  form  pre- 
scribed does  not  state  the  value  of  the  property,  and  the 
statute  does  not  require  the  value  to  be  stated,  an  affidavit 
ie  not  defective  because  it  fails  to  set  forth  the  value  of 
the  property  described.  P.  341 

2.  The  value  of  the  property  sought  to  be  replevined 
need  not  be  stated'  in  the  complaint,  where  suit  is  filed  in 
a  court  of  general  jurisdiction,  and  the  statute  does  not 
require  the  complaint  to  state  the  value.  P.  341 
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3.  Questions  not  raised  by  the  assignments  of  error  will 
not  be  considered.  P-  342 

4.  Any  cqmpetent  evidence  may  be  introduced  to  es- 
tablish the  fact  of  ownership  and  right  of  possession  of 
personal  property.  P-  342 

Appeal  from  District  Court,  Lincoln  County ;  Medler, 
Judge. 

Suit  in  replevin  by  Francisco  Trujillo  and  another 
against  Thomas  H.  Tucker,  and  suit  in  replevin  by  Al- 
lan Amwine  and  another  against  the  same  defendant. 
Demurrer  to  complaint  overruled  and  judgment  for 
plaintiffs  in  each  case,  and  defendant  appeals.  Judg- 
ment in  each  case  affirmed. 

Qeoroe  B.  Barber^  of  Carrizozo,  for  appellant. 
George  W.  Pritchard,  of  Santa  Fe,  for  appellees. 

OPINION  OP  THE  COURT. 

EGBERTS,  J.  The  above  cases  were  tried  together 
and  upon  the  same  evidence  in  the  district  court,  by 
agreement;  and,  as  the  same  identical  questions  are  in- 
volved in  both  appeals,  they  will  be  considered  together 
here.  In  each  case  the  appellees  here,  plaintiffs  below, 
filed  a  suit  in  replevin  in  the  district  court.  The  action 
in  each  case  was  commenced  by  the  filing  of  a  complaint 
and  affidavit  in  replevin  by  the  appelles  in  the  office 
of  the  clerk  of  the  district  court  for  Lincoln  county. 
The  affidavits  in  replevin  filed  were  in  the  exact  words 
of  the  form  prescribed  by  section  4355,  Code  1915. 
Appellant  appeared  in  each  case  and  filed  a  plea  in 
abatement  in  which  he  set  forth  that  the  affidavits  in 
replevin  failed  to  allege  any  value  to  the  property  sought 
to  be  recovered  and  asked  that  the  actions  be  dismissed 
because  not  based  upon  a  lawful  affidavit  as  required  by 
the  statute.  The  pleas  in  abatement  were  stricken  from 
the  files  upon  motion  by  counsel  for  appellees.  ^Appel- 
lant then  demurred  to  the  complaints  upon  the  ground 
that  the  complaint  in  each  case  was  defective  in  that 


JANUARY  tERM,  1918.  341 

Trujillo  ▼.  Tucker,  24  N.  M.  339. 

it  failed  to  state  the  value  of  the  property  described  and 
sought  to  be  replevied.  The  demurrer  was  overruled 
and  appellant  answered.  The  ease  being  at  issue  was 
tried  by  the  court  without  a  jury. 

The  possession  of  1&  head  of  calves  was  involved  in 
the  Amwine  case  and  8  head  of  calves  in  the  Trujillo 
Case.  In  the  Amwine  Case  the  court  decreed  that  ap- 
pellees in  that  case  were  entitled  to  the  possession  of 
19  head  of  calves;  that  appellant  should  return  said 
calves,  in  default  of  which  he  should  pay  to  appellees 
$665,  and  judgment  for  this  sum  was  entered  agyist 
the  sureties  on  the  forthcoming  bond.  A  similar  judg- 
ment was  entered  in  the  other  case  for  the  return  of  8 
head  of  calves  or  the  sum  of  $280.  To  review  these  judg- 
ments these  appeals  are  prosecuted. 

[1-2]  The  first  point  made  by  appellant  in  each 
case  is  that  the  court  erred  in  sustaining  appellees'  mo- 
tion to  strike  from  the  files  appellant's  plea  in  abatement 
and  in  not  quashing  the  writ  of  replevin  and  in  not  sus- 
taining appellant's  demurrers  to  the  complaints.  The 
affidavit  in  replevin  was  in  exact  compliance  with  the 
form  prescribed  by  section  4355  Code  1915,  and  was 
clearly  sufficient.  Neither  the  statute  nor  the  form  pre- 
scribed requires  any  statement  in  the  affidavit  as  to  the 
value  of  the  property.  An  affidavit  in  replevin  in  sub- 
stantial compliance  with  the  statute  is  sufficient.  18 
Ency.  P.  &  P.  513. 

The  suit  having  been  filed  in  the  district  court  which 
had  jurisdiction  of  the  action  regardless  of  the  amount 
involved,  it  was  not  necessary  to  allege  in  the  complaint 
the  value  of  the  goods.  Where  such  a  suit  is  filed  before 
a  justice  of  the  peace  where  the  jurisdiction  of  such  of- 
ficer is  limited  by  section  3252,  Code  1915,  such  allega- 
tion would  be  essential.  The  statute  does  not  require 
the  value  of  the  goods  to  be  stated  in  the  complaint, 
and  even  though  the  value  had  been  alleged  in  the  com- 
plaint it  would  have  served  no  useful  purpose  as  neither 
party  would,  upon  the  trial,  be  bound  by  such  stated 
value,  nor  would  the  officer  taking  the  bond  be  warrant- 
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ed  in  acting  upon  the  value  so  alleged.  There  are  eases 
which  hold  that  it  is  essential  that  the  complaint  should 
state  the  value  of  the  goods,  but  these  cases  evidently 
arose  under  statutes  which  so  require.  The  following 
cases  and  authorities  hold  that  the  value  need  not  be  al- 
leged in  the  complaint.  Blake  v.  Darling,  116  Mass. 
300;  Litchman  v.  Potter,  116  Mass.  371;  Pomeroy  v. 
Trimper,  8  Allen  (Mass.)  398,  85  Am.  Dec.  714;  Boot 
V.  Woodruff,  6  Hill  (N.  Y.)  418;  Britton  v.  Morss,  6 
Blackf.  (Ind.)  469. 

fB]  It  is  next  urged  by  appellant  that  **the  record 
proof  fails  to  establish  the  market  value  of  the  calves  in 
controversy. ''  This  question  is  not  raised  by  the  as- 
signments of  error,  hence  is  not  here  for  consideration. 

[4]  The  third  and  fourth  propositions  will  be  con- 
sidered together.  The  third  is  that  **the  court  erred  in 
admitting  oral  testimony  to  prove  up  the  right  of  pos- 
session and  ownership  of  the  branded  calves  involved  in 
the  suit  by  colors,"  and  the  fourth  is  that  **the  court 
erred  in  admitting  in  evidence  plaintiffs'  bills  of  sale.'* 
Appellees  testified  that  they  were  the  owners  of  the 
calves  in  question;  that  they  had  purchased  the  same 
from  named  individuals.  The  calves  purchased  were 
described  by  colors  and  brand  marks,  and  bills  of  sale 
for  the  calves  were  introduced  in  evidence.  If  appel- 
lant were  right  in  his  contention  that  a  party  could  not 
prove  ownership  by  either  parol  evidence  or  written  bilk 
of  sale,  we  fail  to  understand  how  it  would  be  possible 
for  the  owner  of  property  to  establish  his  right  to  its 
possession.  The  propositions  advanced  are  so  palpably 
unsound  that  no  discussion  other  than  the  mere  state- 
ment of  the  same  is  necessary.  In  the  case  of  Gale  & 
Farr  v.  Salas,  11  N.  M.  211,  66  Pac.  520,'  it  was  held 
that,  in  a  civil  action  wherein  sheep  are  replevined,  bills 
of  sale  or  a  certified  copy  of  recorded  brand  is  competent 
evidence  of  ownership  or  right  of  possession;  but  that 
any  other  competent  evidence  may  be  introduced  to 
establish  the  same  factors  or  the  identity  of  the  animals. 
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« 

It  is  lastly  urged  that  the  judgment  entered  is  con- 
trary to  the  la^w  and  the  evidence.  The  evidence  fully 
supports  the  judgment  of  the  court  and  was  warranted 
by  the  law. 

The  judgment  in  each  case  will  therefore  be  affirmed, 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2096,  March  12,  1918.] 

STATE  V.  LUCERO. 


SYLLABUS  BY  THE  COURT. 

1.  Errors  in  Instructions  must  be  eaUed  to  the  attention 
of  the  trial  court  by  proper  objections  or  exceptions  before 

k^the  instructions  are  giren  to  the  Jury.  P.  344 

2.  Evidence  held  to  sustain  verdict.  P.  344 

3.  Where  the  motion  for  a  new  trial  did  not  call  the 
trial  court's  attention  to  the  alleged  insufficiency  of  the 
evidence  as  to  venue  to  sustain  a  conviction,  the  question 
was  not  reviewable  on  appeal.  P.  344 

Appeal  from  District  Court,  San  Miguel  County; 
Leahy,  Judge. 

Juan  V.  Lucero  was  convicted  of  the  larceny  of  one 
head  of  neat  cattle,  and  he  appeals.    Affirmed. 

0.  A.  Larrazolo,  of  Las  Vegas,  for  appellant.  Oeorqe 
C.  Taylor,  Asst.  Atty.  Gten.,  for  the  State. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  was  tried  and  convicted  in 
the  district  court  of  San  Miguel  county  under  an  indict- 
ment charging  him  with  the  larceny  of  one  head  of 
neat  cattle,  the  property  of  Florencio  Garcia.  The 
venue  was  laid  in  the  county  of  San  Miguel. 
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[1]  Two  points  are  relied  upon  here  for  reversal: 
First,  that  the  trial  court  erred  in  giving  instruction 
No.  10  relative  to  where  the  trial  of  an  offense  may  be 
had,  where  it  is  committed  within  500  yards  of  a  bound- 
ary line  between  two  counties.  This  instruction,  how- 
ever, is  not  subject  to  review  here  because  the  alleged 
vice  in  it  was  not  called  to  the  attention  of  the  trial 
court  by  objection  or  exception  prior  to  the  giving  of 
the  instruction.  Errors  in  instructions  must  be  called 
to  the  attention  of  the  trial  court  by  proper  objections 
or  exceptions  before  the  instructions  are  given  to  tlie 
jury.  Territory  v.  Pettine,  16  N.  M.  40,  113  Pac.  843 ; 
State  V.  Eaker,  17  N.  M.  479,  131  Pac.  489;  State  v. 
Alva,  18  N.  M.  143,  134  Pac.  209,  211;  State  v.  Padilla, 
18  N.  M.  573,  139  Pac.  143 ;  U.  S.  v.  Cook,  15  N.  M.  124, 
103  Pac.  305 ;  State  v.  Graves,  21  N.  M.  556,  157  Pac. 
160 ;  State  v.  Johnson,  21  N.  M.  432,  155  Pac.  721.         ^ 

[2y  3]  The  second  point  urged  is  that  the  verdict 
was  not  sustained  by  the  evidence,  in  that  there  was  no 
evidence  to  show  commission  of  the  crime  in  San  Miguel 
county.  An  examination  of  the  transcript,  however, 
does  not  sustain  appellant's  contention.  There  was  evi- 
dence from  which  the  jury  might  reasonably  conclude 
that  the  animal  was  stolen  within  San  Miguel  county; 
nor  is  this  question  here  for  review,  because  not  proper- 
ly called  to  the  attention  of  the  trial  court  in  the  mo- 
tion for  a  new  trial.  In  such  motion  the  attention  of 
the  court  was  not  directed  to  the  fact  that  appellant 
claimed  there  was  insufficient  evidence  to  establish  venue. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed ;  and  it  is  so  ordeerd. 
Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2122,  March  12,  1918.] 
STATE  v.  HILL. 


SYLLABUS  BY  THE  COURT. 
Where  the  sense  of  an  indictment  is  clear,  nice  or  techni- 
cal exceptions  are  not  to  be  favorably  regarded;  therefore 
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verbal  Inaccuracies,  or  clerical  errors  which  are  explained 
and  corrected  by  necessary  Intendment  from  other  parts  of 
the  Indictment  are  not  fatal. 

Appeal  from  District  Court,  Dona     Ana     County; 
Medlar,  Judge. 

Fred  Lehman  Hill  was  convicted  of  embezzlement, 
and  lie  appeals.    Afl&rmed. 

Wade  &  Taylor,  of  Jjas  Cruces,  for  appellant.  C.  A. 
Hatch,  Asst.  Atty.  Gen.,  for  the  State. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.    Appellant  was  convicted  of  the  crime 
of  embezzlement,  and  appeals.    The  first  ground  relied 
upon  for  a  reversal  is  that  tfhe  court  erred  in  not  sustain- 
ing his  motion  in  arrest  of  judgment.     This  motion 
challenged  the  sufficiency  of  the  indictment.     The  in- 
dictment was   drawn  under  section   1544,   Code   1915, 
which  makes  it  larceny  for  any  officer,  agent,  clerk,  or 
servant  of  any  incorporated  company,  etc.,  except  ap- 
prentices and  other  persons  under  the  age  of  16  years, 
to  embezzle  or  fraudulently  convert  to  his  own  use  any 
money  or  property  of  another  which  shall  have  come 
into  his  possession  or  shall  be  under  his  care  by  virtue 
of  such  employment.     The  point  made  against  the  in- 
dictment is  that  it  does  not  charge  that  the  property 
embezzled  came  into  the  possession  of  appellant  by  vir- 
tue of  his  employment.     The  language  in  this  respect 
is  as  follows : 


"Did  then  and  there  bv  virtue  of  his  said  employment 
as  such  clerk  *  *  * ,  have  in  his  possession  and  under 
his  care,  custody,  and  control  of  the  property  and  moneys 
of." 

The  alleged  defect  is  occasioned  by  the  use  of  the 
word  *'of''  before  the  words  **the  property,"  but  this 
does  not  destroy  the  sense  of  the  indictment,  and  does  not 


346  SUPREME  COURT  OP  NEW  MEXICO 

. — -^ J 

Stean  y.  Occidental  Life  Ins.  Co.»  24  N.  M.  346. 

render  it  defective.  Where  the  sense  of  an  indictment  is 
clear,  nice  or  technical  exceptions  are  not  to  be  favor- 
ably regarded;  therefore  verbal  inaccuracies,  or  clerical 
errors  which  are  explained  and  corrected  by  necessary 
intendment  from  other  parts  of  the  indictment,  are  not 
fatal.  22  Cyc.  291.  The  indictment  here,  read  as  a 
whole,  clearly  shows  that  the  appellant  was  charged  to 
have  had  the  property  in  question  tinder  his  care,  cus- 
tody, and  control. 

Another  objection  to  the  indictment  is  that  the  pleader 
used  the  words  **by  reason  of"  his  said  employment,  in- 
stead of  **by  virtue  of."  What  has  been  said  disposes 
of  this  objection. 

The  remaining  points  upon  which  appellant  relied  for 
a  reversal  all  go  to  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  We  have  read  the 
transcript,  and  have  considered  all  the  objections 
stated,  and  find  that  there  is  no  merit  in  any  of  them. 

For  the  reasons  stated,  the  judgment  will  be  affirmed ; 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2141,  March  12,  1918.] 
STEAN  V.  OCCIDENTAL  LIFE  INS.  CO, 

SYLLABUS  BY  THE  COURT. 

1.  The  word  "incontestahle,"  as  used  in  life  insurance 
policies  providing  that  the  policy  shall  be  incontestable, 
means  indisputable  and  amounts  to  a  guaranty  that  no  ob- 
jection shall  be  taken  to  defeat  the  policy  on  the  death  of 
the  person  whose  life  is  insured.  P.  348 

2.  An  incontestable  clause  in  a  policy  of  insurance  doe« 
not  preclude  the  defense  of  suicide,  where  the  suicide  clause 
in  the  policy  is  a  part  of  the  contract  to  pay,  providing  how 
much  shall  be  due  and  payable  in  the  event  of  death  by 
self-destruction.  P.  348 
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Appeal  from  District  Court,  Bernalillo  County,  Me- 
chem,  Judge. 

Suit  by  Gu&sie  I.  Stean  against  Occidental  Life  In- 
surance Company.  Judgment  for  plaintiff,  and  she  ap- 
peals. AflSrmed. 

Heacock  &  Cornell,  of  Albuquerque,  for  appellant. 
A.  B.  McMiLLEN,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  suit  was  instituted  in  the  court 
below  by  appellant  to  recover  from  appellee  the  sum  of 
$2,000,  alleged  to  be  due  appellant  as  beneficiary  under 
a  policy  of  insurance  of  $2,000  on  the  life  of  her  hus- 
band. Earl  R.  Stean,  issued  by  appellee.  Appellee  an- 
swered and  admitted  the  e;j:ecution  of  the  policy  and 
alleged  that  there  was  due  thereon  the  sum  of  $76.80, 
which  was  tendered  to  appellant.  The  case  was  sub- 
mitted to  the  court  on  stipulation  of  facts,  substantially 
as  follows: 

The  policy  of  insurance  was  issued  on  the  19th  day 
of  June,  1915,  and,  in  consideration  of  an  annual  prem- 
ium of  $38.40  to  be  paid  on  the  18th  day  of  June  of  each 
'year,  the  company  agreed  to  pay  $2,000  to  the  benefi- 
ciary upon  receipt  of  due  proofs  of  the  death  of  the 
insured  should  such  death  occur  within  ten  years  from 
the  date  of  the  policy  and  while  the  policy  was  in  force. 
The  policy  contained  two  provisions  which  are  involved 
in  this  case,  which  are  as  follows : 

"1.  This  policy  is  incontestable  after  one  year  from  date 
of  issue  except  for  nonpayment  of  premiums  and  is  abso- 
lutely free  from  all  conditions  as  to  residence,  occupation, 
travel  or  place  of  death.     ♦     ♦     ♦ 

"7.  Death  by  self-destruction,  sane  or  Insane,  within 
two  years,  of  the  date  of  the  issue  hereof,  shari  limit  the 
amount  payable  by  the  company  to  the  total  premiums  paid 
by  the  insured,  and  no  more.  This  policy  Is  issu^  on  the 
non-participating  plan.  All  statements  made  by  the  insured 
shall,  in  the  absence  of  fraud,  be  deemed  representations 
and   not  warranties." 
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The  insured  had  paid  two  annual  premiums  of  $38.40 
each,  and  on  the  7th  day  of  March,  1917,  while  the  policy 
was  in  full  force,  the  said  Earl  R.  Stean  died  by  self- 
destruction.  The  insured  having  died  more  than  one 
year  after  the  issuance  of  the  policy  but  within  less 
than  two  years  from  such  time,  the  trial  court  found 
that  under  said  paragraph  7  the  beneficiary  was  entitled 
to  only  the  annual  premiums  paid  by  the  insured  and 
entered  judgment  accordingly.  To  review  this  judgment 
this  appeal  is  prosecuted. 

[1,  2]  The  sole  question  presented  under  the  plead- 
ings and  stipulation  of  facts  in  this  case  is  the  proper 
construction  of  the  policy  and  the  amount  to  be  recov- 
ered thereunder.  That  it  was  competent  for  the  com- 
pany to  limit  its  liability  in  case  of  self-destruction  by 
the  insured  is  not  questioned,  and  that  it  had  such  right 
is  well  settled.  25  Cyc.  878 ;  Bigelow  v.  Berkshire  Life 
Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.-  918.  The  provision  in 
case  of  self-destruction  within  two  years  of  the  date  of 
the  issue  of  the  policy,  and  its  efifect,  is  clear,  and  there 
can  be  no  question  as  to  its  meaning;  but  appellant  re- 
lies upon  the  incontestable  clause  of  the  policy  to  defeat 
the  clause  relative  to  self-destruction.  Appellant  con- 
tends that  appellee  has  contested  the  policy,  and  her 
argument  and  the  authorities  cited  are  directed  to  this 
theory  of  the  case.  Of  course,  if  it  is  true  that  the  con- 
struction which  appellee  claims  should  be  placed  upon 
the  policy  amounts  to  a  contest,  clearly  appellant  would 
be- right  in  her  contention.  It  is  beyond  question  that 
in  the  interpretation  of  a  policy  of  insurance  it  must  be 
liberally  construed  in  favor  of  the  insured,  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claiYn  to  the  in- 
demnity which  in  making  the  insurance  it  was  his  ob- 
ject to  secure,  and  when  the  words  used  by  the  insured 
are,  without  violence  susceptible  of  two  interpretations, 
that  which  will  sustain  his  claim  and  cover  the  loss  must 
in  preference  be  adopted.  May  on  Insurance,  §  175; 
Elliott  on  Contracts,  vol.  2,  §  1528,  and  cases  cited. 
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We  are  unable  to  see  how  the  assertion  by  the  in- 
surance company  that  its  liability  is  limited  to  the  re- 
turn to  the  beneficiary  of  the  premiums  paid  by  the  in- 
sured under  the  suicide  clause  amounts  to  a  contest  of 
the  policy.  The  insurance  company  admits  that  the  poli- 
cy is  in  full  force  and  effect  and  that  it  is  liable  there- 
under, but  insists  that  its  liability  is  limited  to  the  re- 
turn of  the  premiums  paid  because  of  the  fact  that  the 
insured  committed  suicide  within  two  years.  The  pro- 
vision that  its  liability  in  such  case  shall  be  limited  to 
a  return  of  the  premiums  is  clear,  and  there  can  be  no 
question  as  to  its  meaning.  The  incontestable  clause  in 
the  policy  is  in  substance  that  the  validity  of  the  policy 
will  not  be  questioned  after  the  expiration  of  one  year, 
but  the  suicide  clause  is  not  one  which  enters  into  the 
original  validity  of  the  contract,  but  one  which  limits  the 
right  of  recovery  after  the  full  existence  of  the  con- 
tract is  established.  A  very  good  definition  as  to  the 
meaning  of  '* incontestable'*  is  found  in  Simpson  v.  Life 
Ins.  Co.  of  Virginia,  115  N.  C.  393,  20  S.  R  517,  which 
is  as  follows: 

"That  a  promise  that  all  assurances  shall  be  unquestion- 
able means  indisputable^  and  amounts  to  an  absolute 
guaranty  that  no  objection  shall  be  taken  to  defeat  the 
policy  on  the  death  of  the  person  whose  life  is  insured." 

In  construing  life  insurance  policies  as  in  the  con- 
struction of  other  contracts,  the  entire  contract  is  to  be 
construed  together  for  the  purpose  of  giving  force  and 
effect  to  each  clause.  25  Cyc.  740.  In  the  policy  under 
consideration,  the  clause  limiting  the  liability  in  the 
case  of  self-destruction  does  not  conflict  with  the  incon- 
testable clause.  The  amount  payable  in  case  of  death 
by  self-destruction  is  just  as  much  a  part  of  the  contract 
as  is  the  amount  payable  in  case  of  death  from  natural 
causes.  Neither  the  one  nor  the  other  can  be  determined 
without  examining  the  terms  of  the  contract.  Neither 
amount  will  be  payable  unless  the  policy  is  valid  and 
in  force.     The  right  to  the  amount  payable  in  case  of 
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of  the  fact  that  appellant  and  deceased  had  been  on 
friendly  terms  shortly  prior  to  the  time  of  the  killing. 
Appellant  claims,  however,  that  he  was  exceedingly 
drunk  at  the  time  he  fired  the  fatal  shot,  and  that  he 
had  no  recollection  of  his  conduct  in  this  respect.  It  is 
argued  that  the  verdict  of  murder  in  the  first  degree 
cannot  be  sustained,  becaues  of  prejudice  existing  in  the 
minds  of  the  jury,  due  to  the  admission  and  exhibition 
of  the  clothing  of  the  deceased  in  evidence.  Counsel 
for  the  appellant  consequently  argue  that  the  verdict 
of  the  jury  would  not  have  been  murder  in  the  first  de- 
gree, had  the  court  excluded  consideration  of  the  cloth- 
ing of  deceased. 

[1]  There  is  evidence  in  the  record  tending  to  show 
that  appellant  was  not  drunk  at  the  time  he  fired  the 
fatal  shot ;  his  conduct  at  and  prior  to  this  time  indicat- 
ing that  he  possessed  his  faculties,  whereas  the  evidence 
introduced  on  behalf  of  appellant  would  indicate  that  he 
was  drunk  and  did  not  possess  his  faculties.  There  is 
substantial  evidence,  however,  to  support  the  verdict 
of  the  jury,  and  the  verdict  will  not,  therefore,  be  set 
aside  on  appeal. 

[2]  The  crucial  question  is  whether  the  court  erred 
in  admitting  in  evidence  the  clothing  of  the  deceased. 
Counsel  for  the  appellant  contend  that  the  admission 
and  exhibition  of  the  blood-stained  clothing  of  the  de- 
ceased served  no  legitimate  purpose  in  the  case,  and 
that  it  tended  to  inflame  the  minds  of  the  jurors  and 
prejudice  them  against  the  appellant.  It  is  contended 
that  the  killing  was  admitted,  as  was  the  location  of 
the  wound  on  dfecea.sed  and  the  relative  position  of  the 
parties  at  the  time  the  fatal  shot  was  fired.  In  the  oral 
argument  of  the  case,  counsel  for  appellant  stated  that 
the  location  of  the  wouild  could  have  been  proved  by  the 
state  by  evidence  other  than  the  clothing. 

We  fully  discussed  the  law  with  reference  to  the  ad- 
missibility of  such  evidence,  in  the  case  of  State  v.  Mc- 
Knight  21  N.  M.  14,  35,  153  Pac.  76.  We  held  in  that 
case  that  such  demonstrative  evidence  was  admissible, 
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but  that  it  should  not  be  admitted,  unless  it  serves  to 
identify  the  deceased  or  honestly  explain  the  transaction. 
Where  there  is  no  issue  or  contest  as  to  facts  which  such 
evidence  would  legitimately  tend  to  prove,  there  is  no 
justification  for  its  *admission.  Thus,  in  Gillespie  v. 
State  (Tex.)  190  S.  W.  146,  the  defendant  stated  that 
there  would  be  no  issue  on  the  question  as  to  the  loca- 
tion and  character  of  the  wounds.  It  was  held  that  the 
court  erred  in  admitting  in  evidence  the  bloody  clothing 
of  the  deceased,  because  all  that  such  evidence  would 
prove  was  conceded  by  the  appellant.  In  McKinney  v. 
State  (Tex.)  187  S.  W.  960,  963,  the  testimony  of  two 
state  witnesses  was  not  in  complete  harmony  as  to  the 
location  of  the  wounds  on  the  body  of  the  deceased,  and 
it  was  held  that  the  clothing  was  therefore  properly  ad- 
mitted. See,  also,  Cole  v.  State  45  Tex.  Cr.  R.  225,  75 
S.  W.  527,  530;  Lucas  v.  State,  50- Tex.  Cr.  R.  219,  95 
S.  W.  1055. 

In  the  case  at  bar  the  indictment  charged  murder  in 
the  first  degree,  and  an  issue  was  made  thereon  by  ap- 
pellant's plea  of  not  guilty.  At  the  trial  it  thereupon 
became  incumbent  on  the  state  to  prove  the  material  al- 
legations of  the  indictment  beyond  a  reasonable  doubt. 
The  clothing  was  an  item  of  evidence  tending  to  prove, 
in  part,  those  allegations.  The  appellant  not  only  did 
not  admit  all  relevant  matter  which  the  clothing  might 
tend  to  prove,  but  from  an  examination  of  the  record 
it  appears  that  his  counsel  questioned  the  evidence  of 
the  state  as  to  the  number  of  shots  which  were  fired  by 
appellant  at  the  deceased.  We  are  satisfied  that  the 
circumstances  of  this  case  were  such  as  permit  the  in- 
troduction of  the  clothing  in  evidence. 

The  judgment  of  the  trial  court  is  therefore  affirmed ; 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2147,  March  12,  1918.] 

MORGAN  V.  PIERCE. 

SYLLABUS  BY  THE  COURT. 
Where  a  party  appeals  from  a  judgment  against  Mm  in 
the  district  court,  and  gives  a  supersedeas  bond,  he  cannot 
abandon  such  appeal  and  sue  out  a  writ  of  error  without 
supersedeas. 

Error  to  District  Court,  Otero  County ;  Medler,  Judge. 

Action  by  R.  H.  Pierce  against  Julia  P.  Morgan. 
Judgment  for  plaintiff,  and  after  filing  a  supersedeas 
bond  and  without  perfecting  an  appeal,  defendant  ob- 
tained a  writ  of  error.  Motion  to  dismiss  writ  of  error 
sustained. 

W.  H.  H.  LlewelLyn  and  J.  F.  Boniiam,  both  of  Las 
Cruces,  for  plaintiff  in  error.  J.  Lee  Lawson,  of  Ala- 
mogordo,  for  defendant  in  error. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  A  money  judgment  was  rendered 
igainst  the  plaintiff  in  error  in  the  district  court  of 
Otero  county  on  the  10th  day  of  May,  1917.  From  this 
judgment  an  appeal  was  granted  by  the  district  court  on 
the  16th  day  of  June,  1917,  upon  application  of  plaintiff 
in  error,  and  on  the  2d  day  of  July,  1917,  she  filed  a 
supersedeas  bond»  which  was  on  said  date  approVed  by 
the  clerk  of  the  district  court.  After  filing  the  super- 
sedeas bond,  plaintiff  in  error  took  no  further  steps  to- 
ward perfecting  the  appeal,  and  on  the  8th  day  of 
October,  1917,  applied  to  this  court  for  a  writ  of  error, 
which  was  granted.  Upon  the  writ  of  error  being  grant- 
ed, she  executed  a  cost  bond  and  served  citation  upon 
the  defendant  in  error.  Defendant  in  error  has  filed  a 
motion  to  dismiss  the  writ  of  error  upon  the  ground 
that  the  appeal  having  been  taken  and  supersedeas 
bond  given,  plaintiff  in  error  cannot  prosecute  a  writ  of 
error  to  review  such  judgment. 
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Plaintiff  in  error  relies  upon  the  case  of  Dailey  v. 
Poster,  17  N.  M.  377,  128  Pac.  71,  in  support  of  her 
right  to  prosecute  the  writ  of  error.  In  that  case  plain- 
tiff, in  error  had  taken  an  appeal  and  executed  a  cost 
bond  only.  The  cost  bond  was  not  filed  within  the  30 
dayv  required  by  statute,  and,  fearing  that  advantage 
would  be  taken  of  the  default,  plaintiff  in  error  sued 
out  the  writ  of  error.  We  held  that  the  suing  out  of  the 
writ  of  error  was  an  abandonment  of  the  appeal,  and 
refused  to  dismiss  the  writ  of  error.  Defendant  in  error 
was  not  prejudiced  in  any  way  in  that  case  because  no 
supersedeas  bond  had  been  given  staying  the  enforce- 
ment of  the  judgment.  Here,  however,  under  the  appeal, 
by  the  giving  of  the  supersedeas  bond,  defendant  in 
error  was  deprived  of  his  right  to  have  the  judgment 
enforced,  and  the  case  is  governed  by  a  different  rule. 

When  the  appeal  was  taken  in  this  case  the  plaintiff 
in  error  executed  a  supersedeas  bond,  as  authorized  by 
section  17,  c.  43,  Laws  1917.  By  section  41,  c.  43, 
Laws  1917,  it  is  provided  that  if  the  judgment  of 
the  appellate  court  be  against  the  appellant  or 
plaintiff  in  error,  the  Supreme  Court  shall  either 
render  judgment  against  him  and  his  sureties  in  the  ap- 
peal or  supersedeas  bond,  or  remand  the  cause,  with  in- 
structions to  the  district  court  to  enter  such  a  judgment. 
This  provision  of  the  statute  would  be  rendered  ineffect- 
ual if  a  party  cquld  take  an  appeal  and  give  a  super- 
sedeas bond,  and  then  sue  out  a  writ  of  error  without 
supersedeas  in  the  same  case,  and  such  practice  should 
not  receive  the  approval  of  this  court.  Whether  the  de- 
cision in  the  Dailey-Poster  Case  was  correct  or  not  need 
not  be  determined.  The  majority  of  the  courts  do  not 
permit  the  suing  out  of  a  writ  of  error  where  an  appeal 
has  been  taken  and  not  prosecuted  further. 

In  the  case  of  Perez  v.  Garza,  52  Tex.  571,  it  was  held 
that  the  person  who  had  perfected  an  appeal  under  a 
supersedeas  bond  could  not  abandon  his  appeal  and  sue 
out  a  writ  of  error  with  a  like  bond  returnable  to  a  term 
subsequent  to  that  to  which  the  appeal  was  returnable, 
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and  thus  defeat  the  right  of  appellee  to  afi&nnance  of 
the  judgment  on  certificate.  The  Supreme  Court  of 
Arkansas  makes  a  distinction  between  those  cases  where 
the  appeal  does  not  operate  as  a  supersedeas,  and  those, 
on  the  other  hand,  where,  by  operation  pf  law  or  act  of 
the  suitor  by  entering  into  a  recognizance,  the  execution 
is  stayed  upon  the  granting  of  the  appeal.  Where  the 
successful  party  in  the  court  below  is  not  hindered  by 
the  appeal  from  having  execution,  the  appellant  is  per- 
mitted to  dismiss  his  appeal,  and  may  later  sue  out  a 
writ  of  error,  but  this  he  cannot  do  where  a  supersedeas 
bond  has  been  given  in  the  first  appeal.  Yell  v.  Outlaw, 
14  Ark.  413 ;  Kinner  &  Butler  v.  Dodds,  35  Ark.  29. 

For  the  reasons  stated,  the  motion  to  dismiss  the  writ 
of  error  will  be  sustained ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2197,  March  21,  1918.] 
OTTO- JOHNSON  MERCANTILE  CO.  v.  GARCIA. 

SYLLABUS  BY  THE  COURT. 
1.    "Interlocutory  orders"  defined.  P.  358 

2.  An  order  denying  a  motion  for  leave  to  dismiss  a 
cause,  filed  by  a  plaintiff,  does  not  prq/:tically  dispose  of 
the  merits  of  the  action,  and  consequently  is  not  an  ap- 
pealable order  under  section  2,  c.  43,  Laws  1917.  P.  358 

Appeal  from  District  Court,  Union  County;  Leib, 
Judge. 

Action  by  the  Otto-Johnson  Mercantile  Company 
against  Salome  Qareia.  From  an  order  overruling  its 
motion  to  dismiss  the  cause  at  its  costs,  plaintiff  appeals. 
Appeal  dismissed. 

Henry  A.  Kikeb,  of  Baton,  for  appellee. 
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The  order  from  which  the  appeal  was  taken  is  non- 
appealable. 

Sees.  1  and  2,  c.  43,  L.  1917 ;  Costillo  L.  &  I.  Co.  v. 
Allen,  15  N.  M.  528 ;  London-Glascow  Dev.  Co.  v.  Pow- 
ers, 100  Pac.  454;  in  re  Minn.  &  W.  R.  Co.,  78  N.  W. 
753 ;  Raymond  v.  Keseberg,  73  N.  W.  1010 ;  Sliscovich  v. 
Scandinavian  Amer.  Bank,  139  Pac.  606;  Weiser  Irr. 
Dist.  V.  Middle  Valley  Irr.  Ditch  Co.,  155  Pac.  484. 

Hugh  B.  Woodward,  of  Clayton,  for  appellant. 

Order  is  appealable. 

Sec.  2,  c.  43,  L.  1917 ;  36  Cyc.  1188 ;  3  C.  J.  452 ;  in 
re  Butler,  4  N.  E.  518 ;  Kennedy  v.  Kennedy,  3  Ala.  434 ; 
Moorehouse  v.  Yeager,  38  N.  Y.  Snp.  Ct.  50;  Lowndes 
V.  Miller,  25  S.  C.  119 ;  Fairchild  v.  Dean,  15  Wis.  206 ; 
Starbtick  v.  Dunklee,  88  Am.  Dec.  68;  Harrington  v. 
Slade,  22  Barb.  181 ;  McLeod  v.  Bertschy,  30  Wis.  324 ; 
Merrill  v.  Merrill,  92  N.  C.  657. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  The  appellant,  the  Otto^Johnson  Mer- 
cantile Company,  a  corporation,  instituted  an  action 
against  the  appellee,  Salome  Garcia,  in  the  district  court 
for  Union  County,  to  recover  a  money  judgment  for 
goods  sold  and  delivered.  Appellee  demanded  a  bill  of 
particulars,  and,  the  same  not  having  been  filed  within 
ten  days  after  service  of  said  demand,  appellee  an- 
swered the  complaint,  denying  the  material  allegations 
thereof.  Thereafter  the  appellant  moved  that  the  cause 
be  dismissed  at  its  costs.  The  motion  was  overruled, 
and  from  that  order  this  appeal  is  prosecuted. 

The  appellee  has  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  order  overruling  the  motion  to  dismiss 
the  cause  is  interlocutory  in  its  nature,  and  one  from 
which  an  appeal  does  not  lie  under  the  statute.  Sec- 
tion 2,  c.  43,  Laws  of  1917,  provides: 

"Appeals  shall  also  be  allowed  by  the  district  court,  and 
entertained  by  the  Supreme  Court,  In  all  civil  actions,  from 
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such  interlocutory  judgments,  orders  or  decisions  of  the 
district  courts,  as  practically  dispose  of  the  merits  of  the 
action,  so  that  any  further  proceedings  thei'eln  would  he 
only  to  carry  Into  effect  such  Interlocutory  judgment,  order 
or  decision." 

[1]  Numerous  definitions  of  ** interlocutory  orders" 
will  be  found  in  the  books.  In  substance,  they  are  de- 
fined: As  relating  to  some  question  of  law  or  practice, 
and  leave  something  remaining  to  be  decided  or  done 
by  the  court  entering  the  order  and  to  proceed  further 
therewith;  such  orders  as  are  made  in  the  course  of  a 
cause,  but  which  do  not  touch  the  merits  of  the  action 
so  as  to  affect  the  rights  of  the  parties;  those  collateral 
to  the  issue,  not  finally  determining  or  completing  the 
suit,  leaving  something  further  to  be  done  by  the  court 
in  the  premises;  those  which  are  given  in  the  course  of 
a  cause  upon  some  plea,  proceeding,  or  default  which 
is  only  intermediate  and  do  not  finally  determine  or 
complete  the  suit,  and  those  which  only  settle  some  in- 
tervening matter  relating  to  the  suit.  2  Words  and 
Phrases,  1150-1153  (2d  Series)  ;  4  Words  &  Phrases^ 
3715.  It  is  patent  that  the  order  made  by  the  trial  court 
was  interlocutory  in  its  nature. 

[2]  Whether  such  interlocutory  order  was  of  the 
kind  and  class  from  which  the  statute  authorizes  an  ap- 
peal to  be  taken  depends  upon  the  construction  of  sec- 
tion 2,  cited  supra.  It  will  be  noted  that  an  appeal 
does  not  lie  from  every  interlocutory  order,  but  only 
from  those  which  practically  dispose  of  the  merits  of 
the  action.  It  is  quite  generally  held  that  an  appeal 
does  not  lie  from  an  order  refusing  to  dismiss  a  case, 
upon  motion  of  either  party.  2  R.  C.  L.  Appeal  &  Er- 
ror, §  25;  2  Cyc.  596.  The  cases  supporting  the  doc- 
trine are  founded  upon  statutes  having  to  do  with  final 
judgments  only,  or  those  either  specifically  mentioning 
certain  orders  or  decrees  from  which  appeals  may  be 
taken,  or  providing  generally  that  appeals  may  be  taken 
from  all  orders  affecting  a  substantial  right,  when  such 
order  determines  the  action  and  prevents  a  judgment. 
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Statutes  of  the  latter  class  will  be  found  in  Arizona, 
North  Dakota^  South  Dakota,  Washington,  and  Wyom- 
ing. Those  statutes,  and  the  decisions  thereon,  for  the 
most  part,  sustain  the  policy  of  the  law  that  litigation 
shall  not  proceed  piecemeal,  and  consequently  hold  that 
no  appeal  lies  in  a  variety  of  cases.  In  Teeter  v.  Cole 
Mfg.  Co.,  151  N.  C.  602,  66  S.  E.  582,  it  was  held  that 
the  right  to  take  a  nonsuit  and  then  appeal  applies  ordi- 
narily only  to  cases  where  the  court's  ruling  strikes  at 
the  root  of  the  case  and  precludes  a  recovery  by  plaintiff. 
In  Mann  v.  Gibbs,  156  N.  C.  44,  72  S.  E.  82,  it  was  held 
that  an  appeal  from  an  order  denying  a  motion  to  dis- 
miss was  premature.  In  Consolidated  Alfalfa  M.  Co. 
v.  Winsor,  40  Okl.  362,  138  Pac.  566,  it  was  held  that 
such  an  order  was  not  appealable  because  it  did  not  in- 
volve the  merits  of  the  action,  or  some  part  thereof. 

We  are  satisfied  that  no  appeal  is  allowable  in  cases 
of  this  kind.  The  order  of  the  court  in  the  premises  does 
not  dispose  of  the  merits  of  the  action.  In  fact  it  does 
not  affect  the  merits  of  the  action  in  any  wise.  The 
appellant,  apparently  would  dismiss  the  action  in  the 
trial  court  to  overcome  its  default  in  failing  to  furnish 
the  demanded  bill  of  particulars.,  Whatever  may  be  the 
outcome  of  this  default  is  wholly  immaterial  to  a  deter- 
mination of  the  question  at  bar.  The  proposition  is 
simply  whether  an  order  denying  motion  of  a  plaintiff 
to  dismiss  a  case,  before  its  submission,  is  oni  practical- 
ly disposing  of  the  merits  of  the  action,  etc.  We  hold 
that  it  is  not,  and  that  the  appeal  is  premature.  With- 
out doubt  the  action  of  the  trial  court  with  reference  to 
said  order  may  be  reviewed  upon  an  appeal  from  a 
final  judgment  entered  in  the  cause. 

For  the  reasons  stated,  the  appeal  will  be  dismissed; 
and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 
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[No.  2067,  March  31,  1918.] 
STATE  V.  ANDERSON. 

SYLLABUS  BY  THE  COURT. 

1.  Propositions  of  law  assigned,  but  not  argued,  are 
abandoned.  P.  363 

2.  Juror,  who  has  opinion  as  to  guilt  or  innocence  of 
party  on  trial,  is  competent,  where  such  opinion  was  form- 
ed from  rumor,  newspaper  reports,  or  street  talk,  and  he 
swears  that  he  will  lay  it  aside  and  determine  case  upon  the 
law  and  the  evidence.  P.  363 

3.  It  is  for  the  trial  court,  in  the  exercise  of  sound  dis- 
cretion, to  determine  whether  a  juror  possesses  sufficient 
intelligence  and  understanding  to  properly  discharge  his 
duties,  and  its  decision  thereon  will  be  reviewed  only  to 
determine  whether  it  has  abused  such  discretion.      P.  364 

4.  Law  with  reference  to  confessions,  as  stated  in  State 
V.  Ascarate,  21  N.  M.  191,  153  Pac.  1036,  followed.  P.  366 

5.  As  a  general  rule,  in  order  to  reserve  an  available 
objection  to  exclusion  of  evidence,  proper  question  must  be 
asked,  and,  on  sustaining  objection  thereto,  an  offer  must 
be  made,  showing  what  evidence  will  be  given  if  witness 
is  permitted  to  answer,  the  purpose  and  object  of  testi- 
mony sought  to  be  introduced,  and  facts  necessary  to  estab- 
lish its  adn^issibility.  P.  367 

6.  Instructions  examined,  and  held  that  court  did  not 
invade  the  province  of  the  jury  by  commenting  on  weight 
of  evidence.  P.  368 

Appeal  from  District  Court,  Quay  County;  Leib, 
Judge. 

Robert  Lee  Anderson  was  convicted  of  voluntary  man- 
slaughter, and  he  appeals.     Affirmed. 

W.  Tj.  Morris,  of  Albany,  Tex.,  and  H.  11.  McElroy, 
of  Tucumcari,  for  appellant. 
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Testimony  of  witness  concerning  alleged  confession 
was  improperly  admitted. 

Womack  v.  State,  16  "tex.  Cr.  App.  178 ;  Eice  v.  State, 
22  Tex.  Cr.  App.  654 ;  Neely  v.  State,  27  Tex.  Cr.  App. 
324 ;  Searcy  v.  State,  13  S.  W.  782 ;  Adams  v.  State,  34 
Tex.  Sup.  526 ;  Barnes  v.  State,  36  Tex.  Sup.  356 ;  Clay- 
ton V.  State,  31  Tex.  Cr.  App.  489;  Cannada  v.  State, 
29  Tex.  Cr.  App.  537 ;  Allen  v.  State,  12  Tex.  Cr.  App. 
190;  Sparks  vji  State,  34  Tex.  Cr.  App.  86;  Grant  v. 
State,  120  S.  W.  B.  481 ;  Cook  v.  State,  22  S.  W.  R.  23 ; 
Ewing  V.  State,  16  S.  W.  R.  185;  Floyd  v.  State,  35 
S.  W.  R.  969 ;  Kugart  v.  State,  44  S.  W.  R.  989 ;  Tur- 
ner V.  State,  89  S.  W.  R.  975 ;  Pocket  v.  State,  5  Tex. 
Cr.  App.  552;  Cain  v.  State,  18  Tex.  Sup.  387;  Speer 
V.  State,  4  Tex.  Cr.  App.  474;  Lauderdale  v.  State,  19 
S.  W.  R.  679 ;  Sowers  v.  State,  113  S.  W.  R.  148 ;  Rich- 
ardson V.  State,  7  Tex.  Cr.  App.  486 ;  Gallagher  v.  State, 
24  S.  W.  R.  288 ;  Jackson  v.  State,  16  S.  W.  R.  247 ; 
Territory  v.  Emelio,  89  Pac.  240  (N.  M.) ;  State  v.  Ar- 
mijo,  135  Pac.  555  (N.  M.) ;  State  v.  Ascarate,  153  Pac. 
1036  (N.  M.). 

It  is  a  settled  rule  that  the  judge's  mouth  must  be 
closed  against  any  expression  tending  to  show  his  opin- 
ion of  the  guilt  of  the  accused  and  his  conduct  must 
not  exhibit  to  the  jury  his  opinion,  nor  his  opinion  as 
to  the  truth  or  falsity  or  weight  of  testimony,  nor  the 
credit  to  be  given  any  witness. 

Maleck  v.  State,  24  S.  W.  R.  417 ;  Davis  v.  State,  33 
Tex.  Cr.  App.  91 ;  Bharr  v.  State,  7  Tex.  Cr.  App.  472 ; 
Babb  V.  State,  8  Tex.  Cr.  App.  173;  Copency  v.  State, 
10  Tex.  Cr.  App.  473;  Moncallo  v.  State,  12  Tex.  Cr. 
App.  171 ;  State  v.  Chavez,  19  N.  M.,  575,  145  Pac.  250 ; 
Crook  V.  State,  11th  S.  W.  R.  444. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  the 
State. 

Juror  is  qualified  though  he  has  an  opinion,  if  he  states 
he  will  put  same  aside  and  determine  issues  upon  law 
and  evidence. 
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Terr.  v.  Emilio,  14  N.  M.  147 ;  State  v.  Rodriguez,  167 
Pae.  426. 

Grounds  of  challenge  to  jury  must  be  specific. 

16  R.  C.  L.  289;  1  Thomp.  Trials,  145;  State  v.  Tay- 
lor, 134  Mo.  109,  35  S.  W.  92 ;  State  v.  Forsha,  88  S.  W. 
746. 

There  must  be  abuse  of  discretion  in  overruling  chal- 
lenge to  juror  before  there  is  error. 

16  R.  C.  L.  289.  # 

Unless  evidence  erroneously  admitted  prejudiced  de- 
fendant cause  will  not  be  reversed. 

State  v.  Pruitt,  160  Pac.  362. 

As  to  law  of  confessions,  see: 

Ammons  v.  State,  18  L.  R.  A.  (N.  S.)  769;  State  v. 
Emilio,  14  N.  M.  156;  State  v.  Armijo,  18  N.  M.  262. 

Regarding  the  assumption  of  immaterial  facts  by 
court,,  see: 

12  Cyc.  601. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  The  appellant,  Robert  Lee  Anderson, 
was  convicted  of  voluntary  manslaughter  in  the  dis- 
trict court  of  Quay  county,  and  sentenced  to  ten  years' 
imprisonment  in  the  penitentiary.  From  such  convic- 
tion and  sentence,  appellant  has  perfected  this  appeal. 

As  no  statement  of  the  facts  of  the  case  appears  in 
the  brief  of  appellant,  the  following  statement,  appear- 
ing in  brief  of  the  state,  will  be  taken  as  true : 


ti* 


'The  deceased,  George  A.  Zant.  together  with  his  family, 
consisting  of  his  wife.  Bertie  Zant  and  seven  children, 
moved  from  Stephens  county,  Tex.,  to  about  three  miles 
southeast  of  Tucumcari,  N.  M.,  in  June,  1916.  Robert  Lee 
Anderson,  the  appellant,  a  brother  of  Mrs.  Zant,  widow  of 
deceased,  also  came  to  New  Mexico  some  time  after  the 
Zant  family  had  moved,  and  made  his  home  with  the  Zants. 
The  evidence  discloses  that  on  the  night  of  August  29, 
1916,  the  Zant  household  all  retired  as  usual.  Mrs.  Zant 
states  that  she  occupied  one  bed,  the  baby  sleeping  with 
her;  the  deceased  occupied  another  bed  in  the  same  room, 
and  the  little  boy,  CllfPord  Zant,  slept  with  him.  The  de- 
fendant occupied  a  bed  on  the  back  porch.  About  4:30  a. 
m.  the  following  morning,  Mrs.  Zant  was  awakened  by  a 
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gunshot.  She  states  she  Jumped  right  up,  saw  her  hus- 
band was  dead,  and  the  bedclothes  were  on  fire;  they 
eYidently  having  Ignited  from  the  gun  shot.  She  immedi- 
ately ran  out  of  the  room  screaming  and  calling  her  brother, 
the  defendant.  She  had  to  call  him  some  two  or  three 
times  before  he  would  get  up.  Finally  he  arose  and  went  in 
and  put  out  the  fire.  It  developed  the  deceased  had  been 
shot  In  the  back  of  the  head,  evidently  with  his  own  gun, 
which  had  been  standing  in  the  corner  of  another  room 
the  night  before.  At  the  coroner's  inquest  it  was  determ- 
ined that  the  deceased  had  met  his  death  by  his  own  hand. 
About  the  8th  or  9th  of  September,  the  witness,  Harry 
Herron,  was  sent  by  the  brother  of  the  deceased,  to  Quay 
county,  for  the  purpose  of  investigating  the  death  of  the 
deceased.  In  a  conversation  had  with  appellant,  the  latter 
admitted  or  confessed  that  he  killed  George  A.  Zant.  Upon 
this  confession  being  made,  Herron  telephoned  the  sheriff 
of  Quay  county,  who  came  out  to  the  farm.  The  defendant 
again  admitted  his  guilt,  and  was  therupon  taken  to  Tu- 
cumcari  by  the  sheriff.  At  Tucumcari,  a  written  statement 
was  prepared  and  signed  by  the  appelant,  wherein  he  again 
confessed  that  he  killed  the  deceased,  giving  as  his  reason 
a  quarrel  that  had  occurred  between  deceased  and  appel- 
lant some  two  or  three  years  before." 

[1]  Prospositions  Nos.  23  and  24,  in  brief  of  appel- 
lant, are  not  argued,  and  consequently  are  abandoned 
and  waived.  This  rule  has  so  often  been  announced  by 
us  that  citation  of  authority  thereon  is  unnecessary. 

[2]  The  first  and  fourth  propositions  urged  by  ap- 
pellant go  to  the  action  of  the  trial  court  in  refusing  to 
sustain  his  challenge  for  cause  in  two  instances.  One 
juror  stated  in  his  voir  dire  that  he  had  heard  and  read 
about  the  case  and  formed  an  opinion  thereon,  but  that 
he  would  lay  the  same  aside  and  try  the  appellant  sole- 
ly on  the  law  and  the  evidence.  The  other  stated  that 
he  had  formed  an  opinion  from  ** street  talk"  which  he 
had  heard,  but  that  he  would  lay  aside  that  opinion  and 
try  the  case  solely  on  the  law  and  evidence,  giving  to 
appellant  the  full  benefit  of  the  law  of  reasonable  doubt. 
In  Territory  v.  Emilio,  14  N.  M.  147,  89  Pac.  239,  it  was 
held  that,  where  juror  had  an  opinion  as  to  defendant's 
guilt,  formed  from  public  rumor  as  to  'whaX  facts  in 
ease  purported  to  be,  but  that  he  could  lay  aside  that 
opinion  and  try  defendant  on  the  law  and  evidence  of 
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the  case,  he  was  a  competent  juror.  In  State  v.  Eod- 
riguez,  23  N.  M.  156,  167  Pac.  426,  L.  R.  A.  1918A, 
1016,  we  held  that  a  juror  was  conpetent  to  sit  in  case, 
where  he  had  formed  opinion  from  reading  newspaper 
articles,  he  having  stated  that  he  would  lay  such  opin- 
ion aside  and  try  appellant  solely  on  the  law  and  evi- 
dence. The  rule  announced  in  those  cases  is  decisive  of 
the  question  presented  here. 

[3]  Appellant  contends  that  the  trial  court  erred  in 
refusing  to  sustain  his  challenge  for  cause  to  the  juror 
Felipe  Cordova,  because  he  did  not  possess  sufficient  in- 
telligence to  properly  sit  in  the  case,  and  because  he 
stated  he  would  not  give  the  appellant  the  benefit  of 
the  presumption  of  innocence.  Three  simple  questions 
were  first  asked  this  juror,  and  he  made  proper  and  in- 
telligent answers  thereto.  He  was  then  asked  if  he 
would  return  a  verdict  on  the  court's  instructions  and 
the  evidence,  and  he  answered  **No."  An  improper 
answer  having  been  given  to  another  question  propound- 
ed to  him,  he  was  then  asked : 

"Q.  If  you  are  taken  as  a  Juror,  and  the  court  tells 
you  that  the  law  is  so  and  so,  and  tells  you  that  you  must 
follow  those  instructions,  will  you  do  It?     A.     Yes." 

Appellant's  counsel  then  propounded  the  following 
questions,  and  the  juror  made  the  following  answers: 

"Q.  Now,  Mr.  Cordova,  if  after  you  have  heard  the 
facts  in  this  case  you  should  have  a  reasonahle  doubt  as  to 
whether  the  defendant  Is  guilty,  you  would  acquit  him, 
would  you  not?  A.  No.  Q.  Do  you  understand  my 
question?     A.     Yes." 

Counsel  for  appellant  elected  not  to  examine  the  juror 
further,  although  the  court  advised  them  to  proceed. 
Appellant's  exception  was  based  upon  the  ground  that 
the  juror  was  unable  to  understand  simple  questions. 
In  the  first  place  the  record  does  not  indicate  that  the 
juror  lacked  intelligence  sufficient  to  enable  him  to 
properly  perform  his  duties  as  a  juror.  That  juror 
would  not  acquit  appellant,  although  he  entertained  a 
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reasonable  doubt  of  his  ^ilt  is  not  conclusive  of  his 
lack  of  intelligence,  because  it  is  not  shown  that 
the  juror  knew  that  the  law  entitles  a  defendant  in  a 
criminal  case  to  an  acquittal  under  such  circumstances. 
Under  the  circumstances  it  was  the  duty  of  counsel  foV 
appellant  to  further  examine  the  ji^ror  and  to  develop, 
if  he  could,  the  fact  that  the  juror  would  not  acquit  ap- 
pellant under  such  circumstances,  knowing  the  law  on 
the  subject.  The  proposition,  however,  is  decided  upon 
the  rule  that  it  is  for  the  trial  court,  in  the  exercise  of 
sound  discretion,  to  determine  whether  a  juror  possesses 
sufScient  intelligence  and  understanding  to  properly 
discharge  his  duties,  and  that  its  decision  thereon  will  be 
reviewed  only  to  determine  whether  it  has  abused  that 
discretion.  In  16  R.  C.  L.  '*Jury,''  §  104,  among  other 
things  it  is  stated: 

"But  the  finding  of  the  trial  court  on  the  competency 
of  a  juror  ought  not  to  he  set  aside  hy  a  reviewing  court, 
unless  the  error  is  manifest,  or  there  is  a  clear  ahuse  of 
discretion." 

See,  also,  24  Cyc.  197,  where  it  is  said  that  the  matter 
is  always  to  be  determined  by  the  trial  'court  in  the 
exercise  of  a  sound  discretion,  and  2  Bishop's  New  Crim.  ^ 
Pro.  (2d  Ed.)  §  824  (4).  In  People  v.  Barker,  60  Mich. 
289,  27  N.  W.  542,  1  Am.  St.  Rep.  501,  506,  a  juror 
delayed  the  proceedings  of  the  court  without  cause,  by 
his  absence,  and  was  fined  for  contempt  and  removed 
from  the  panel.    The  court  said: 

"The  circuit  judge  is  invested  with  a  certain  degree  of 
discretion  in  the  selection  of  jurors  for  a  panel.  Such 
discretion  is  to  he  exercised  in  seeing  that  proper  and 
competent  men  are  selected;  and  so  long  as  the  case  of  the 
parties  is  not  prejudiced  hy  the  exercise  of  such  discretion 
they  cannot  complain." 

In  State  v.  Chase,  37  La.  Ann.  165,  the  statute  pro- 
vided that  only  competent  and  intelligent  men  should 
be  selected  as  jurors.  It  was  held  that  the  trial  court 
was  charged  with  the  exercise  of  sound  discretion  in 
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the  matter,  and  that  for  only  manifest  and  palpable 
abuse  thereof  would  its  deci&ion  thereon  be  rerersed. 
To  the  same  effect  is  People  v.  McLau^lin,  2  App.  Div. 
419,  37  N.  Y.  Supp.  1006 ;  State  v.  Tazwell,  30  La.  Ann. 
^84;  State  v.  Casey,  44  La.  Ann.  969,  11  South.  583; 
McGuire  v.  State,  37  Miss.  369.  Our  statute  does  not 
provide  that  jurors  must  be  educated  or  intelligent,  but 
we  assume  that  they  must  have  sufficient  intelligence  to 
properly  understand  the  testimony  and  arguments  of 
counsel  and  consider  the  case ;  that  being  included  with- 
in the  constitutional  right  of  a  trial  by  jury.  24  Cye. 
188.  The  record  in  the  case  at  bar  not  only  fails  to 
show  an  abuse  of  discretion  on  the  part  of  the  trial 
court,  but  indicates  that  its  action  in  the  premises  was 
manifestly  proper.  The  juror  may  have  been  somewhat 
dull,  but  he  did  not  lack  sufficient  intelligence  to  sit 
in  the  case. 

[4]  The  appellant  made  statements  to  the  witness 
Herron  which  constituted  a  confession  that  he  had  killed 
the  deceased.  Thereupon  Herron  telephoned  the  sheriff 
of  Quay  county,  and  in  the  presence  of  the  latter  ap- 
pellant again  confessed  his  commission  of  the  act.  The 
appellant,  the  sheriff,  and  Herron  then  journeyed  to 
•  Tucumcari,  and  in  the  courthouse,  appellant  signed 
and  swore  to  a  written  confession  of  his  commission  of 
the  crime.  It  is  contended  by  appellant  here  that  the 
.court  erred  in  admitting  in  evidence  the  statements 
made  to  the  witness  Herron  and  those  made  to  the 
sheriff,  as  well  as  the  contents  of  the  written  confession. 
It  is  asserted  that  the  same  were  inadmissible  for  the 
following  reasons:  (1)  That  Herron  was  acting  in  con- 
junction with  the  sheriff's  office  at  the  time  the  state- 
ments were  made ;  (2)  that  the  confession  was  not  shown 
to  have  been  voluntarily  made;  (3)  that  the  confession 
was  made  under  a  promise  that  Herron  would  sign  appel- 
lant's  bail  bond;  (4)  that  it  was  made  under  duress 
and  fear;  (5)  that  defendant  was  under  arrest  at  the 
time  the  statement  was  made  to  the  sheriff,  and  at  the 
time  the  appellant  signed  and  swore  to  the  written  con- 
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fession;  and  that  no  legal  or  statutory  warning  was 
given  to  the  appellant.  It  is  also  asserted  that  appel- 
lant was  without  counsel  at  the  time  the  confessions 
were  made. 

The  court  heard  evidence  as  to  whether  the  confession 
was  voluntary  or  involuntary  preliminary  to  the  admis- 
sion of  the  evidence  of  which  complaint  is  made,  and 
having  determined  that  it  was  voluntary,  admitted  evi- 
dence of  the  contents  thereof.  We  shall  not  recite  the 
evidence  in  this  regard.  Appellant's  case  tended  to 
show  that  the  confession  was  involuntary,  he  testifying 
that  threats  made  to  arrest  his  sister,  the  widow  of  de- 
ceased, and  charge  her  with  the  crime,  together  with  the 
promise  of  Herron  to  sign  his  bail  bond,  induced  him  to 
make  the  confession  and  state  that  which  was  not  true. 
In  State  v.  Ascarate,  21  N.  M.  191,  153  Pac.  1036,  we 
discussed,  in  detail,  the  law  of  confessions.  We  held, 
among  other  things,  that  the  contents  of  confessions 
were  inadmissible  where  the  confession  was  involun- 
tarily made;  that  preliminary  evidence  should  be  tak- 
en to  determine  whether  the  confession  was  voluntary, 
and,  if  the  court  then  found  that  it  was  voluntarily 
made,  evidence  of  the  contents  thereof  became  admissi- 
ble. If  a  conflict  of  evidence  as  to  voluntary  character 
of  the  confesfflon  subsequently  ensued,  the  matter  be- 
came one  for  the  determination  of  the  jury,  under  prop- 
er instructions.  In  these  respects  the  law  was  followed 
by  the  trial  court,  and  it  was  not  in  error  in  overruling 
appellant's  objections. 

[5]  Appellant  attempted  to  affect  the  credibility  of 
the  witness  Bertie  Zant,  in  surrebuttal,  by  asking  a  wit- 
ness what  her  reputation  was  for  virtue  and  chastity. 
Section  2180,  Code  1915,  permits  impeachment  of  a 
witness  by  showing,  by  general  evidence,  that  his  or 
her  general  reputation  for  (1)  truth  and  veracity,  or 
(2)  her  moral  character,  is  bad.  We  so  held  in  State 
V.  Perkins,  21  N.  M.  135,  145,  153  Pac.  258.  The  ques- 
tion asked  in  this  case  was  whether  the  witness  knew 
the  reputation  of  Bertie  Zant  for  virtue  and  chastity — 
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not  what  that  reputation  was.  It  was  merely  a  prelim- 
inary question,  calling  for  a  yes  or  no  answer.  We  are 
unable  to  tell  whether  the  court  erred  or  not,  because  n6 
oflfer  was  made  by  appellant  that  the  witness  would 
answer  yes  to  the  question  and  would  testify  that  her 
reputation  in  that  regard  was  bad.  Such  oflfer  was  es- 
sential. State  V.  McCracken,  22  N.  M.  588,  590,  166  Pac. 
1174. 

[6]  The  tenth  to  twenty-first  propositions,  inclus- 
ive, made  by  appellant,  predicate  error  in  that  the  court 
is  alleged  to  have  commented  on  the  weight  of  the  evi- 
dence. An  examination  of  the  record  fails  to  support 
this  contention.  For  instance,  in  instruction  numbered 
9  the  jury  were  instructed  that  they  must  believe  in  or- 
der to  be  warranted  in  finding  appellant  guilty  of  mur- 
der in  the  second  degree:  First,  that  Zant  was  killed; 
second,  that  he  was  killed  by  appellant ;  and,  third,  that 
the  killing  was  eflfected  in  a  certain  manner,  as  the  same 
was  alleged  in  the  indictment.  Appellant's  counsel  as- 
sert that  the  court  commented  on  the  evidence  because 
it  assumed  that  there  had  been  a  killing,  by  stating 
that  the  killing  must  have  been  eflfected  in  the  manner 
described.  The  twenty-second  proposition  is  likewise 
without  merit. 

The  seventh  assignment  of  error  is  waived  because 
not  argued.  Numerous  other  propositions  of  law  are 
called  to  our  attention  by  counsel  for  appellant  and  we 
have  examined  each  of  them.  All  are  without  merit, 
and  this  opinion  will  not  be  lengthened  bj'  further  ref- 
erence to  them.  For  reasons  stated,  the  judgment  of 
the  trial  court  will  be  aflfirmed ;  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2236,  July  10,  1918.] 
CITY  OF  ALBUQUERQUE  v.  WATER  SUPPLY  CO. 

SYLLABUS  BY  THE  COURT. 
1.    A  submission  by  a  city  council  to  the  voters  of  such  city 
of  a  proposition  to  issue  bonds  in  a  stated  amount  for  the 
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purchase  or  erection  of  a  syBtem  of  waterworks  for  such 
elty  is  not  a  double  proposition  p  and  does  not  fall  within  the 
rule  announced  in  the  case  of  Lanigan  v.  Gallup,  17  N.  M. 
627,  131  Pac.  997.  Such  a  proposition  is  to  be  construed, 
in  substance,  as  a  proposition  to  acquire  a  waterworks  sys- 
tem, either  by  purchase  or  construction.  P.  379 

2.  Section  3717,  Code  1915,  which  requires  that  the  no- 
tice of  election  for  the  purpose  of  voting  upon  a  bond  'issue 
Cor  the  purpose  of  providing  funds  for  the  purchase  or  erec- 
tion of  a  system  of  waterworks,  shall  be  published  *'at  least 
once  a  week  for  four  consecutive  weeks  immediately  prior 
to  said  election."  Held,  that  a  notice  of  election  published 
once  a  week  for  four  consecutive  weeks,  the  last  insertion 
being  13  days  prior  to  the  election,  substantially  complies 
with  the  statute.  P.  381 

3.  Where  an  election  Is  held  under  authority  of  an  or- 
der of  the  proper  authorities,  and  in  the  main  conforms  to 
the  requirements  of  the  statute,  though  wanting  in  some 
particular  not  essential  to  the  power  to  hold  such  an  elec- 
tion, and  is  acquiesced  in  by  the  people  and  approved  by 
their  agent,  such  irregularities  do  not  render  the  bonds 
thus  issued  void.  P.  381 

4.  Mere  irregularity  in  connection  with  an  election  In 
the  case  of  the  notice  will  not  of  Itself  invalidate  the  elec- 
tion, but  it  must  further  be  shown  that,  if  the  statute  had 
been  strictly  complied  with,  the  results  would  have  been 
different.  P.  382 

5.  Section  3719,  Code  1915,  requires  publication  of  a 
notice  of  sale  of  the  bonds  issued  by  a  municipality  for  the 
purpose  of  providing  fundB  for  the  purchase  or  erection  of 
a  system  of  waterworks,  at  least  once  each  week  for  four  con- 
eeoutive  weeks  immediately  prior  to  the  date  of  opening  the 
bid.  Held,  that  evidh.  statute  is  substantially  complied  with, 
although  the  last  Insertion  of  the  notice  is  11  days  prior  to 
the  sale  of  the  bonds.  P.  382 

6.  The  government  of  a  municipality  is  a  continuing  one, 
and,  while  the  personnel  of  officers  change,  the  office  itself 
continues,  and  an  act  initiated  bj  one  individual  as  a  city 
officer  for  and  on  behalf  of  the  city  may  be  completed  by 
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his  successor  in  office.  Held,  that  bonds  properly  signed 
by  officers  of  a  city,  who  were  such  officers  at  the  date  of 
signing  the  bonds,  were  not  rendered  Invalid  by  reason  of 
the  fact  that  the  sale  of  the  bonds  was  not  concluded  by 
such  officers,  but  by  their  successors  in  office.  P.  382 

7.  Chapter  74  of  the  Laws  of  1915,  which  requires  the 
approval  of  the  state  tax  commission  to  a  proposed  increase 
of  the  rate  of  taxation  of  a  municipality,  where  such  rate 
amounts  to  more  than  5  per  cent,  in  excess  of  the  amount 
raised  by  tax  levies  within  such  municipality  during  the  pre- 
ceding year,  has  no  application  to  levies  made  for  the  put- 
pose  of  providing  funds  for  the  payment  of  the  principal 
and  interest  on  bonded  indebtedness.  Hence  it  was  not  nec- 
essary for  the  city  of  Albuquerque  to  secure  the  approval 
of  the  state  tax  commission  to  the  tax  proposed  to  be  laid 
for  the  purpose  of  providing  for  the  pasnnent  of  the  pria- 
cipal  and  interest  on  bonds  issued  to  purchase  a  waterworks 
system.  '  P.  384 

8.  Section  3624,  Code  1915,  requires  the  mayor  of  a 
city  to  indorse  the  word  "Approved"  on  a  resolution,  ordi- 
nance, or  other  legislative  action  of  the  city  council  and 
to  sign  the  same.  Held,  that  the  word  "Approved."  followed 
ed  by  a  blank  line  for  the  purpose  of  writing  therein  the 
date  of  the  approval,  and  signed  by  the  mayor,  complied 
with  the  statute  in  this  regard.  P.  387 

9.  A  municipal  corporation,  created  under  an  unconsti- 
tutional charter,  is  a  de  facto  corporation,  and  its  officers 
are  de  facto  officers.  The  existence  of  the  corporation,  and 
its  right  to  make  contracts  and  transact  business  as  such 
corporation,  cannot  be  raised  collaterally.  The  existence 
of  such  municipality  can  only  be  questioned  by  the  state 
in  a  direct  proceeding  Instituted  by  the  Attorney  General 
for  that  purpose,  and  until  the  question  is  thus  raised,  and 
an  adjudication  had  ousting  the  corporation  from  exercise 
of  the  franchise,  all  acts  done  and  contracts  made  by  the 
officers  of  such  a  de  facto  municipality  are  as  valid  and 
binding  upon  it  and  the  property  within  its  limits  as  though 
such  officers  were  de  jure  officers  of  a  de  jure  corporation. 
For  this  reason  it  is  unnecessary  to  determine  the  constitu- 
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tlonallty  of  chapter  86,  Laws  1917,  under  which  the  present   • 
charter  of  the  city  of  Albuquerque  was  framed.  P.  388 

10.  Incorporated  cities,  towns,  and  villages  in  the  state 
of  New  Mexico  have  authority  to  purchase  waterworks  sys- 
terns  for  the  purpose  of  supplying  water  to  the  inhabitants 
of  such  city,  town,  or  Tillage.  P.  404 

Appeal  from  District  Court,  Bernalillo  County;  Ray- 
nolds,  judge. 

Suit  by  the  City  of  Albuquerque  against  the  Water 
Supply  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

A.  B,  McMiLLEN,  of  Albuquerque,  for  appellant. 

Tax  levy  for  interest  and  sinking  fund  to  pay  prin- 
cipal at  maturity  must  be  provided  for. 

Sec.  29,  Art.  4,  State  Const. ;  Sec.  12,  Art.  9,  Id. ;  Sec. 
13,  Art.  9,  Id. 

Was  ordinance  authorizing  issue  of  bonds  and  sub- 
mitting question  to  vote  of  people  legal  and  sufficient. 

Lanigan  v.  Gallup,  17  N.  M.  627 ;  Elyria  G.  &  W.  Co. 
V.  Elyria,  49  N.  E.  335;  Farmer's  L.  &  T.  Co.  v.  Cily 
of  Sioux  Falls,  131  Fed.  890,  136  Fed.  721. 

It  has  been  frequently  held,  however,  that  such  prop- 
osition is  to  be  construed  as  in  substance  a  proposition 
to  acquire  a  water  works  system  or  other  improvement, 
either  by  pui|;hase  or  construction,  and  that  such  prop- 
osition is  not  invalid  as  either  double  or  alternative. 

Hartigan  v.  Los  Angeles  (Cal.),  149  Pac.  590;  Clark 
V.  Los  Angeles,  160  Cal.  30 ;  116  Pac.  Rep.  722 ;  Clark 
V.  Los  Angeles,  160  Cal.  317,  116  Pac.  966;  Nash  v. 
Council  Bluffs  (la.),  174  Fed.  182;  State  v.  Allen  178 
Mo.  555,  77  S.  W.  868 ;  State  v.  Allen,  183  Mo.  283,  82 
S.  W.  102 ;  Hurd  v.  Fairbury,  87  Neb.  745,  128  N.  W. 


372  SUPRBME  COURT  OF  NEW  MEXICO 


^  City  of  Albuquerque  v.  Water  Supply  Co.,  24  N.  M.  3S8. 


•     638;  TuUoch  v.  Seattle  (Wash.),  124  Pac.  481;  Wood 
V.  Ross,  85  S.  C.  309,  67  S.  E.  449. 

Some  courts  have  been  very  strict, with  reference  to 
the  publication  of  the  notice  of  election,  and  any  vari- 
ance has  been  held  to  be  fatal  to  the  election.  Other 
courts  have  taken  the  view  that  mere  irregularity  in 
connection  with  the  election,  even  in  the  case  of  the  no- 
tice, will  not  of  itself  invalidate  the  election,  but  it  must 
also  be  shown  that  if  the  statute  had  been  strictly  com- 
plied with  the  result  would  have  been  different. 

Board  of  Education  v.  Citizen  Nat.  Bank,  167  Pac. 
715;  Ardmore  v.  State  (Okla.),  104  Pac.  913;  Phillips 
Investing  Co.  v.  School  District  (Colo.),  144  Pac.  1129; 
Payne  v.  Port  of  Seattle  (Wash.),  126  Pac.  628;  Rands 
V.  Clarke  County  (Wash.),  139  Pac.  1090;  Washington 
County  V.  State  (Ala.),  44  Southern,  465;  Heam  v. 
Blount  County  (Ala.),  62  Southern  535;  Hicks  v.  Crig- 
baum  (Ariz.),  108  Pac.  482;  Barry  v.  Board,  169  Pac. 
314. 

The  objection  is  frequently  made  by  bond  attorneys, 
and  was  made  in  regard  to  this  particular  issue,  that 
bonds  must  be  executed  by  the  officers  who  are  in  office 
at  the  very  time  of  sale  and  delivery,  and  they  cite  as 
authority  for  that  opinion  the  following  cases: 

Coler  V.  Cleburne,  131  U.  S.  162;  Anthony  v.  Jasper 
County,  101  U.  S.  693;  Wright  v.  Irrigation  District, 
138  Fed.  313 ;  Young  v.  Clarendon,  132  U.  S.  340 ;  Town 
of  Weyauwega  v.  Ayling,  99  U.  S.  112 ;  Lehman  v.  City 
of  San  Diego,  83  Fed.  669;  Yesler  v.  City  of  Seattle, 
25  Pac.  1014.  t 

The  following  cases  support  the  legality  of  bonds- 
executed  by  officers  who  have  retired  from  office  prior 
to  delivery,  as  in  the  case  at  bar : 

O'Neill  V.  Yellowstone  Irrig.  Dist.  (Mont.),  121  Pac. 
28 ;  Gage  v.  McCord,  5  Ariz.  227,  51  Pac.  977 ;  Haisey 
V.  Gillette,  156  Cal.  114,  103  Pac.  339. 
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Did  city  have  power  to  purchase  property  of  Water 
Supply  Company? 

pp.  1665,  1666,  Code  1915 ;  Sec.  3564,  clause  6,  Code 
1915 ;  Sec.  3564,  clauses  67,  68,  69,  70,  71,  73,  74,  Code 
1915;  Sees.  3716  to  3722,  Code  1915;  3  Dioon  Mun. 
Corps.,  5th  Ed.,  Sec.  1296. 

W.  A.  Kelkheb,  of  Albuquerque,  for  appeUee. 

Question  submitted  by  ordnance  was  not  dual  in  na- 
ture. 

Lanigan  v.  Gallup,  17  N.  M.  627;  Sec.  3716,  Code 
1915;  Nash  Co.  v.  Council  Bluffs,  174  Fed.  162;  Stem 
V.  Fargo,  122  N.  W.  403,  26  L.  R.  A.  (N.  S.)  678;  Linn 
V.  Omaha,  107  N.  W.  983 ;  State  ex  rel.  Canton  v.  Allen, 
77  S.  W.  868;  Ryan  v.  Tuscaloosa,  46  So.  638;  Farm- 
er's  L.  &  T.  Co.  v.  Sioux  Falls,  136  Fed.  890. 

Adequate  and  substantial  notice  of  bond  election  was 
given  to  voters. 

Peterson  v.  Hansen,  107  !n.  W.  528 ;  Meyers  v.  Dunn, 
13  L.  R.  A.  (N.  S.)  881;  City  of  Ardmore  v.  State,  104 
Pac.  913;  Town  of  Grove  v.  Haskell,  104  Pac.  56;  El- 
lis V.  Karl,  7  Neb.  381 ;  Dishpn  v.  Smith,  10  Iowa,  212 ; 
McCrary  on  Elections,  par.  179;  Board  of  Education  v. 
Citizens  Nat.  Bank,  167  Pac.  715. 

Fact  that  bonds  were  issued  and  delivered  by  newly 
elected  officers  is  immaterial. 

Sec.  3719,  Code  1915 ;  Gage  v.  McCord,  51  Pac.  977 ; 
Yesler  v.  Seattle,  25  Pac.  1014 ;  Young  v.  Claradon,  132 
U.  S.  340;  O'Neill  v.  Yellowstone  etc.  Co.,  121  Pac.  283; 
Halsey  v.  Gillette,  156  Cal.  103. 

For  proposition  as  to  levy  of  tax  for  interest  and 
sinking  fund,  see: 

C.  74,  L.  1915;  Austin  v.  Seattle,  27  Pac.  557;  Capi- 
tal C  W.  Co.  V.  Montgomery,  9  So.  343 ;  Oconto  v.  Ocon- 
to W.  S.  Co.,  80  N.  W.  1113 ;  City  of  Ottumwa  v.  City 
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W.  S.  Co.,  119  Fed.  315,  59  L.  R.  A.  604;  Swanson  v. 
City  of  Ottumwa,  59  L.  R.  A.  620 ;  Sec.  12,  Art.  9,  State 
Const. ;  Sec.  29,  Art.  4,  Const,  of  N.  M. 

Act  of  legislature  authorizing  commission  form  of 
government  was  constitutional. 

C.  86,  Laws  1917 ;  Eckerson  v.  Des  Moines,  115  N.  W. 
177;  State  v.  Ure,  135  N.  W.  225;  Eckerson  v.  Des 
Moines,  115  N.  W.  183 ;  State  ex  rel.  v.  Mankato,  41  L. 
R.  A.  (N.  S.)  Ill;  Bryan  v.  Voss,  136  S.  W.  884. 

Municipal  corporations  in  New  Mexico  may  acquire 
by  purchase  or  otherwise  system  for  supplying  water  to 
inhabitants. 

Note,  61  L.  R.  A.  34;  Lake  Charles  Ice  Co.  v.  Lake 
Charles,  30  So.  289;  Memphis  v.  Memphis  Water  Co., 
5  Heisk  495 ;  Grace  v.  Hawkinsville,  28  S.  E.  1021 ;  El- 
linwood  V.  Reedsburg,  64  N.  W.  885;  McQuillan  on 
Corps.,  Sec.  1782;  Sees.  3716,  3721,  Code  1915. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  suit  was  instituted  in  the  court 
below  by  appellee  against  the  appellant  to  compel  ap- 
pellant to  accept  $400,000  of  bonds  of  the  city  of  Albu- 
querque in  payment  for  its  pumping  station,  water 
mains,  and  certain  other  property  used  in  connection 
with  supplying  the  inhabitants  of  the  city  of  Albu- 
querque with  water.  The  refusal  on  the  part  of  the  ap- 
pellant to  accept  the  bonds  and  complete  the  contract 
hereinafter  referred  to  was  based  solely  upon  objections 
raised  to  the  validity  of  the  bonds.  This  action  was  in- 
stituted by  the  city  to  compel  appellant  to  comply  with 
its  contracts  of  sale  and  to  accept  the  bonds  in  question 
in  payment  of  the  purchase  ^rice  of  the  waterworks  sys- 
tem. 

The  facts,  briefly  stated,  are  as  follows :  Proceedings 
for  the  issuance  of  $400,000  of  bonds  of  the  city  of  Al- 
buquerque for  the  purpose  of  purchasing  or  erecting  a 
system  for  supplying  water  to  the  city  of  Albuquerque 
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and  its  inhabitants  were  initiated  in  February,  1916, 
and  the  bonds  were  authorized  by  vote  of  such  qualified 
electors  of  the  city  of  Albuquerque  as  paid  a  proper- 
ty tax  in  said  city  during  the  preceding  year,  on  April 
4,  1916.  On  May  21,  1917,  the  appellant  Water  Sup- 
ply Company,  a  corporation,  which  had  theretofore 
owned  and  been  operating  a  waterworks  system  for  the 
city  of  Albuquerque,  undet  a  franchise,  and  the  city 
of  Albuquerque,  through  its  common  council,  entered 
into  a  contract  by  which  the  Water  Company  agreed 
to  sell,  and  the  city  agreed  to  buy,  certain  property  of 
the  Water  Company  described  in  said  contract. 
The  Water  Company,  on  its  part,  agreed  to  accept  the 
fair  and  reasonable  cash  value  of  said  property  as  a  go- 
ing concern,  to  be  determined  by  three  disinterested 
expert  engineers,  trained  in  the  valuation  of  public 
utilities  such  as  the  Water  Supply  Company,  one  to  be 
chosen  by  the  Water  Company,  one  to  be  chosen  by  the 
city,  and  one  to  be  chosen  by  the  Chief  Justice  of  the 
Supreme  Court  of  New  Mexico,  the  award  of  a  majority 
o£  said  arbitrators  to  be  taken  as  the  value  of  said 
property,  and  to  be  binding  upon  the  parties,  their  suc- 
cessors and  assigns;  but  it  was  provided,  however,  that 
the  city  should  not  be  bound  to  purchase  said  property 
if  the  valuation  fixed  by  the  arbitrators  should  exceed 
the  sum  of  $400,000.  The  arbitrators  were  chosen  in 
the  manner  provided  by  the  contract,  and  fixed  the  val- 
uation of  said  property  at  the  sum  of  $453,591.  Prior 
to  the  contract  in  question,  to-wit,  on  April  4,  1916, 
there  had  been  submitted  to  the  qualified  electors  of  the 
city  who  had  paid  a  property  tax  in  said  city  during 
the 'preceding  year,  as  stated,  the  question  of  the  issu- 
ance of  $400,000  of  bonds  of  the  city  for  the  purpose  of 
purchasing  or  erecting  a  system  for  supplying  water. 
After  the  report  filed  by  the  arbitrators,  the  Water 
Company  offered  to  donate  to  the  city  so  much  of  the 
valuation  as  was  in  excess  of  $400,000  and  to  accept 
from  the  city  the  sum  of  $400,000  in  full  payment  of 
such  contract. 
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Thereupon  a  second  contract  was  entered  into  hy 
which  the  city  and  Water  Company  made  a  final  con- 
tract, the  former  to  buy  and  the  latter  to  sell  the  prop- 
erty of  the  Water  Company  to  the  city  for  the  sum  of 
$400,000,  and  to  deliver  a  deed  for  the  property  upon 
the  payment  of  that  sum;  and  it  was  further  agreed 
that,  at  the  designated  time  and  place  for  the  sale  by 
the  city  of  Albuquerque  of  the  $400,000  bonds,  the  pro- 
ceeds of  which  were  to  be  used  to  finance  the  purchase 
by  the  city,  the  Water  Supply  Company  would  bid  par 
and  accrued  interest  to  date  of  delivery  for  such  bond 
issue,  and  carry  out  in  good  faith  the  obligation  thereby 
incurred,  in  the  event  said  bid  should  be  accepted  by  the 
city.  There  were  other  matters  in  said  contract  not  im- 
portant in  the  consideration  of  the  issues  involved  in 
this  suit.  The  bonds  were  offered  for  sale  on  the  17th 
day  of  December,  1917,  at  which  time  the  Water  Com- 
pany bid  par  and  accrued  interest  for  the  same.  There 
was  no  equal  or  higher  bid  for  such  bonds. 

The  complaint  in  the  present  suit  set  out  the  con- 
tract above  referred  to,  and  there  was  filed  with  the 
complaint  a  complete  transcript  of  the  proceedings  for 
the  issuance  of  said  bonds.  The  appellant  filed  its  an- 
swer, setting  out  in  detail  the  legal  objections  urged 
against  the  validity  of  said  bonds,  and  alleged  its  readi- 
ness to  accept  the  same  and  convey  said  property,  pro- 
vided said  bonds  were  adjudged  to  be  legally  issued  and 
binding  obligations  upon  the  part  of  the  city  of  Albu- 
querque. The  bonds  in  question  were  dated  December 
1,  1917,  and  were  duly  executed  by  Henry  Westerfeld 
as  mayor,  TJiomas  Hughes  as  city  clerk,  and  Warren 
Graham  as  city  treasurer,  and  it  was  admitted  that  they 
were  such  oiRcers  at  the  time  of  the  ^ecution  of  the 
bonds  in  question. 

The  legislature  of  1917  enacted  chapter  86,  Laws 
1917,  which  authorized  cities  having  more  than  10,000 
inhabitants  to  adopt  a  charter  providing  for  such  a 
city  such  a  form  of  government  as  might  be  deemed  ex- 
pedient and  beneficial  to  the  people,  including  the  man- 
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ner  of  appointment  or  election  of  its  officers.  Albu- 
querque is  a  city  of  more  than  10,000  inhabitants,  and 
under  this  act  adopted  what  is  known  as  a  ccmimissioii 
form  of  government,  under  which  an  election  was  held, 
and  three  commissioners,  provided  for  by  the  charter, 
were  elected.  These  commissioners  assumed  office  on 
the  4th  day  of  December,  1917.  The  sale  of  the  bonds 
had  been  advertised  to  take  place  on  December  17,  1917, 
and  the  sale  was  conducted  by  the  said  commissioners. 
The  lower  court  held  that  the  bonds  were  legal  and 
valid,  and  that  the  city  was  entitled  to  the  specific  per- 
formance of  the  contract.  Appellant,  in  this  court,  pre- 
sents the  various  objections  relied  upon  in  the  lower 
court  to  the  validity  of  the  bonds,  and  they  will  be 
stated  and  considered  in  the  order  presented  in  appel- 
lant's brief. 

Section  13  of  article  9  of  the  state  constitution,  which 
limits  the  amount  of  indebtedness  which  $  city,  town, 
or  village  may  contract,  specifically  exempts  debts  con- 
tracted for  the  purpose  of  the  construction  or  purchase  of 
a  system  for  supplying  water  from  the  operation  of  the 
limitation.  In  other  words,  under  the  constitution  there 
is  no  limitation  imposed  upon  the  amount  of  indebted- 
ness which  may  be  contracted  for  such  purpose. 

The  Ixmds  in  question  were  issued  under  the  provis- 
ions of  sections  3716  to  3722,  Code  1915,  inclusive,  which 
were  enacted  by  the  legislature  in  1912,  pursuant  to  the 
constitutional  provisions  regulating  the  issuance  of 
bonds.  Section  3716  authorizes  any  incorporated  city, 
town,  or  village,  *' subject  to  the  limitations  and  in  ac- 
cordance with  the  provisions  of  article  IX  of  the  c<»- 
stitution,  to  issue  negotiable  bonds  for  the  purpose  of 
securing  funds  for  the  construction  or  purchase  of  a 
system  for  supplying  water,  or  of  a  sewer  system  for 
such  city,  town,  or  village.*'  Section  3717  reads  as  fol- 
lows: 

'  "That  before  any  bonds  shall  be  issued,  the  elty  counsel 
Off  board  of  town  or  vinasre  trustees,  as  the  case  inay  be, 
til  cause  the  question  of  issuing  such  bonds  to  be  sub- 
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mitted  to  a  vote  of  such  qualified  electors  thereof  as  have 
paid  a  property  tax  therein  during  the  preceding  year; 
said  election  to  be  hehld  at  the  same  time  as  a  regular 
election  for  councilmen,  aldermen  or  other  officers  of  such 
city,  town  or  village,  by  ballots  deposited  in  a  separate 
ballot  box.  Said  city  council  or  board  of  town  or  Tillage 
trustees  shall  cause  to  be  published  at  least  once  each  week 
for  four  consecutive  weeks  immediately  prior  to  said  elec- 
tion in  a  newspaper  of  general  circulation  published  therein, 
or  if  no  newspaper  is  published  therein,  shall  caused  to  be 
posted  not  less  than  twenty-five  not  more  than  thirty  days 
before  said  election,  in  not  less  than  eight  public  places 
within  such  city.  towr.  or  village,  a  notice  of  the  time  and 
place  or  places  of  holding  such  election,  and  the  purpose  or 
purposes  for  which  such  bonds  are  to  be  issued. 

"The  ballots  cast  at  such  election  on  said  question  shall 
have  printed  or  written  thereon  the  words,  *For  waterworks 
(or  sew:3r>  bond  issue,'  or  'Against  waterworks  (or  sewer) 
bond  issue/  a?  the  case  may  be;  and  such  ballots  shall  be 
of  uriform  size  and  color." 


Section  3718  has  to  do  with  the  canvas  of  the  vote  and 
authorizes  the  issuance  of  the  bonds  in  case  a  majority 
of  those  voting  on  the  question  shall  have  voted  in  favor 
of  creating  such  debt.  Section  3719  provides  for  the 
denomination  of  the  bonds,  rate  of  interest,  and  time  of 
payment,  and  provides: 


"And  they  [the  bonds]  shall  be  signed  by  the  mayor  of 
any  such  city  or  town  ♦  ♦  ♦  and  by  the  city,  town  or 
village  clerk:  •  ♦  •  Provided,  further,  that  such  bonds 
shall  be  sold  at  not  less  than  par  and  accrued  interest  to 
date  of  delivery,  for  cash  only,  to  the  highest  and  best 
b*dder,  after  publication  of  notice  at  least  once  each  week 
for  four  consecutive  weeks  Immediately  prior  to  the  date  of 
opening  bids  therefor  in  one  newspaper  published  in  or  of 
general  circulation  in  such  city  or  town  or  village,  and  also 
ine  one  newspaper  published  at  the  state  capital,  and  one 
leading  financial  newspaper  published  in  the  city  of  New 
York,  state  of  New  York,  stating  the  amount,  rate  of  in- 
terest,  time  of  maturity  and   conditions   of    such    bonds. 


Section  3720  is  as  follows: 

"The  city  council  or  board  of  town  or  village  trustees  is 
hereby  authorized  and  required  to  levy  and  collect  upon 
all  taxable  property  within  such  city,  town  or  village  sub- 
ject to  taxation,  such  taxes  as  may  be  necessary  to  pay  the 
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interest  and  principal  of  said  bonds,  and  shall  provide  a 
proper  sinking  fund  for  the  redemption  of  said  bonds  at 
maturity." 

Section  3721  is  not  important  in  the  consideration  of 
the  questions  involved  herein.  * 

[1]  The  first  objection  made  to  the  validity  of  the 
bonds  is  that  the  ordinance  authorizing  the  issue  of 
bonds  and  submitting  the  question  to  the  vote  of  the 
qualified  electors  contained  a  double  proposition,  and 
was  therefore  invalid  under  the  decision  by  this  court 
in  the  case  of  Lanigan  v.  Gallup,  17  N.  M.  627,  131  Pac. 
997.  The  ordinance  in  question  follows  the  wording  of 
the  statute,  and  provides  for  the  issue  of  $400,000  of 
the  negotiable  bonds  of  the  city  of  Albuquerque,  **for 
the  purpose  of  securing  funds  for  the  *  construction  or 
purchase  of  a  system  for  supplying  water  to  the  city  of 
Albuquerque  and  its  inhabitants."  It  provided  that 
the  ballots  cast  at  such  election  should  have  printed 
thereon  the  words,  '*For  waterworks  bond  issue,*'  and 
** Against  waterworks  bond  issue."  These  provisions 
seem  to  have  followed  the  exact  wording  of  the  stat- 
ute, but  the  question  is  raised  as  to  whether  or  not  it  is 
legal  to  submit  upon  a  single  ballot  the  question  of  is- 
suing bonds  for  the  construction  or  purchase  of  a  sys- 
tem for  supplying  water;  in  other  words,  whether  it  is 
submitting  a  double  proposition. 

Appellant  argues  that  there  is  a  division  of  authori- 
ty upon  the  proposition,  some  courts  holding  that  a  sub- 
mission to  the  electors  of  the  proposition  to  issue  bonds 
for  the  ''purchase  or  erection"  of  waterworks  system 
is  a  joint  proposition,  and  such  was  held  by  the  Su- 
preme Court  of  Kansas  in  the  case  of  City  of  Leaven- 
worth V.  Wilson,  69  Kan.  74,  76  Pac.  400,  2  Ann.  Cas. 
367;  and  by  the  Ohio  Supreme  Court  in  the  case  of 
Elyria  Gas  &  Water  Co.  v.  Elyria,  57  Ohio  St.  374,  49 
N.  E.  335.  The  weight  of  authority,  however,  is  to  the 
effect  that  such  a  proposition  is  to  be  considered,  in 
substance,  as  a  proposition  to  acquire  a  waterworks  sys- 
tem or  other  improvement  either  by  purchase  or  con- 
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stmction,  and  that  such  submission  is  not  invalid  as 
submitting  either  a  double  or  alternative  question. 
Hartigan  v.  Los  Angeles,  170  Cal.  313,  149  Pac.  590; 
Clark  v.- Los  Angeles,  160  Cal.  30,  116  Pac.  722;  Clark 
V.  Los  Angeles,  160  Cal.  317,  116  Pac.  966;  Nash  v. 
Council  Bluffs  (C.  C.)  174  Fed.  182;  State  v.  Allen,  178 
Mo.  555,  77  S.  W.  868 ;  State  v.  Allen,  183  Mo.  283,  82 
S.  W.  103 ;  Hurd  v.  Fairbury,  87  Neb.  745,  128  N.  W. 
638;  TuUoch  v.  Seattle,  69  Wash.  178,  124  Pac.  481; 
Wood  V.  Ross,  85  S.  C.  309,  67  S.  E.  449.  In  the  Lani- 
gan  case  there  was  clearly  a  double  proposition  sub- 
mitted to  the  voters,  viz.  the  issuance  of  bonds  for  the 
purpose  of  constructing  a  sewer  system*  and  water- 
works system.  There  the  voters  were  required  to  vote 
bonds  for  both  -  purposes  if  they  desired  either.  The 
single  purpose  in  view  in  the  submission  in  the  present 
case  was  the  securing  of  a  municipal  water  supply  sys- 
tem for  the  city  of  Albuquerque  and  tte  issuance  of 
bonds  therefor.  The  manner  of  securing  the  system, 
either  by  purchase  of  the  existing  one  or  the  erection 
of  a  new  plant,  was  left  with  the  city  council,  where  it 
properly  belonged. 

The  statute  under  consideration  does  not  require  the 
council  to  determine,  in  advance  of  the  submission, . 
whether  it  will  buy  or  build  a  system,  but  authorizes 
the  submission  to  the  voters  of  the  question  as  to  whether 
bonds  shall  be  issued  for  the  purpose  of  purchasing  or 
erecting,  and  the  form  of  ballot  clearly  evidences  this 
intention.  -*  ^ 

The  proposition  in  the  case  at  bar  was  not  dual,  nor 
was  it  stated  in  the  alternative.  It  was  but  a  single 
proposition,  i.  e.,  as  to  whether  bonds  should  be  issued 
for  the  purpose  of  creating  a  municipal  owned  water 
plant.  The  weight  of  authority  and  reason  supports 
this  view,  and  the  bonds  were  not  rendered  invalid  by 
the  reason  of  the  form  of  submission.  And  it  was  legftl 
and  proper  for  the  voters  to  specify  the  maximum 
amount  of  bonds  to  be  issued,  delegating  to  the  city 
council  the  proper  exercise  of  discreti<m  as  to  whether 
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or  not,  as  a  result  of  the  final  negotiations,  the  entire 
$400,000  of  bonds  should  be  issued. 

[2]  The  second  point  urged  against  the  validity  of 
the  bonds  is  that  the  notice  of  the  bond  election  was 
not  published  in  the  manner  required,  by  law.  Section 
3717,  Code  1915,  requires  that  the  notice  of  election 
shall  be  published  ''at  least  once  each  week  for  four 
oonsecutiye  weeks  immediately  prior  to  said  election." 
The  notice  of  election  in  this  case  was  published  March 
1,  8,  15,  and  22,  1916.  The  election  was  held  April  4, 
1916,  and  it  is  argued  that  this  was  not  ''immediately 
prior  to  said  election,"  as  required  by  law.  This  point  is, 
on  principle,  disposed  of  by  the  opinion  of  this  court  in 
the  case  of  Board  of  Education  of  Boswell  v.  Citizens' 
National  Bank,  23  N.  M.  205,  167  Pac.  715.  The  election 
there  was  for  the  purpose  of  voting  bonds  for  the  erection 
of  a  school  building.  The  statute  required  that  the  notice 
of  election  should  be  published  ten  days  before  the  elec- 
tion, in  two  newspapers,  and  that  the  notice  should  be 
inserted  in  daily  newspapers  six  times  prior  to  the  date 
the  election  was  to  be  held,  but,  when  there  was  no  daily 
newspaper  published,  then  such  notice  should  be  in- 
serted in  a  weekly  newspaper  and  published  in  two  is- 
sues prior  to  the  date  of  election.  The  election  in  that 
case  was  held  on  April  3,  1917.  The  last  publication  in 
each  of  the  two  newspapers,  one  apparently  a  daily 
newspaper,  and  the  other  a  weekly  newspaper  was  March 
24,  1917,  the  last  publicaticm  being  ten  days  before  the 
election,  and  the  question  was  raised  that  the  statute 
intended  that  the  notice  of  election  should  be  published 
the  required  number  of  times  within  ten  days  next  pre- 
ceding the  election.    We  said : 

"ThlB  statute  is,  we  think,  directory  and  Is  sufficiently 
complied  with,  even  though  the  first  insertion  of  the  notice 
may  have  been  more  than  ten  days  before  the  election." 

[3]  In  the  case  of  Barry  v.  Board  of  Education  of 
Clovis,  23  N.  M.  465,  169  Pac.  314,  while  the  point  was 
not  actually  involved,  we  said: 
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"Where  an  election  is  beld  under  authority  of  an  order 
of  the  proper  authorities,  and  in  the  main  conforms  to  the 
requirements  of  the  statute,  though  wanting  in  some  par- 
ticular not  essential  to  the  power  to  hold  such  an  election, 
and  is  acquiesced  in  by  the  people  and  approved  by  their 
agent,  such  irregularities  do  not  render  the  bonds  thus 
Issued  Yoid." 

Following  the  rule  laid  down  in  these  cases,  we  are  of 
the  opinion  that  section  3717,  Code  1915,  is  substantially 
complied  with  when  the  last  insertion  of  the  notice  was 
had  13  days  prior  to  the  election.  There  is  no  showing 
that  any  injury  resulted  by  reason  of  the  premature 
publication  of  the  notice,  and  there  is  no  evidence  of  any 
attempt  to  defraud  or  mislead  any  of  the  voters,  and, 
apparently,  all  the  voters  of  the  city  were  fully  advised 
as  to  the  date  of  the  election  and  the  purpose  thereof. 

[4]  Mere  irregularity  in  connection  with  an  election 
in  the  case  of  the  notice,  will  not  of  itself  invalidate  an 
election,  but  it  must  further  be  shown  that,  if  the 
statute  had  been  strictly  complied  with,  the  result  would 
have  been  different.  City  of  Ardmore  v.  State,  24  Old. 
862,  104  Pac.  913. 

[5]  The  third  point  is  that  the  notice  of  sale  of  the 
bonds  did  not  comply  with  the  statute.  Section  3719, 
Code  1915,  requires  publication  of  the  notice  of  sale 
of  bonds  to  be  *^at  least  once  each  week  for  four  con- 
secutive weeks  immediately  prior  to  the  date  of  open- 
ing bids."  The  notice  was  published  November  15,  22, 
29,  and  December  6,  1917,  while  the  time  fixed  for  the 
sale  of  the  bonds  was  December  17,  1917,  a  period  of 
eleven  days  after  the  last  publication.  This  question 
is  disposed  of  by  the  discussion  under  point  2.  The 
publication  in  question  complied  with  the  spirit  of  the 
statute,  and  no  possible  prejudice  could  have  resulted 
from  the  manner  in  which  the  notice  was  published. 

[6]  The  fourth  point  made  against  the  validity  of 
the  bonds  is  that  the  oflScers  who  executed  the  bonds 
ceased  to  be  such  officers  before  the  sale  and  delivery  of 
the  same.     The  bonds  were  dated  December  1,  1917, 
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and  were  executed  on  that  date  by  Henry  Westerfeld 
as  mayor,  Thomas  Hughes  as  clerk,  and  Warren  Graham 
as  treasurer,  and  they  were  such  officers  at  the  time  of 
executing  said  bonds.  They  ceased  to  be  such  officers, 
or  at  least  surrendered  the  offices  of  the  city  govern- 
ment to  the  commissioners  elected  under  the  new  charter, 
on  the  4th  day  of  December,  1917.  The  sale  was  held, 
as  stated",  by  the  commissioners.  The  objection  is  made 
that  bonds  must  be  executed  by  the  officers  who  are  in 
x>ffice  at  the  time  of  the  sale  and  delivery,  and  the  follow- 
ing cases  are  cited  as  authority :  Coler  v.  Cleburne,  131 
U.  S.  162,  9  Sup.  Ct.  720,  33  L.  Ed.  146;  Anthony  v. 
Jasper  County,  101  U.  S.  693,  25  L.  Ed.  1005 ;  Wright 
T.  Irrigation  District,  138  Fed.  313,  70  C.  C.  A.  603; 
Young  v.  Clarendon,  132  U.  S.  340,  10  Sup.  Ct.  107,  33 
L.  Ed.  356 ;  Town  of  Weyauwega  v.  Ayling,  99  U.  S.  112, 
25  L.  Ed.  470 ;  Lehman  v.  City  of  San  Diego,  83  Fed. 
«69,  27  C.  C.  A.  668 ;  Yesler  v.  City  of  Seattle,  1  Wash. 
308,  25  Pac.  1014.  These  authorities,  however,  do  not 
go  to  the  extent  claimed  for  them.  For  example,  in  the 
case  of  Coler  v.  Cleburne,  supra,  the  party  signing  as 
mayor  had  ceased  to  be  such  officer  before  actually 
signing  the  bonds;  and  it  is  clear  upon  principles  gov- 
erning private  corporations,  as  well  as*  municipal  cor- 
porations, that  in  order  to  bind  a  corporation  the  per- 
son who  undertakes  to  perform  an  official  act  must  be 
such  officer  at  the  very  time  he  performs  the  act,  and 
that  he  cannot  at  a  subsecfuent  date,  when  he  is  no 
longej  the  officer  he  assumes  to  be,  legally  execute  an 
instrument  by  dating  it  back  to  a  period  when  he  was 
such  officer. 

Section  3719  of  the  Code  of  1915  authorizing  bond 
issues  by  municipal  corporations,  provides  that  "such 
bonds  shall  be  issued"  by  the  city  council  but  does  not 
provide,  even  by  implication,  that  the  bonds  shall  be 
sold  and  delivered  by  said  council  whose  personnel  is 
identical  with  that  of  the  council  authorizing  the  issue 
of  the  bonds.  The  statute  required  that  bonds  issued 
by  the  municipality  **  shall  be  sold  at  not  less  than  par 
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and  accrued  interest  to  date  of  delivery,"  clearly  recog- 
nizing that  the  execution  of  the  bonds  may  precede  their 
sale  and  delivery  by  a  sufficient  period  of  time  to  make 
it  an  object  to  require  the  sale  to  be  for  a  sufBcient 
amount  to  cover  the  par  value  of  the  bonds  and  accrued 
interest  thereon.  The  government  of  a  municipality  is 
a  continuing  one,  and,  while  the  personnel  of  officers 
change,  the  office  itself  continues,  and  an  act*  initiated 
by  one  individual  as  a  city  officer  for  and  on  behalf  of 
the  city  may  be  completed  by  his  successor  in  office. 
Upon  this  proposition,  we  believe  there  is  no  authority  to 
the  contrary.  Thus,  in  the  process  of  the  issuance  and 
sale  of  the  bonds  in  question,  it  was  legal  and  proper  for 
the  individuals  in  office  to  do  such  acts  and  things  aa 
were  essential  and  proper  to  be  done  by  them  toward 
the  execution  and  the  sale  of  the  bonds,  and  such  acts 
were  not  invalidated  by  reason  of  the  expiration  of  the 
term  of  the  officer  who  performed  the  act  before  the 
completion  of  the  sale  of  the  bonds.  Thus  the  bonds 
were  not  invalidated  by  reason  of  their  being  signed 
by  the  proper  officers  in  office  at  the  date  of  the  execu- 
tion of  the  same.  This  view  is  supported  by  the  follow- 
ing cases:  O'Neill  v.  Yellowstone  Irrig.  Dist.,  44  Mont. 
492,  121  Pac.  283 ;  Gage  v.  McCord,  5  Ariz.  227,  51  Pac. 
977 ;  Halsey  v.  Gillett,  156  Cal.  114,  103  Pac.  339. 

[7]  The  fifth  point  is  that  it  was  necessary,  for  the 
valid  exercise  of  the  power  to  levy  a  tax  for  the  interest 
and  sinking  fund  of  these  bonds,  to  file  a  special  request 
with  the  state  tax  commission,  under  chapter  744>f  the 
Laws  of  1915,  and  that  the  state  tax  commission  should 
approve  such  levy.  Section  29  of  article  4  of  the  Con- 
stitution provides  that  no  law  authorising  an  indebted- 
ness shall  be  enacted  which  does  not  provide  for  the 
levy  of  a  tax  sufficient  to  pay  the  interest  and  for  the 
payment  at  maturity  of  the  principal ;  and  section  12  of 
article  9  provides  that  no  city,  town,  or  village  shall 

contract  any  debt  except  by  an  ordinance  which  shall 
be  irrepealable  until  the  indebtedness  therein  provided 
for  shall  be  fplly  paid  or  discharged,  and  which  shall 
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specify  the  purpose  to  which  the  funds  to  be  raised 
shall  be  applied,  and  which  shall  provide  for  the  levy 
of  a  tax  not  to  exceed  12  mills  on  the  dollar  upon  all 
taxable  property  within  such  city  sufficient  to  pay  the 
interest  on,  and  to  extinguish  the  principal  of,  such  debt 
within  50  years.  Section  13  of  article  9  of  the  Consti- 
tution limits  the  amount  of  indebtedness  which  a  city 
may  contract,  except  that  such  city  may  contract  debts 
in  excess  of  such  limitation  for  the  construction  or  pur- 
chase of  a  system  for  supplying  water  or  a  sewer  sys- 
tem. Sections  3716  et  seq..  Code  1915,  conform  to  these 
constitutional  requirements.  Section  12  of  chapter  54 
of  the  Laws  of  1915  fixes  the  minimum  rate  of  tax  to 
be  levied  for  city,  town,  or  village  purposes  or  uses  at 
three  mills  on  the  dollar,  but  provides : 


"The  foregoing  limitations  shall  not  apply  to  levies  for 
payment  of  the  public  debt  or  interest  thereon.' 


>f 


Chapter  74  of  the  Laws  of  1915,  approved  the  same 
date  as  chapter  54,  reads  as  follows: 

"Section  1.  No  county,  city,  town,  yillage,  or  school  dis- 
trict shall  in  any  year  make  tax  levies  which  will,  in  the 
aggregate,  produce  an  amount  more  than  five  per  centum  in 
excess  of  the  amount  produced  by  tax  levies  therein  during 
the  year  preceding,  except  as  hereinafter  provided. 

"Sec.  2.  In  case  the  amount  desired  to  be  produced-  \)y 
tax  levies  is  more  than  five  per  cent,  greater  than  the 
amount  produced  in  the  year  preceding,  such  fact  shall  be 
set  forth  in  the  form  of  a  special  request  and  filed  with  the 
State  Tax  Commission.  In  case  the  State  Tax  Commission 
approve  such  proposed  increase  it  shall  specifically  authorize 
the  same;  if  it  disapprove,  it  shall  so  state  with  its  reasons 
therefor,  and  its  decision  shall  be  final." 

In  the  case  of  Lanigan  v.  Town  of  Gallup,  17  N.  M. 
627,  131  Pac.  997,  we  held  that  the  12-mill  levy  limita- 
tion  fixed  by  section  12  of  article  9  of  the  Constitution 
did  not  apply  to  debts  contracted  for  the  purchase  or 
construction  of  a  system  for  supplying  water.  It  would 
seem  that  inasmuch  as  section  12  of  chapter  54,  limit- 
ing the  tax  levies,  provides  that  the  limitation  shall  not 
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apply  to  levies  for  the  payment  of  the  public  debt  or 
intereat  thereon,  and  inasmuch  as  chapter  74  was  ap- 
proved on  the  same  date,  that  there  was  no  intention  to 
limit  the  tax  for  the  payment  of  the  public  debt  or  in- 
terest thereon  by  the  provisions  of  chapter  74.  In  fact, 
it  is  apparent  that  chapter  74  was  dealing  with  govern- 
mental expenditures.  To  give  to  chapter  74  the  con- 
struction which  would  require  the  approval  of  the  state 
tax  commission  of  the  proposed  tax  to  be  laid  for  the 
payment  of  the  interest  upon  a  bonded  debt  purposed  to 
be  created  by  a  municipality,  such  debt  having  been  au- 
thorized by  vote  of  the  people  as  required  by  the  Con- 
stitution, would  practically  nullify  the  statute  authoriz- 
ing the  creation  of  the  indebtedness.  The  statutes  in 
most  instances  leave  it  optional  with  the  municipality  is- 
suing the  bonds  to  fix  the  time  when  such  bonds  shall 
become  due  and  payable  and  the  provisions  to  be  made 
for  the  levying  of  the  tax.  Waterworks  bonds,  for  ex- 
ample, may  be  made  due  and  payable  at  any  time  within 
50  years  after  the  date  of  their  issuance.  Suppose  that 
the  tax  should  be  so  laid,  and  the  bonds  become  due  and 
payable  at  such  time  and  in  such  manner  that  it  would 
provide  for  a  gradual  increase  of  the  tax  rate  of  5  per 
cent,  or  more  each  year,  the  rate  for  other  expenditures 
of  the  municipality  continuing  the  same  as  for  the  pre- 
ceding years.  The  state  tax  commission  would  approve 
the  increase  proposed  for  the  first  year.  At  the  time 
of  such  approval  no  one  could  say  that  an  additional 
increase  the  next  succeeding  year  of  5  per  cent,  would 
be  necessary,  because  there  might  be  a  decrease  in  the 
rate  required  for  other  purposes,  hence  it  might  be  in- 
cumbent upon  the  municipality  to  secure  the  permission 
of  the  state  tax  commission  the  next  succeeding  year  for 
the  proposed  increase,  which  might  be  granted  or  re- 
fused, and  the  construction  of  the  statute  which  would 
require  the  approval  of  the  state  tax  commission  for  the 
levy  of  the  tax  for  the  purpose  of  meeting  the  principal 
and  interest  on  the  public  debt  would  destroy  the  market 
value  of  all  municipal  bonds  issued  in  this  state.    We 
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believe  that  chapter  74  has  application  only  to  tax  levies 
for  the  ordinary  expenditureg  of  the  county,  city,  town, 
village^  or  school  district,  and  has  no  application  to  the 
levy  of  a  tax  for  the  purpose  of  providing  a  sinking 
fund  and  interest  for  bond  issues  voted  by  the  people. 

[8]  The  sixth  objection  made  to  the  validity  of  the 
bonds  is  that  ordinance  No.  607  of  the  city  of  Albuquer- 
que, providing  for  the  issuance  and  form  of  the  bonds, 
etc.,  was  not  valid  because  the  ordinance  was  not  ap- 
proved by  the  mayor  with  his  official  signature,  as  re- 
quired by  section  3624,  Code  1916.  This  section,  so  far  as 
material,  reads  as  follows: 

"No  resolution,  ordinance  or  other  legislative  action  of  the 
council  of  cities  or  the  trustees  of  towns  shall  be  valid  and 
effective  unless  endorsed  'Approved'  by  the  mayor,  with  his 
official  signature." 

The  parties,  by  stipulation,  agreed  that  the  court 
should  examine  the  original  ordinance,  and  upon  exami*- 
nation  we  find  that  at  the  bottom  of  the  right-hand  side 
appears  the  signature  of  Henry  Westerfeld,  mayor  of 
the  city  of  Albuquerque,  and  the  signature  is  attested 
by  the  city  clerk,  Thomas  Hughes.  To  the  left  of  the 
signature  of  the  mayor  appears,  in  typewriting,  the  fol- 
lowing: ** Approved .^'     It  is  further  stipulated 

that  the  uniform  practice  in  the  adoption  of  ordinances 
in  the  city  of  Albuquerque  was  for  the  clerk  or  party 
who  prepared  the  ordinance  to  place  at  the  left  of  the 
place  for  the  mayor's  signature,  upon  approval  of  the 
ordinance,  the  word  ** Approved,"  followed  by  a  blank 
line  for  the  purpose  of  writing  therein  the  date  of  the 
approval,  and  also  providing  for  certain  other  memo- 
randa to  be  made  thereon,  such  as  the  date  of  recording, 
publication,  etc.;  that  when  the  mayor  disapproved  an 
ordinance,  he  wrote  thereon  ''Disapproved"  or  ** Ve- 
toed," and  the  date  of  his  action;  that  there  appeared 
upon  this  ordinance  the  word  ''Approved"  in  typewrit- 
ing and  the  signature  of  the  mayor.  We  think* that  this 
sufficiently  complies  with  the  statute.    Certainly  had  the 
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dark  filled  in  the  line  at  the  right  of  the  word  ''Ap- 
proved," showing  the  date  of  the  approyal,  and  this 
had  been  followed  by  the  signature  of  the  mayor,  no 
one  would  contend  that  the  statute  had  not  been  com- 
plied with.  The  omission  of  the  date,  we  do  not  think, 
affects  the  validity  of  the  ordinance,  beoause  this  is 
shown  by  the  minutes  of  the  city  council.  For  this  rea- 
son we  do  not  think  there  is  any  question  as  to  the 
validity  of  the  bonds  on  this  ground. 

[9]  The  Seventh  objection  to  the  validity  of  the 
bonds  is  that  the  action  of  the  Legislature  in  authorizing 
municipalities  of  a  certain  class  or  population  to  adopt 
a  charter  of  its  own  making,  subject  to  specific  limita- 
tions, is  unconstitutional,  in  that  it  is  a  delegation  of 
legislative  power.  The  Legislature,  by  chapter  86, 
Laws  1917,  authorized  cities  having  more  than  10,000 
inhabitants  to  adopt  a  charter  providing  for  such  sys- 
tem or  form  of  government  as  might  be  deemed  expe- 
dient and  beneficial  to  the  people,  including  the  man- 
ner of  appointment  or  election  of  its  officers;  provided 
that  such  charter  shall  not  be  inconsistent  with  the  Con- 
stitution of  the  state,  shall  not  authorize  the  levy  of  any 
tax  not  specifically  authorized  by  the  law  of  the  state, 
and  shall  not  authorize  the  expenditure  of  public  funds 
for  other  than  public  purposes.  It  is  argued  that,  under 
the  rule  announced  by  the  following  cases:  Cleveland  v. 
City  of  Watertown  (N.  Y.)  118  N.  E.  501;  State  ex  rel. 
Mueller  v.  Thompson,  149  Wis.  488,  137  N.  W.  20,  43 
L.  R.  A.  (N.  S.)  339,  Ann.  Cas.  1913C.  774;  Elliott  v. 
Detroit,  121  Mich,  611,  84  N.  W.  820;  Dexheimer  v. 
Orange,  60  N.  J.  Law,  111,  36  Atl.  706— the  unconsti- 
tutionality of  the  act  is  clearly  apparent ;  hence  the  city 
of  Albuquerque,  as  now  constituted,  under  the  charter 
adopted  pursuant  to  the  legislative  act,  has  no  existence, 
consequently  is  without  power  to  complete  the  contract 
entered  into  by  the  appellant  and  the  former  city  of 
Albuquerque ;  fhat  any  bonds  delivered  by  it  would  be 
without  validity;  therefore  it  could  not  require  appel- 
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lant  to  complete  the  transaction  provided  for  hy  the 
contract. 

Counsel  for  the  city  contends,  however,  that  it  is 
neither  necessary  nor  proper  for  the  court  to  determine 
in  this  proceeding  the  question  as  to  the  constitutionality 
of  the  act  under  which  the  present  charter  was  adopted 
by  the  city;  that,  to  say  the  least,  the  city  of  Albuquer- 
que is  a  de  facto  corporation,  and  the  acts  of  the  city 
commissioners  under  the  charter  adopted  in  pursuance 
of  said  chapter  86  are  valid  and  binding,  and  the  authori- 
ty exercised  by  them  under  the  charter  must  prevail  and 
be  respected  until  the  Attorney  Gteneral  interposes  by 
quo  warranto  and  secures  the  actual  ouster  of  the  in- 
cumbents in  office  or  the  dissolution  of  the  corporation. 

It  is  proper  that  we  should  first  examine  this  conten- 
tion, because,  if  it  is  sustainable,  the  constutionality  of 
the  act  in  question  becomes  of  no  importance  in  this 
action. 

It  must  be  conceded  that  there  is  very  eminent  auth- 
ority supporting  the  proposition,  that  there  cannot  be  a 
corporation  de  facto  under  a  statute  which  is  unconsti- 
tutional. This  doctrine  is  built  upon  the  proposition 
that  an  unconstitutional  statute  is  absolutely  void,  that 
it  confers  no  rights,  imposes  no  duties,  affords  no  pro- 
tection, and  creates  no  office,  and  is  in  legal  contempla- 
tion as  inoperative  as  though  it  had  never  been  passed. 
An  examination  of  the  cases  supporting  the  rule  that 
the  corporate  existence  of  a  municipality  or  corporation 
created  under  an  unconstitutional  statute  can  be  ques- 
tioned in  a  collateral  proceeding  take  as  authority  for 
the  proposition  the  statement  made  by  Mr.  Justice  Field 
in  the  case  of  Norton'  v.  Shelby  County,  118  U.  S.  425, 
6  Sup.  Ct.  1121,  30  L.  Ed.  178.  At  the  outset  of  the 
discussion,  however,  it  is  advisable  to  examine  the  facts 
in  that  case,  for  an  expression  by  the  supreme  Court  of 
the  United  States  is  always  entitled  to  the  highest  con- 
sideration and  respect.  Norton  v.  Shelby  County  in- 
volved the  validity  of  bonds  issued  by  the  board  of  com- 
missioners of  Shelby  county,  Tenn.,  in  payment  of  a 
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ftubsriptioii  by  the  county  to  stock  in  a  railroad  compa^ 
ny.  The  original  act  of  the  legislature  under  which  the 
bonds  were  issued  authorized  the  county  court  of  any 
county  through  which  the  railroad  in  question  might 
run  to  subscribe  to  its  capital  stock.  Subsequently  the 
legislature  organized  the  city  of  Memphis,  and  enacted 
that  the  powers  theretofore  vested  in  the  quarterly 
court  should  be  vested  in  a  board  of  commissioners 
created  by  that  act.  The  subscription  was  made  by  such 
board.  The  latter  act  was  held  by  the  Supreme  Court 
of  Tennessee  to  be  unconstitutional  and  invalid,  and 
the  board  created  by  it  to  have  no  legal  existence.  The 
duties  conferred  upon  the  board  of  commissioners  creat- 
ed by  the  legislative  act  had  been  lodged  in  a  county 
court,  or  quarterly  court,  as  it  was  sometimes  called, 
composed  of  justices  of  the  peace  elected  in  diflferent 
districts  by  the  constitution  of  Tennessee.  In  the  state 
courts  the  validity  of  this  act  superseding  the  county 
court  was  at  once  assailed  as  in  violation  of  the  constitu- 
tion of  the  state,  by  the  justices  of  the  peace  of  the 
county  in  their  oflScial  character  and  as  private  citizens 
and  taxpayers,  and  the  state  court  held  the  act  creating 
the  board  of  county  commissioners  to  be  unconstitution- 
al. This  case,  it  is  to  be  observed,  did  not  involve  the 
corporate  existence  of  a  municipality,  but  simply  the 
power  of  the  legislature  to  confer  upon  a  board  creat- 
ed by  it  certain  rights  and  duties  which  would,  by  the 
constitution,  inhere  in  others;  hence  it  cannot  properly 
be  said  that  the  ease  is  authority  for  the  proposition 
that  a  collateral  attack  will  be  entertained  by  the  courts 
upon  the  constitutionality  of  an  act  of  the  legislature 
creating  a  municipality.  The  following  cases  are  cited 
and  relied  upon  as  authority  for  the  proposition  that 
there  cannot  be  a  corporation  de  facto  under  the  stat- 
ute which  is  unconstitutional,  and  that  the  question  can 
be  raised  collaterally:  Brandenstein  v.  Hoke,  101  Cal. 
131,  35  Pac.  562;  Wilmington  v.  Addicts,  8  Del.  Ch. 
310,  43  Atl.  297 ;  Georgia  So.  &  P.  R.  Co.  v.  Trust  Com- 
pany, 94  Ga.  306,  21  S.  E.  701,  32  L.  R.  A.  208,  47  Am. 
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St.  Bep.  153;  Imperial  Building  Co.  v.  Chicago  Open 
Board  of  Trade,  238  111.  100,  87  N.  E.  167 ;  Clark  v. 
American,  etc..  Coal  Co.,  165  Ind.  213,  73  N.  E.  1083, 
112  Am.  St.  Kep.  217 ;  People  v.  Hamill,  134  111.  666,  17 
N.  E.  799,  29  N.  E.  280;  Winget  v.  Puincy  Building 
Assoc.,  128  111.  67,  21  N.  E.  12;  Manon  Trust  Co.  v. 
Bennett,  169  Ind.  346,  82  N.  E.  782,  124  Am.  St.  Rep. 
228 ;  Sisters  of  Charity  of  St.  Elizabeth  v.  Morris  Rail- 
road Co.,  84  N.  J.  Law,  310,  86  Atl.  954,  50  L.  B.  A. 
(N.  S.)  236;  Eaton  v.  Walker,  76  Mich.  579,  43  N.  W. 
638,  6  L.  R.  A.  102 ;  Town  of  Winneconne  v.  Village  of 
Winneeonne,  111  Wis.  10,  86  N.  W.  589 ;  Etowah  Light 
&  Power  Co.  v.  Yancey  (C.  C.)  197  Fed.  845;  Huber  v. 
Martin,  127  Wis.  412,  105  N.  W.  1031,  1135,  3  L.  B.  A. 
(N.  S.)  653,  115  Am.  St.  Rep.  1023,  7  Ann.  Cas.  400.  A 
consideration  of  these  cases  will  show  that  in  very  few 
of  them  was  involved  the  question  of  the  corporate  ex* 
istence  of  a  municipality,  most  of  the  cases  relating  to 
attacks  upon  the  de  facto  existence  of  private  corpora- 
tions. 

Brandenstein  v.  Hoke,  supra,  involved  the  question 
as  to  whether  or  not  a  levee  district  was  a  de  facto  cor- 
poration. The  "court  held  the  act  creating  the  le- 
vee district  unconstitutional,  and,  this  being  true,  there 
was  no  law  in  California  under  which  such  a  corpora- 
tion could  be  formed.  The  court  in  the  opinion  cites 
the  case  of  Norton  v.  Shelby  County,  118  U.  S.  442, 
6  Sup.  Ct.  1121,  30  L.  Ed.  178. 

Wilmington  v.  Addicks,  supra,  however,  is  not  author- 
ity, because  the  point  was  not  involved  in  the  decision. 
The  court  8a3r8: 

"The  authorities  are  a  unit  in  deciding  that  there  can  be 
no  de  facto  corporation  when  there  is  no  possibility  of  the 
existence  of  a  corporation.  In  such  cases,  corporate  exist- 
ence claimed  can  always  he  questioned  in  any  proceeding." 

In  Georgia  Southern  R.  Co.  v.  Trust  Company,  su- 
pra, there  was  a  general  law  for  the  incorporation  of 
railroad  companies.     The  railroad  company  was  incor- 
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porated  under  a  special  charter,  which  was  attacked  on 
the  ground  that  the  act  was  unconstitutional.  The  court 
held,  however,  that  the  railroad  company  was  neverthe- 
less a  corporation  de  facto.  This  case  is  only  authority 
upon  the  point  that,  where  there  cannot  lawfully  be  a 
corporation  de  jure,  there  cannot  be  one  de  facto.  Jus- 
tice Lumpkin  says: 

"We  may  assume,  without  any  further  citation  of  au- 
thorities, and  without  attempting  any  argument  oA  the 
subject,  that  where  the  existence  of  a  corporation  of  a 
given  kind  Is  positively  forbidden  by  law,  or  where  there 
Is  no  valid,  constitutional  law  authorizing  the  creation  of 
such  a  corporation.  It  cannot  exist,  even  as  a  corporation 
de  facto.  The  rule  thus  stated  does  not,  by  any  means^ 
however,  negative  the  soundness  of  the  proposition  that 
an  organization  assuming  to  be  a  corporation  dB  jure,  but 
for  sufClclent  reasons  not  so  In  fact,  may  be  a  corporation 
de  facto,  when  it  Is  of  such  a  character  that  It  could,  under 
existing  laws,  have  full  and  complete  corporate  being  and 
powers." 

He  further  says,  speaking  of  the  broad  character  un- 
der which  the  corporations  were  formed: 


*|^ 


'If  the  laVs  under  which  they  proceeded  were  not  good, 
they  may,  In  our  Judgment,  avail  themselves  of  the  exist- 
ence of  a  general  law  on  our  statute  book,  and  of  Its  terms, 
at  least  so  far  as  to  enable  them  to  be  regarded  as  de  facto 
corporations,  because  they  have  done  practically  what  that 
general  law  required,  though  not  actually  following  It  nor 
professing  to  do  so.' 


»f 


Imperial  Bldg.  Co.  v.  Board  of  Trade,  supra,  involved 
the  de  facto  character  of  a  corporation  formed  for  the 
purpose  of  acquiring  real  estate  and  erecting  buildings 
thereon.  There  was  no  law  in  Illinois  authorizing  the 
formation  of  such  a  corporation.  The  court  held  that 
the  corporation  so  attempted  to  be  formed  was  not  a 
de  facto  corporation. 

The  case  of  People  ex  rel.  v.  Hamill,  supra,  cited 
fus  authority,  is  not  in  point,  as  no  such  question  was 
involved  in  the  case. 
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Winget  V.  Quincy  Bldg.  Assoc.,  supra,  while  cited 
as  authority  in  support  of  the  contention,  would  seem 
to  be  the  other  way.    The  author  says : 

"A  party  who  has  contracted  with  a  corporation  de  facto 
as  such  cannot  be  permitted,  after  having:  received  the 
benefits  of  his  contract,  to  allege  any  defect  In  the  organiza- 
tion of  such  corporation,  as  affecting  Its  capacity  to  enforce 
such  contract,  but  all  such  objections,  If  valid,  are  avail- 
able only  on  behalf  of  the  sovereign  power  of  the  state. 
*  *  *  And  this  rule  applies  even  where  the  corporation 
is  organized  under  a  law  alleged  to  be  uncoqstltutional." 

Clark  V.  American,  etc..  Coal  Co.,  supra,  involved  the 
existence  of  a  private  corporation  and  supports  the  rule 
contended  for.  The  court  says  after  discussing  the 
proposition :  • 

"It  necessarily  follows  that  there  cannot  be  a  corpora- 
tion de  facto  under  an  unconstitutional  statute,  for  such  a 
statute  is  void,  and  a  void  law  is  no  law. 


ft 


The  court  does  not  discuss  the  question  as  to  whether 
an  unconstitutional  statute  is  color  of  law. 

Marion  Trust  Co.  v.  Bennett,  169  ill.  346,  83  N.  E. 
782,  124  Am.  St.  Bep.  228,  is  in  accord  with,  the  case 
of  Clark  v.  American,  etc..  Coal  Co. 

In  the  case  of  Sisters  of  Charity  of  St.  Elizabeth  v. 
Morris  Railroad  Company,  supra,  the  court  held  that, 
in  a  proceeding  by  the  railroad  company  to  condemn 
land,  the  court  would,  under  certain  circumstances,  in 
the  condemnation  proceeding  inquire  in  to  the  fact  as  to 
whether  or  not  the  railroad  company  was  a  de  facto 
corporation. 

Eaton  V.  Walker,  supra,  presents  a  case  where  a  pri- 
vate corporation  was  formed  to  engage  in  the  mercantile 
business  under  an  unconstitutional  statute.  The  court 
held  that  it  was  not  a  de  facto  corporation  and  that  a 
private  individual  could  raise  the  question. 

In  the  case  of  Skinner  v.  Wilhelm,  63  Mich.  568,  30 
N.  W.  311,  the  act  imder  which  a  corporation  was 
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formed  was  held  unconstitutional,  and  the  right  of  the 
receiver  of  the  corporation  to  recover  a  stock  assessment 
was  denied,  but  no  point  was  made  as  to  the  de  facto 
character  of  the  corporation. 

The  case  of  Huber  v.  Martin,  supra,  involved  the  de 
facto  existence  of  a  private  corporation.  The  court 
held  that  the  act  under  which  it  was  formed  was  uncon- 
stitutional, and  that  an  unconstitutional  law  was  not 
sufficient  to  support  even  a  de  facto  corporation. 

Town  of  Wifmeconne  v.  Village  of  Winneconne,  supra, 
involved  the  corporate  existence  of  a  village.  The  court 
held  that  the  act  under  which  the  village  was  incorporat- 
ed being  unconstitutional,  it  was  not  even  a  de  facto  cor- 
poration. 

In  the  case  of  Elowah  Light  &  Power  Co.  v.  Yancey, 
supra,  the  company  brought  suit  to  condemn  land  own- 
ed by  Yancey.  Yancey  demurred  on  the  ground  that 
the  act  under  which  plaintiff  was  incorporated  was  un- 
constitutional, and  the  court  so  held  and  sustained  the 
demurrer.  The  question  of  the  de  facto  existence  of  the 
corporation  was  not  discussed  or  referred  to. 

It  is  thus  to  be  seen  that,  of  the  cases  referred  to, 
only  one  involved  the  corporate  existence  of  a  munici- 
pality, the  remaining  all  raising  questions  as  to  the  cor- 
porate existence  of  private  corporations,  and  upholding 
the  right  of  an  interested  party  to  question  collaterally 
the  constitutionality  of  the  act  under  which  such  corpora- 
tions were  formed.  On  the  other  hand,  we  find  many 
well-considered  cases  holding  that,  where  a  municipality 
is  created  by  a  statute,  such  statute,  .although  it  may  be 
unconstitutional,  affords  color  of  law  and  is  immune 
against  a  collateral  attack;  that  the  validity  of  the  law 
creating  it  can  only  be  raised  by  a  direct  proceeding, 
instituted  by  the  Attorney  General  on  behalf  of  the 
state;  that  so  long  as  the  state  does  not  question  the 
right  of  the  municipality  to  exist,  its  acts  and  doing  are 
valid  and  binding.  The  reason  for  the  rule  is  stated  to 
be  public  policy  or  public  necessity.  There  are  many 
well-considered  cases  upholding  this  view. 
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In  the  ease  of  Wright  v.  Eelley,  4  Idaho,  624,  43 
Pac.  565,  after  announcing  the  rule  that  the  question  of 
validity  or  invalidity  of  the  municipal  corporation  can 
be  raised  only  by  the  state  by  an  action  in  quo  warran- 
to, the  court  says: 

"The  reason  for  this  rule  is  apparent  and  plain  to  the 
most  ordinary  understanding.  If  one  individual  in  a  suit 
for  the  enforcement  of  a  private  right  may  raise  the  con* 
stitutlonallty  of  the  organization  of  a  county,  another  may 
do  so,  and  this  may  extend  to  one  hundred  individuals,  each 
thinking  he  has  a  new  or  hotter  reason  to  present  to  the 
court  why  it  should  declare  the  law  organizing  a  county  un- 
constitutional, and  thus  the  constitutionality  of  the  law 
would  continually  be  before  the  court  in  the  most  trivial 
suits,  and  the  decision  in  none  of  the  cases  would  be  au- 
thoritative to  destroy  the  de  facto  existence  and  organization 
of  the  county,  because  neither  the  county  nor  the  state 
would  or  could  be  legally  a  party  in  any  of  the  suits;  and 
thus  the  public,  consisting  of  all  the  citizens  of  the  county 
or  of  the  state,  in  no  sense  a  party  to  the  litigation,  would 
have  the  validity  of  their  corporate  existence  determined, 
or  attempted  to  be  determined.  And  the  rule,  we  apprehend, 
would  be  no  different  if  the  Constitution  Itself  prescribed 
the  manner  of  incorporation." 

In  this  case  it  was  contended  that  the  act  creating 
the  county  was  unconstitutional. 

In  Clapp  V.  Otoe  County,  104  Fed.  473,  45  C.  C.  A. 
579,  bonds  had  been  issued  upon  the  vote  of  the  elector 
of  a  named  precinct  in  Otoe  county.  One  ground  of  de- 
fense was  that  the  precinct  was  illegally  constituted. 
Judge  Sanborn,  speaking  for  the  Circuit  Court  of  Ap- 
peals, said: 

"There  is  another  reason  why  the  defense  which  we  have 
been  considering  cannot  be  sustained.  It  is  that  the  general 
acquiescence  by  the  inhabitants  of  a  political  subdivision, 
organized  under  color  of  law,  and  by  the  deoartments  and 
officers  of  the  state  and  county  having  official  relations 
with  it,  gives  to  the  acts  and  contracts  of  those  officers  on 
its  behalf  as  a  subdivision  de  facto  aU  the  force  and  validUy 
of  their  acts  in  its  behalf  as  a  subdivision  de  Jure.  The 
acts  of  ordinary  municipal  bodies  organized  under  color 
of  law  depend'  far  more  upon  general  anqulscence  than 
upon  the  legality  of  their  action  or  the  existence  of  every 
condition  precedent  prescribed  by  the  statutes  under  which 
they  organize  and  act.     The  Interests  of  the  public  which 
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depend  upon  such  muniolpalltles  and  their  variouB  sub- 
diylalons,  the  rights  and  the  relations  of  private  citizens 
which  become  fixed  In  reliance  upon  their  existence,  the 
injustice  and  confusion  which  must  result  from  an  ex  iK>st 
facto  avoidance  of  their  acts,  commend  the  justice  and  de- 
mand *the  enforcement  of  the  rule  that,  when  a  municipal 
body  or  a  political  subdivision  of  a  state  or  county  has,  or 
its  officers  have,  assumed,  under  color  of  authority,  and 
have  exercised  for  a  considerable  period  of  time,  with  the 
consent  of  Uie  state  and  its  citizens,  powers  of  a  kind 
recognized  by  the  organic  law,  neither  the  corporation,  sub- 
division, nor  any  private  party  can,  in  private  litigation, 
question  the  legality  of  Uie  existence  of  the  corporation  or 
subdivision." 

The  court  then  quotes  approvingly  from  the  case  of 
Speer  v.  Board,  88  Fed.  749,  32  C.  C.  A.  101.  Certior- 
ari was  denied  by  the  Supreme  Court  of  the  United 
States  in  180  U.  S.  638,  21  Sup.  Ct.  920,  45  L.  Ed.  710. 

State  ex  rel.  v.  Blair,  245  Mo.  680,  151  S.  W.  148, 
was  an  action  to  collect  drainage  taxes.  Blair  defended 
on  the  ground  that  (1)  only  two  of  the  viewers  appoint- 
ed by  the  court  to  examine  the  land  sought  to  be  drain- 
ed reported  in  favor  of  the  necessity,  etc.,  while  the 
third  viewer  reported  adversely;  and  (2)  that  section 
5581,  B.  S.  1909,  was  unconstitutional,  in  that  the  no- 
tice therein  prescribed  was  not  due  process  of  law.  The 
court  said: 

"Neither  of  the  issues  thus  tendered  can  avail'  defendant 
in  this  action,  because  a  drainage  district  Is  a  public  cor- 
poration, and  the  legality  of  its  organization  and  the  suf- 
ficiency of  its  corporate  existence  cannot  be  inquired  into 
in  this  collateral  action." 

In  Burkhard  v.  Pa.  Water  Co.,  234  Pa.  41,  82  Atl. 
1120,  the  Supreme  Court  approved  the  opinion  of  the 
lower  court,  which  said: 

"It  has  been  uniformly  held  that  the  validity  of  a  charter 
for  a  public  purpose  cannot  be  determined  in  a  collateral 
proceeding  by  a  private  suitor.  It  can  only  be  dt)ne  in  a 
direct  proceeding  in  which  the  commonwealth  is  a  party." 

In  Wright  V.  Phelps,  89  Vt.  107,  94  Atl.  294,  the 
court  says : 
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"And  the  courts  go  so  far  as  to  hold  that,  so  long  as 
the  state  'does  not  see  fit  to  interfere  and  terminate  the 
existence  thereof  by  direct  proceeding,  a  municipal'  cor- 
poration which  has  been  created  under  the  provisions  of  ah 
unconstitutional  statute  may  exercise  upon  the  citizen, 
through  its  officers,  the  powers  conferred  upon  it  by  statute, 
as  fully  and  completely  as  if  it  was  created  by  a  law  valid 
in  every  particular.  The  reason  is  that,  until  th^  state  in- 
stitutes proceedings  by  which  the  organized  municipal 
government  'is  overturned  and  suppressed,  it  is  de  facto, 
and  the  public  functions  with  which  it  is  charged,  within 
the  scope  of  its  apparent  powers  may  be  lawfully  exercised 
by  its  officials  as  de  facto  officers.'  " 

In  Shapleigh  v.  San  Angelo,  167  U.  S.  646,  17  Sup. 
Ct.  957,  42  L.  Ed.  310,  it  is  said  to  be  the  general  rule 
that  the  state,  being  the  creator  of  municipal  corpora- 
tions, is  the  proper  party  to  impeach  the  validity  of 
their  creation;  that,  if  the  state  acquiesces  in  the  va- 
lidity of  the  muncipal  corporation,  its  corporate  exist- 
ence cannot  be  collaterally  attacked. 

In  Graham  v.  City  of  Greenville,  67  Tex.  62,  2  S.  W. 
742,  it  is  said  that,  if  the  municipality  has  been  illeg- 
ally constituted,  the  state  only  can  take  advantage  of 
the  fact,  and  in  a  proceeding  instituted  for  the  purpose 
of  testing  the  validity  of  its  charter. 

In  Inhabitants  of  Fredericktown  v.  Fox,  84  Mo.  59, 
the  defendant  offered  to  show  that  the  plaintiff  was  not 
a  corporation,  but  the  court  would  not  permit  it,  and 
said  that  such  a  question  could  be  raised  by  the  state 
itself,  and  that  a  private  person  cannot,  directly  or  in- 
directly, usurp  this  function  of  government. 

In  the  case  of  State  v.  Rich,  20  Mo.  393,  Rich  was 
indicted  by  the  grand  jury  of  Stone  county!  He  moved 
to  quash  on  the  ground  that  the  act  creating  Stone 
county,  where  the  indictment  was  found,  was  unconsti- 
tutional. The  court  held  that  it  could  not  inquire  into 
the  matter  in  a  collateral  way,  that  it  could  only  be  de- 
termined in  a  direct  proceeding  instituted  by  the  state, 
saying : 
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"Any  other  oourse  would,  it  eeeme  to  ue,  be  impracticable, 
and,  if  practicable,  full  of  intolerable  Inconveniences,  and: 
against  all  reason." 

In  the  case  of  Wendt  v.  Berry,  154  Ky.  586,  157  S.  W. 
1115,  45  L.  B.  A.  (N.  S.)  1101,  Ann.  Caa.  1915C,  498, 
it  is  held  that  where  a  city  government  is  organized 
under  a  statute  subsequently  declared  unconstitutional, 
persons  who,  during  the  existence  of  the  city  gOTem- 
ment,  received  benefits  from  public  improvements  con- 
tracted for  by  the  city  authorities  may  not  escape  the 
payment  of  the  amount  due  the  contractor  for  the  ben- 
efits on  the  sole  ground  that  the  city  government  was 
void,  in  that  the  persons  acting  as  its  oflScers  were  with- 
out authority  to  create  any  enforceable  demand  grow- 
ing out  of  contracts  entered  into  by  them,  for  the  oflSc- 
ers  were  de  facto  ofiicers. 

In  the  case  of  Nagel  v.  Bosworth,  148  Ky.  807,  147 
S.  W.  940,  it  is  held  that  the  acts  of  the  circuit  judge 
appointed  under  an  unconstitutional  statute,  performed 
before  the  statute  was  declared  unconstitutional,  were 
valid. 

In  the  case  of  Coast  Co.  v.  Spring  Lake,  56  N.  J.  Eq. 
615,  36  Atl.  21,  the  court  said : 

"No  matter  how  clearly  unconstitutional  are  the  pro- 
visions of  tbe  general  act  providing  for  the  organization  of 
a  municipality,  no  matter  if  in  some  other  suit  similar 
statutes  or  the  same  statute  have  been  decided  to  be  inimi- 
cal to  the  Constitution,  nevertheless  such  a  municipality 
is  a  de  facto  corDoration  until  its  municipal  existence  is 
annulled  by  a  direct  proceeding  instituted  for  that  pur- 
pose." » 

And  further: 

"After  the  corporation  has  been  organized  Its  existence 
can  be  called  in  question  only  by  information  in  the  na- 
ture of  a  writ  of  quo  warranto  allowed  by  permission  of 
the  Attorney  General.  No  unconstitutional  feature  in  the 
scheme  provided'  by  the  Legislature  for  the  institution  of 
such  a  municipal  corporation  can  be  made  a  ground  for 
refusing  to  recognize  the  corporate  function  of  a  munici- 
pality so  created  when  the  corporate  existence  is  involved 
in  a  collateral  proceeding." 
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The  same  view  is  adhered  to  by  the  court  in  the  cases 
of  Attorney  General  v.  Town  of  Dover,  *62  N.  J.  Law, 
138,  41  Atl.  98 ;  Lang  v.  Mayor,  etc.,  City  of  Bayonne, 
74  N.  J.  Law,  455,  68  Atl.  90,  15  L.  R.  A.  (N.  8.)  93, 
122  Am.  St.  Rep.  391,  12  Ann.  Cas.  961 ;  Meyer  v.  Som- 
erville  Water  Co.,  82  N.  J.  Eq.  572,  89  Atl.  545 ;  Morris 
V.  Fagin,  85  N.  J.  Law,  617,  90  Atl.  267 ;  Devlin  v.  Wil- 
son, 88  N.  J.  Law,  180,  96  Atl.  42;  and  La  Monte  v. 
Lurich,  86  N.  J.  Eq.  26,  100  Atl.  1031. 

In  the  case  of  City  of  Topeka  v.  Dwyer,  70  Kan.  244, 
78  Pac.  417,  the  court  held  that  the  constitutionality  of 
the  statute  for  the  enlargement  of  the  corporate  areas 
of  cities,  apparently  regular  in  form  and  fairly  indica- 
tive of  the  legislative  will,  cannot  be  collaterally  at- 
tacked in  a  prosecution  for  the  enforcement  of  a  city 
ordinance  within  territory  annexed  by  virtue  of  pro- 
ceedings authorized  by  such  statute.  The  court  says, 
after  quoting  from  Cooley's  Const.  Lim.,  to  the  effect 
that  the  courts  will  not  permit  the  corporate  character 
of  a  corporation  to  be  questioned  collaterally  if  it  ap- 
pears to  be  acting  under  color  of  law  and  recognized 
by  the  state  as  such,  and  from  other  authorities  to  the 
same  effect: 


Iff 


'These  general  statements  are  Inconcluslye,  however, 
because  the  expression  'color  of  law'  needs  definition;  and 
the  question  still  remains,  will  an  Invalid  statute  or  a 
statute  Invalid  for  particular  reasons,  afford  'color  of  law'? 
If  the  legally  equivalent  phrase,  .'mere  semblance  of  legal 
right'  (7  Cyc.  401),  be  substituted,  there  Is  stable  ground 
for  asserting  that  a  statute  apparently  complying  with  the 
forms  prescribed  by  the  Constitution  for  its  enactment,  and 
containing  an  intelligible  declaration  of  the  legislative  will 
with  respect  to  some  matter  fairly  within  the  range  of 
legislative  cognizance,  does  make  a  semblance,  a  show,  an 
appearance,  of  legal  right.  The  argument,  however,  Is 
frequently  made  that  without  a  law  there  can  be  no  or- 
ganizatlon  or  annexation,  and  that  an  unconstitutional  law 
Is  no  law;  and  from  these  premises  It  is,  of  course,  a  short 
cut  to  the  conclusion  that  annexation  under  an  unconstitu- 
tional statute  is  utterly  void  and  may  be  collaterally  at- 
tacked at  any  time. 

"This  reasoning  utterly  ignores  the  foundation  of  the 
rule  forbidding  collateral  question  of  the  existenjne  'of 
mnnldpal  corporations.  The  rule  rests  wholly  ^n  expedl- 
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ence,  and  operates  In  dBflance  of  other  legal  doctrines.  The 
consequence  to  society  of  allowing  private  collateral  at- 
tacks upon  the  existence  of  cities  would  be  intolerable,  and 
hence  courts  are  concerned  with  the  question,  not  if  there 
exists  a  valid  law,  but  if  considerations  of  the  public  wel- 
fare shall  forbid  any  inquiry  as  to  whether  or  not  there 
is  a  valid  law;  not  if  constitutional  limitations  have  been 
transgressed,  but  if  the  public  tranquility  and  the  effective 
administration  of  government  require  that  the  matter  of 
validity  or  invalidity  shall  be  ignored,  and  a  situation  of 
affairs  be  arbitrarily  recognized  as  if  it  were  legal,  whether 
in  fact  it  be  so  or  not." 


The  court  held  that,  even  though  the  statute  author- 
izing annexation  of  adjoining  territory  was  unconstita- 
tional,  that  the  question  could  not  be  raised  save  by 
the  state  by  a  direct  proceeding. 

In  the  case  of  Ashley  v.  Board  of  Supervisors,  60 
Fed.  55,  8  C.  C.  A.  455,  the  court  said : 

"An  unconstitutional  and  void  law  may  yet  be  color  of 
authority  to  support,  as  against  anybody  but  the  state,  a 
public  or  private  corporation  de  facto,  where  such  corpora- 
tion is  of  a  kind  which  is  recognized  by,  and  its  existence 
is  consistent  with,  the  paramount  law,  and  the  general 
system  of  law  in  the  state." 


In  Miller  v.  Perris  Irrigation  District  (C.  C.)  85  Fed. 
693,  the  organization  of  the  irrigation  district  was  chal- 
lenged as  unconstitutional  in  a  collateral  proceeding. 
The  United  States  Circuit  Court  for  the  Southern  Dis- 
trict of  California  said: 

"The  rule,  sustained  by  the  overwhelming  current  of 
authorities,  and  based  on  considerations  of  public  policy, 
is  that,  where  a  reputed  corporation  Is  acting  under  forms 
of  law,  unchallenged  by  the  state,  the  validity  of  Its  or- 
ganization cannot  be  drawn  in  question  by  private  parties. 
Corporate  franchises  are  grants  of  sovereignty  only,  and, 
if  the  state  acquiesces  In  their  usurpation.  Individuals  will 
not  be  heard  to  complain.  Neither  the  nature  nor  extent 
of  an  Illegality  in  its  organization  can  affect  the  existence 
of  a  reputed  corporation,  if  the  requisites  just  stated  are 
present;  that  is,  if  such  corporation  be  acting  under  color 
of  law,  and  the  state  makes  no  complaint." 

In  the  case  of  Riley  v.  Garfield  Township,  58  Kan. 
299,  49  Pac.  85,  the  court  held  that,  until  the  dissoluti<»i 
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of  Garfield  county  in  an  action  of  quo  warranto  brought 
by  the  isittomey  general  for  that  purpose,  the  acts  of 
all  its  <^cers  were  valid  and  binding,  notwithstanding 
the  unconstitutionality  of  its  organization. 

In  Dillon  on  Municipal  Corporations  (5th  Ed.)  §  67, 
the  author  says: 

"Where  a  reputed  oorporation  l8  acting  under  forms  of 
law,  unchallenged  by  the  state,  neither  the  nature  nor  the 
extent  of  any  illegality  in  the  organization  can  affect  the 
existence  of  the  reputed  organization.  *  *  *  Even  it 
the  illegality  in  the  organization  arises  from  the  uncon- 
stitutional character  of  the  statute  purporting  to  authorize 
the  organization,  it  is  nevertheless  a  corporation  de  facto, 
if  its  nature  be  such  as  is  recognized  by  the  general  system 
of  law  of  the  state." 

In  Speer  v.  Board  of  County  Commissioners,  88  Fed. 
749,  32  C.  C.  A.  101,  the  court  said: 

"We  are  unable  to  yield  our  assent  to  the  broad  propo- 
sition that  there  can  be  no  de  facto  corporation  under  an 
unconstitutional  law.  Such  a  law  passes  the  scrutiny  and 
receives  the  approval  of  the  Attorney  General,  of  the  law- 
yers who  compose  the  Judiciary  committees  of  the  state 
legislative  bodies,  of  the  Legislature,  and  of  the  Governor, 
before  it  reaches  the  statute  book.  When  it  is  spread  upon 
that  book,  it  comes  to  the  people  of  a  state  with  the  pre- 
sumption of  validity.  Courts  declare  its  invalidity  with 
hesitation,  and  after  long  deliberation  and  much  considera- 
tion, even  when  its  violation  of  the  organic  law  is  clear, 
and  never  when  it  is  doubtful.  Until  the  judiciary  has  de- 
clared it  void,  men  act  and  contract,  and  they  ought  to  act 
and  contract,  on  the  presumption  that  it  is  valid;  and 
where,  before  such  a  declaration  Is  made,  their  acts  and 
contracts  have  affected  public  Interest  or  private  rights, 
they  must  be  treated  as  valid  and  lawful.  The  acts  of  a 
de  facto  corporation  or  officer  under  an  unconstitutional 
law  before  its  invalidity  is  challenged  in  or  declared  by  the 
Judicial  department  of  the  government  cannot  be  avoided, 
as  against  the  interest  of  the  public  or  of  third  parties, 
who  have  acted  or  Invested  in  good  faith  in  reliance  upon 
their  validity,  by  any  ex  post  facto  declaration  or  decision 
that  the  law  under  which  they  acted  was  void." 

The  case  of  State  of  Iowa  v.  City  of  Des  Moines,  96 
Iowa,  521,  65  N.  "W.  818,  21  L,  R.  A.  186,  59  Am.  St. 
Rep.  381,  was  a  direct  attack  by  the  state  upon  the  con- 
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stitutionality  of  the  act  providing  for  the  annexation 
of  contiguous  territory  by  the  city  of  Des  Moines.  The 
court  held  that  the  act  was  void  as  being  a  violation  of 
the  constitutional  provision  in  regard  to  special  and 
local  legislation,  yet  the  court  held  that  the*  act  was 
color  of  law  for  the  annexation  and  for  the  application 
of  the  principles  of  estoppel. 

In  the  case  of  Chicago,  St.  Louis  &  N.  0.  R.  Co.  v. 
Town  of  Kentwood,  49  La.  Ann.  931,  22  South.  192,  the 
court  held  that  the  constitutionality  of  the  legislative 
act  providing  the  method  of  creating  municipal  corpor- 
ations and  the  organization  of  the  municipal  corpora- 
tion under  the  act  could  not  be  attacked  collaterally  by 
the  defendant  resisting  tax  claimed  by  the  corporation. 
See,  also,  Coxe  v.  State,  144  N.  Y.  396,  39  N.  E.  400 ; 
State  V.  Gardner,  54  Ohio  St.  24,  42  N.  E.  999,  31  L. 
R.  A.  660 ;  Coe  v.  Gregory,  53  Mich.  19,  18  N.  W.  541 ; 
McCain  v.  Des  Moines,  128  Iowa,  331,  103  N.  W.  979. 

Judge  Cooley  says  (Cooley's  Const.  Lim.  363.) : 

"In  proceedings  where  the  question  whether  a  corpora- 
tion exists  or  not  arises  coHaterally,  the  courts  will  not 
permit  its  corporate  character  to  be  questioned,  if  it  appear 
to  he  acting  under  color  of  law»  and  recognized  hy  the 
state  as  such.  Such  a  question  should  he  raised  hy  the 
state  itself,  hy  quo  warranto  or  other  direct  proceeding." 

Color  of  law  has  been  defined  to  be  **the  appearance 
or  semblance,  without  the  substance,  of  legal  right; 
mere  semblance  of  legal  right."    11  C.  J.  1225. 

The  question  has  never  been  heretofore  before  the 
courts  of  this  state,  and  we  are  free  to  adopt  that  poli- 
cy and  rule  of  law  which  is  calculated  to  best  subserve 
the  interests  of  the  state  and  its  people.  Here  we  have 
a  statute  which,  to  say  the  least,  has  the  appearance  of 
a  valid  law,  enacted  by  the  legislature,  the  branch  of  the 
state  government  charged  with  the  creation  of  munici- 
pal corporations,  under  which  an  existing  municipal 
corporation  was  given  the  right  to  reincorporate  under 
the  new  statute,  which  its  people  did  in  good  faith.  The 
ofiicers  of  the  old  municipality,  relying  upon  the  validi- 
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ty  of  the  act,  voluntarily  surrendered  their  offices,  and 
turned  over  the  money  and  property  of  the  city  and 
the  management  of  its  affairs  to  the  officers  elected  un- 
der the  charter  adopted  pursuant  to  the  new  enactment. 
These  new  officers,  in  the  utmost  good  faith,  have  ad- 
ministered the  affairs  of  the  city,  have  spent  its  money, 
levied  taxes,  enacted  ordinances  under  which  perhaps 
people  have  been  imprisoned.  The  county  treasurer  has 
collected  the  city  taxes,  and,  relying  upon  the  validity 
of  the  act,  has  turned  over  to  the  city  commissioners 
the  money.  Contracts  have  been  made  by  the  new  city 
government,  property  acquired  and  used  for  the  bene- 
fit of  the  city,  and  obligations  are  outstanding,  signed 
by  the  officers  under  the  new  charter.  If  we  should  ap- 
ply the  rule  adopted  by  some  of  the  courts,  and  hold 
that  the  doctrine  announced  by  Mr.  Justice  Field  in  the 
Norton-Shelby  County  case,  supra,  applies,  we  would 
destroy  the  only  existing  government  in  Albuquerque. 
Chaos  and  disorder,  confusion  and  endless  litigation, 
would  result,  and  bankruptcy  and  ruin  would  possibly 
confront  the  county  treasurer,  who  had  paid  over  to  the 
supposed  officers  of  the  city,  in  the  utmost  good  faith, 
money  which  he  justly  assumed  the  commissioners  were 
entitled  to  receive.  Further,  the  terms  of  office  of  the 
mayor  and  one-half  of  the  old  councilmen  have  expired. 
There  would  not  even  be  a  quorum  left  to  transact  the 
business  of  the  city  and  to  fill  the  vacancies  existing  in 
the  old  offices. 

In  view  of  the  foregoing,  it  is  clear  that  the  court 
should  not  adopt  a  rule  of  law  which  would  bring  about 
such  results,  unless  required  to  do  so  by  the  most  co- 
gent reasons.  As  stated,  the  present  municipal  corpor- 
ation was  organized  under  sanction  of  a  legislative  act, 
which,  at  least,  was  color  of  law.  If  the  act  is  invalid, 
we  have  a  pretended  municipal  corporation  usurping  a 
franchise  belonging  to  the  state.  No  one  but  the  state  is 
injured  by  the  usurpation,  and  it  alone  should  be  enti- 
tled to  question  the  authority  of  the  municipality  which 
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it  has  permitted  to  organize,  take  oyei>  the  govemmeiit 
of  the  city,  and  incur  obligations,  make  contracts,  etc. 

Whether  the  question  of  the  constitutionality  of  the 
charter  could  have  been  raised  by  private  individuals 
or  at  the  time  the  new  corporation  took  over  the  govern- 
ment of  the  city  need  not  be  determined,  nor  are  we 
required  to  express  any  opinion  upon  the  question  as  to 
whether  the  same  rule  should  be  applied  to  a  private 
corporation.  We  are  alone  concerned  with  the  endeavor 
to  find  the  proper  rule  to  be  applied  to  a  municipal 
corporation  under  the  circumstances  presented  in  this 
case.  We  agree  with  those  authorities  that  hold  that  a 
municipal  corporation  created  under  an  unconstitu- 
tional charter  is  a  de  facto  corporation,  and  that  its  offic- 
ers are  de  facto  officers ;  that  the  existence  of  the  corpor- 
ation and  its  right  to  make  contracts,  and  transact  busi- 
ness as  such  corporation  cannot  be  raised  collaterally; 
that  it  can  only  be  questioned  by  the  state  in  a  direct 
proceeding,  instituted  by  the  Attorney  General  for  that 
purpose;  that  until  the  question  is  thus  raised  and  an 
adjudication  had  ousting  the  corporation  from  the  ex- 
ercise of  the  franchise,  all  acts  done  and  contracts  made 
by  the  officers  of  such  a  de  facto  municipality  are  as 
valid  and  binding  upon  it  and  the  property  within  its 
limits  as  though  such  officers  were  de  jure  officers  of  a 
de  jure  corporation.  For  this  reason  we  decline,  in  this 
case,  to  pass  upon  the  question  of  the  constitutionality 
of  the  legislative  act  in  question. 

[10]  It  is  lastly  urged  that  there  is  a  question  as 
to  whether  or  not  the  city  had  the  power  to  purchase 
the  property  of  the  Water  Supply  Company.  Section 
3716,  Code  1915,  provides: 


tti 


'That  any  Incorporated  city,  town  or  vlllase  is  hereby 
authorized  and  empowered,  subject  to  the  limitations  and 
in  accordance  with  the  provisions  of  article  IX  of  the  Con- 
stitution, to  issue  negotiable  bonds  for  the  purpose  of  se- 
curing funds  for  the  construction  or  purchase  of  a  system 
for -supplying  water,  or  of  a  sewer  system  for  such  city, 
town  or  village." 
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It  will  thus  be  seen  that  under  this  section  an  incor- 
porated city  is  given  authority  to  issue  negotiable  bonds 
for  the  purpose  of  securing  funds  for  the  construction 
or  purchase  of  a  system  for  supplying  water.  In  3 
Dillon  on  Municipal  Corporations  (5th  Ed.)  §  1296, 
the  author  says : 

"The  nature  of  the  service,  and  the  urgent  necessity  of 
furnishing  it  to  a  municipfillty,  have  led  the  courts  to  inter 
the  power  to  provide  it  from  any  fair  grant  of  power  to  which 
it  may  be  said  to  be  naturally  incident;  e.  g.,  the  general 
power  of  a  city  in  respect  to  police  regulations,  the  preserv- 
ation of  the  public  health,  and  the  general  welfare,  includes 
authority  to  use  the  usual  means  of  carrying  the  power 
conferred  into  effect;  and  inasmuch  as  water  and  light  are 
inseparably  bound  up  with  each  of  these  matters,  such  au- 
thority, by  implication,  authorizes  the  city  to  construct 
municipal  water  and  light  works,  if  in  so  doing  it  con- 
travenes no  constitutional  or  statutory  provision." 

The  section  of  the  statute  quoted  in  connection  with 
clause  67,  §  3564,  which  authorizes  the  erection  and  op- 
eration of  gas  and  electric  works  by  cities,  and  to  pro- 
vide means  for  protection  from  fire,  and  to  issue  and 
sell  bonds  for  the  purpose,  clearly  confers  upon  cities 
and  towns  the  power  and  authority  to  purchase  a  sys- 
tem of  waterworks. 

Upon  the  whole  we  find  no  valid  objection  to  the  va^ 
lidity  of  the  bonds  in  question,  and  for  this  reason  the 
judgment  of  the  court  below  will  be  affirmed,  and  it  is 
so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.  concur. 


[No.   2154,  July  15,   1918.]  v 

STATE  v.  SMITH. 


SYLLABUS  BY  THE  COURT. 
1.  Appeals  are  heard  upon  the  record  and  hy  the  record 
determined,  and  the  appellate  court  will  not  receive  evi- 
dence to  supply  omissions  therein;  hence,  where  the  record 
falls  to  show  that  a  defendant  in  the  court  helow  had  ex- 
l^austed  his  challenges  to  Jnrors,  such  fact  cannot  be  shown 
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by  evidence  in  the  form  of  afifidavlts  filed  In  the  appellate 
court  P.  407 

2.  A  bin  of  exceptions  is  construed  most  strongly  against 
the  appellant.  P.  407 

3.  Where  a  challenge  for  cause  to  a  Juror  is  improperly 
sustained,  the  error  will  be  regarded  as  immaterial  and 
without  prejudice  if  the  objecting  party  did  not  challenge 
the  Juror  peremptorily  and  his  peremptory  challenges  were 
not  exhausted.  This  upon  the  theory  that  a  party  must  use 
all  ayailable  means  to  exclude  all  objectionable  Jurors,  and 
that  a  failure  to  do  so  constitutes  a  waiver.  P.  407 

4.  Where  a  defendant  is  on  trial,  on  a  charge  of  mur- 
dering a  sheriff  who  attempted  to  rearrest  him  upon  his 
escape  from  Jail,  where  he  was  being  held  under  a  commit- 
ment, awaiting  trial  on  a  felony  charge,  such  commitment 
and  Jail  records  are  competent  evidence  and  are  admissible 
for  the  purpose  of  showing  that  he  was  being  legally  con- 
fined, thus  Justifying  the  sheriff  in  pursuing  and  recapturing 
him,  and  also  for  the  purpose  of  showing  the  motive  which 
actuated  such  a  defendant  slaying  the  officer.  P.  408 

.  5.  Where  there  is  no  evidence  warranting  a  verdict  of 
manslaughter,  in  a  prosecution  for  murder,  the  court  should 
not  instruct  on  the  law  of  manslaughter.  P.  409 

6.  Errors  in  instructions,  unless  the  same  have  been 
called  to  the  attention  of  the  trial  court  and  correction 
sought  before  the  instructions  are  given  to  the  Jury,  will  not 
be  considered  on  appeal.  P.  410 

Appeal  from  District  Court,  Dona  Ana  County ;  Med- 
ler,  Judge. 

A.  B.  Smith,  alias  Dashley,  was  convicted  of  murder 
in  the  first  degree,  and,  from  the  judgment  on  the  ver- 
dict, he  appeals.    Affirmed.    • 

McFiE,  Edwards  &  McFie,  of  Santa  Pe,  for  appellant. 

H.  L.  Patton,  Attorney  General,  and  Milton  J.  Hel- 
MicK,  Assistant  Attorney  General,  for  the  State. 


JANUARY  TERM,  1918.  407 


State  y.  Smith,  24  N.  M.  406. 


OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  Smith  was  convicted  in  the 
district  court  of  Dona  Ana  county  of  murder  in  the  first 
degree.  From  the  judgment  pronoui^ced  upon  the  ver- 
dict, he  appeals. 

The  facts  out  of  which  the  homicide  occurred  are  fully 
stated  in  the  opinion  by  this  court  in  th^  case  of  State  of 
New  Mexico  v.  Starr,  24  N.  M.  180, 173  Pac.  674,  not  yet 
oflScially  reported,  and  need  not  be  repeated  here.  It  is 
sufficient  to  say  that  Smith,  alias  Dashley,  was  one  of 
the  parties  who  escaped  with  Starr  from  the  Luna  coun- 
ty jail ;  that  he  was  with  the  escaping  party  when  Steph- 
ens, the  sheriff,  was  shot  and  killed ;  that  appellant  was 
armed ;  that  he  escaped  after  Sheriff  Stephens  was  killed 
and  was  not  apprehended  fori  some  months.  Appellant 
was  placed  upon  trial  under  an  indictment  containing 
three  counts,  but  was  only  convicted  on  the  second 
count,  which  charged  him  with  being  a  principal  in  the 
second  degree  to  the  murder  of  Dwight  Stephens.  Be- 
fore the  case  was  submitted  to  the  jury,  the  state  dis- 
.  missed  the  first  count ;  only  the  second  and  third  being 
submitted  to  the  jury. 

[1-3]  The  first  point  urged  is  that  the  court  erred 
in  refusing  to  sustain  the  challenge  for  cause  interposed 
to  three  of  the  jurors  selected  to  try  the  case.  The  bill 
of  exceptions  included  in  the  transcript  fails  to  show 
that  defendant  exhausted  any  of  his  peremptory  chal- 
lenges. This  omission  in  the  bill  of  exceptions  is  at- 
tempted to  be  supplied  by  affidavits  filed  in  this  court 
showing  that  appellant  did  in  fact  exhaust  all  his  chal- 
lenges, hence  that  he  was  prejudiced  by  the  overruling 
of  his  challenge  for  cause.  This  fact,  however,  cannot 
be  made  to  appear  in  this  court  in  such  manner.  As 
stated  in  Elliott's  Appellate  Procedure,  §  186: 

"The  transcript  is  the  source  from  which  appellate  tri- 
hunals  obtain  their  knowledge  of  the  facts  involved  in  the  con- 
troversy between  the  parties  before  them,  as  Well  as  the 
source  from  which  they  derive  their  knowledge  of  the  ques- 
tions upon  which  it  is  their  duty  to  pronounce  Judgment. 
^     *     *     The  courts  have  again  and  again  adjudged  that 
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appeals  are  heard  upon  the  record  and  by  the  record  de- 
termined." 

It  is  universally  held  that  the  duty  devolves  upon  the 
appellant  to  bring  *to  the  higher  court  a  perfect  record, 
and  that,  in  determining  the  merits  of  an  appeal,  the 
appellate  court  will  look  alone  to  the  record  and  will  not 
receive  evidence  to  supply  omissions  therein.  Again,  it 
is  the  rule  that  a  bill  of  exceptions  is  construed  most 
strongly  against  appellant.  4  C.  J.  244.  The  weight  of 
authority  is  to  the  effect  that,  when  a  diallenge  for 
cause  to  a  juror  is  improperly  overruled,  the  error  will 
be  regarded  as  immaterial  and  without  prejudice  if  the 
objecting  party  did  not  challenge  the  juror  peremptori- 
ly and  his  peremptory  challenges  were  not  exhausted; 
this  upon  the  theory  thatr  a  party  must  use  all  availa- 
ble means  to  exclude  all  objectionable  jurors,  and  that 
a  failure  to  do  so  constituted  a  waiver  of  his  objection. 
24  Cyc.  323,  324.  We  agree  with  the  majority  rule. 
This  being  true,  it  is  our  duty  to  assume  that  appellant 
was  not  harmed  by  the  failure  to  sustain  his  challenge 
for  cause. 

It  further  appears  from  the  bill  of  exceptions  that 
only  a  portion  of  the  evidence  given  by  the  jurors  upon 
their  examination  is  included.  Other  questions  asked 
of  them  by  court  or  counsel  may  have  fully  shown  their 
qualifications  to  sit  in  the  present  case. 

[4]  The  third  point  urged  is  that  the  court  com- 
mitted error  in  permitting  the  state  to  put  in  evidence 
the  commitments  under  which  the  appellant  and  those 
jointly  indicted  with  him  were  arrested  and  placed  in 
the  county  jail  of  Luna  county,  and  also  that  error  was 
committed  in  permitting  the  state  to  put  in  evidence 
the  jail  records  of  such  county,  showing  the  fact  that 
the  defendant  and  the  others  named  were  incarcerated 
in  such  county  jail  at  the  time  and 'prior  to  their  es- 
cape therefrom.  The  objection  urged  to  this  evidence  is 
that  it  tended  to  show  that  the  parties  had  committed 
a  crime  other  than  that  for  which  they  were  being 
tried,  and  that  proof  of  such  other  independent  crimd 
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was  prejudicial  to  them.    Apf^ellant  contends  that  un- 
der the  rule  laid  down  in  the  ease  of  State  v.  Starr,  su- 
pra, not  yfet  officially  reported,  the  evidence  here  in 
question  was  clearly  improper  because  the  court  in  its 
twenty-fourth  instruction  told  the  jury  that  such  com-  • 
mitments  and  jail  records  were  admitted  in  evidence 
for  the  purpose  of  showing,  if  they  did  show,  the  le- 
gality of  the  detention  and  incarceration  of  the  pris- 
oners named  in  such  commitments,  in  the  Luna  county 
jail.    This  evidence  was  clearly  admissible  upon  several 
distinct  grounds.     It  was  properly  received,  as  stated 
by  the  court,  for  the  purpose  of  showing  that  the  par- 
ties who  broke  jail,  and  subsequently  killed  the  sheriff 
who  pursued  them,  were  legally  incarcerated  therein. 
If  such  was  the  fact,  the  sheriff  had  the  right  to  pursue 
and  recapture  them,  and,  if  they  resisted  arrest  with 
knowledge  of  the  purpose  of  the  sheriff  and  his  depu- 
ties and  slew  the  sheriff  for  the  purpose  of  evading  re- 
capture, they  would  be  guilty  of  murder  in  the  first 
degree.     An  escai^  prisoner  who  is  either  convicted 
or  held  for  trial  under  a  warrant,  fair  on  its  face,  who 
shpots  an  officer  attempting  to  recapture  him,  is  guilty 
of  murder.     The  status  of  the  defendant  would  have 
been  quite  different  had  he  and  his  co-conspirators  been 
illegally  held  as  prisoners  in  the  Luna  county  jail.    It 
was  proper  for  the  state  to  show  that  they  were  legally 
confined  in  the  jail,  and  for  this  purpose  the  commit- 
ments were  proper  evidence.     Such  evidence  was  also 
admissible  for  the  purpose  of  showing  motive  on  the 
part  of  the  defendant  and  his  co-conspirators  in  slay- 
ing the  officer  attempting  to  arrest  them.     The  fact 
that  they  were  in  prison  awaiting  trial  on  felony  charg- 
es furnished  a  strcmg  motive  for  tiieir  slaying  of  the 
officer  who  was  attempting  to  rearrest  them  and  hold 
them  for  trial. 

[5]  It  is  next  complained  that  the  court  conunitted 
error  in  not  instructing  the  jury  upon  the  law  of  man- 
slaughter as  requested  by  the  appellant.  There  is  no 
merit  in  this  contention.     The  proof  did  not  warrant 
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the  giving  of  the  instruction  upon  the  subject  of  man- 
slaughter. The  defendant  was  either  guilty  of  murder, 
or  he  was  entitled  to  acquittal.  Where  there  is  no  evi- 
dence warranting  the  giving  of  an  instruction  on  the 
subject  of  manslaughter,  a  request  to  charge  the  jury 
on  the  law  of  manslaughter  is  properly  refused.  Ter- 
ritory V.  Archuleta,  16  N.  M.  219,  114  Pac.  285;  Ter- 
ritory V.  Hendricks,  13  N.  M.  300,  84  Pac.  523 ;  Terri- 
tory V.  Clark,  15  N.  M.  35,  99  Pac.  697. 

[6]  The  fifth  point  urged  is  that  the  court  erred  in 
its  eighteenth  and  nineteenth  instructions  to  the  jury, 
in  that  such  instructions  assumed  that  the  deceased, 
Stephens,  had  been  killed  by  Starr.  The  court  in  a 
prior  instruction  had  clearly  told  the  jury  that  this 
was  one  of  the  facts  which  they  must  determine;  but 
aside  from  this  the  appellimt  failed,  in  the  court  be- 
low, to  call  to  the  attention  of  the  court  any  vice  or  in- 
firmity in  the  instructions  in  question — did  not  object 
to  the  giving  of  the  same  or  except  thereto,  and  give 
the  trial  court  an  opportunity  to  corr^ct  the  same.  Er- 
rors in  instructions,  unless  the  same  have  been  called 
to  the  attention  of  the  trial  court,  and  correction  sought 
before  the  instructions  are  given  to  the  jury,  will  not  be 
considered  on  appeal.  Territory  v.  Harwood,  15  N.  M.- 
424,  110  Pac.  556,  29  L.  R.  A.  (N.  S.)  504;  United 
States  V.  Cook,  15  N.  M.  124,  103  Pac.  305;  State  v. 
Gonzales,  19  N.  M.  467,  144  Pac.  1144;  State  v.  Mc- 
Knight,  21  N.  M.  14,  153  Pac.  76.  For  this  reason  there 
is  no  question  here  for  review. 

The  same  thing  is  true  as  to  the  objections  urged  to 
the  eleventh  instruction  given  by  the  court  of  its  own 
motion. 

Other  grounds  of  error  were  assigned,  but  they  are 
either  disposed  of  by  the  opinion  in  the  case  of  State  v. 
Starr,  supra,  or  clearly  without  merit  and  require  no 
discussion. 

For  these  reasons  the  judgment  of  the  district  court 
will  be  affirmed,  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 
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[No.  2273,  July  17.  1918.] 

SARGENT  V.  CITY  OP  SANTA  FE  et  al. 

SYLLABUS  BY  THE  COURT. 
The  receiving  by  election  officers  of  illegal  or  improper  Yotes 
will  not  alone  yitiate  an  election.    It  must  be  shown  affirma- 
tively in  order  to  overturn  the  declared  result  that  the  wrong- 
ful action  changed  it. 

Appeal  from  District  Court,  Santa  Fe  County ;  HoUo- 
man,  Judge. 

Suit  for  injunction  by  W.  G.  Sargent,  for  himself  and 
others  similarly  situated,  against  the  City  of  Santa  Fe 
and  others.  Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

E.  P.  Davies,  of  Santa  Fe,  for  appellant. 

J.  J.  Kenney,  of  Santa  Fe,  for  appellees. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  This  suit  was  instituted  in  the  court 
below  by  appellant,  a  taxpayer  within  the  city  of  Santa 
Fe,  N.  M.,  for  the  purpose  of  enjoining  the  city  of  San- 
ta Fe  and  its  officers  from  issuing  and  selling  '*City 
Hall  Bonds  of  1918''  to  the  amount  of  $10,000.  The 
question  of  the  issuance  of  the  bonds  was  submitted  to 
a  vote  of  the  electors  of  such  city  at  the  regular  election 
for  aldermen  and  mayor  on  the  4th  day  of  April,  1918, 
and  was  approved  by  a  very  large  majority,  as  shown 
by  the  return  of  the  election  officials. 

Only  one  point  is  made  against  the  validity  of  the 
bonds  in  the  complaint.  It  is  conceded,  and  in  fact  the 
record  shows,  that  all  the  steps  for  the  issuance  of  the 
bonds  were  regular  and  according  to  law,  with  the  sin- 
gle exception  that  nontaxpaying  electors  were  permit- 
ted by  the  election  officials  to  vote  upon  the  proposition. 
The  constitution,  §  12,  art.  9,  limiting  the  debt-contract- 
ing power  of  municipalities,  provides: 
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"No  such  debt  shall  be  created  unless  the  question  of 
incurring  the  same  shall,  at  a  regular  election  for  council- 
men,  aldermen  or  other  oificers  of  such  city,  town  or  vil- 
lage, have  been  submitted  to  a  vote  of  such  qualified  electors 
thereof  as  have  paid  a  property  tax  therein  during  the  pre- 
ceding year,  and  a  majority  of  those  voting  on  the  question, 
by  ballot  deposited  in  a  separate  ballot  box,  shall  have 
voted  in  favor  of  creating  such  debt." 

The  trial  court  found  that  non-taxpaying  electors  had 
been  permitted  to  vote,  and  that  such  votes  so  east  had 
been  counted  and  canvassed  by  the  election  officials,  but  it 
further  found  that,  notwithstanding  the  fact  that  such  il- 
legal votes  were  received,  the  proposition  to  i&sue  the 
bonds  received  in  fact  a  majority  vote  of  the  "qualified 
electors  of  said  city  of  Santa  Fe  as  had  paid  a  proper- 
ty tax  during  the  preceding  year."  In  other  words, 
the  court  found  that  the  result  was  not  affected  by  the 
illegal  votes  cast  and  counted,  and  held  the  bonds  to  be 
legal  and  valid,  and  denied  the  injunction. 

Hence  the  point  for  determination  is  whether  the  re- 
ceipt by  election  officers  of  illegal  votes  and  counting 
and  canvassing  the  same  vitiates  the  election,  notwith- 
standing the  fact  that  the  result  is  not  affected  thereby. 
The  authorities  are  quite  uniform  in  holding  that  the 
receiving  of  illegal  or  improper  votes  will  not  alone 
vitiate  an  election;  that  it  must  be  shown  affirmatively 
in  order  to  overturn  the  declared  result  that  the  wrong- 
ful action  changed  it.  Dillon  on  Municipal  Corpora- 
tions, vol.  1,  §  376. 

In  the  case  of  Wooley,  etc.,  v.  Lousiville  Southern 
Railroad  Co.,  93  Ky.  223,  19  S.  W.  595,  an  almost  iden- 
tical question  was  involved.  There  as  a  prerequisite  of 
the  right  of  suffrage  the  payment  of  a  poll  tax  was  es- 
sential and  the  election  officers  permitted  all  to  vote, 
otherwise  qualified,  who  had  not  paid  the  poll  tax.  The 
court  said: 


««i 


'It  is  conceded  that  the  submission  to  legal  voters,  in  all 
cases,  is  a  condition  precedent  to  a  valid  election;  but  the 
receiving  of  Illegal  votes  by  the  ofFlcers  of  the  election, 
who  have  no  authority  to  order  an  election.  Is  wholly  a 
different  question.     For  if  the  election  has  been   legally 
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ordered,  the  oonditlon  precedent  to  a  valid  election  has 
been  complied  with;  and  if  the  officers  of  the  election  vio- 
late the  la^  in  receiving  Illegal  votes,  and  such  illegal 
votes  can  be  eliminated  and  the  true  result  of  the  legal 
votes  ascertained,  the  election  is  not  invalid,  but  it  will  be 
upheld." 

Thk  is  in  accord  with  the  overwhehning  weight  of 
authority,  f  See  3  B.  C.  L.  §  140,  and  cases  cited  under 
note,  and  see  note  to  the  case  of  Patton  v.  Watkins,  90 
Am.  St.  Rep.  43. 

The  court  in  the  instant  case  having  found  that  the 
illegal  votes  received  did  not  affect  the  result,  the  elec- 
tion was  not  vitiated,  and  the  bonds  proposed  to  be  ifi^ 
sued  are  legal  and  valid ;  hence  the  judgment  will  be  af- 
firmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.   2209,  July  17,  1918.] 

STATE  V.  YBARRA. 

SYLLABUS  BY  THE  COURT. 

1.  Deliberation  and  premeditation,  intent  to  kill,  and 
other  elements  of  murder  in  the  first  degree,  may  be  shown, 
like  other  facts,  either  by  direct  proof  or  by  circumstances 
from  which  their  existence  may  be  inferred.  Evidence  ex- 
amined, and  held  to  sustain  verdict  of  murder  in  the  first 
degree.  P.  415 

a 

2.  Where  th*e  capacity  of  a  witness  is  questioned  on 
account  of  immature  years  and  a  preliminary  examination 
touching  his  competency  is  allowed  by  the  trial  court,  at 
the  conclusion  of  which  the  court  expresses  the  opinion  that 
the  child  is  too  young  to  testify,  but  thereafter  upon  the 
request  of  the  state  it  permits  such  child  to  testify,  it  is  to 
be  presumed  that  the  trial  court  exercised  the  discretion 
conferred  by  section  2166  Code  1915,  and  that  the  court 
adjudged  the  witness  to  be  prima  facie  competent  to  testify, 
although  the  court  permitted  such  testimony  to  be  given 
subject  to  the  right  to  strike  the  same  from  the  Jury.      P.  417 
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3.  The  fact  that  a  child  states  in  express  terms  that  he 
does  not  understand  the  nature  of  an  oath  i^  not  of  itself 
sufficient  ground  for  his  exclusion  as  a  witness,  where  It 
clearly  appears  that  the  child  has  sufficient  Intelligence  to 
understand  the  nature  of  an  oath  and  to  narrate  the  facts, 
accurately,  and  knows  that  It  Is  wrong  to  tell  an  untrulh 
and  right  to  tell  the  truth,  and  that  If  he  told  an  untruth 
he  would  be  punished,  and  from  other  facts,  that  he  Is  In 
fact  competent  P.  420 

4.  In  a  capital  case  it  is  essential  that  defendant  be 
asked  by  the  court,  before  Judgment  is  passed,  whether  he 
has  anything  to  say  why  sentence  of  the  court  should  not 
be  pronounced  upon  him.  And,  where  it  &oea  not  affirmar 
tlvely  appear  from  the  transcript  of  record  that  such  in- 
quiry was  made  of  the  defendant  at  the  time  of  sentence, 
the  judgment  will  be  reversed;  but  a  reversal  on  these 
grounds  only  affects  the  sentence  and  judgment  and  leaves 
the  verdict  and  precedent  proceeding  In  full  force  and  effect. 

P.  420 

Appeal  from  District  Court,  Qr^nt  County;  Ryan, 
Judge. 

Pablo  Ybarra  was  convicted  of  murder  in  the  first  de- 
gree, and  he  appeals.  Remanded,  with  instructions  as 
to  the  entry  of  judgment  and  sentence  upon  the  verdict. 

A.  B.  Renehan  and  Carl  H.  Gilbert,  both  of  Santa 
Fe,  for  appellant. 

Mere  fact  that  defendant  killed  another  does  not 
prove  deliberation  and  premeditation. 

Terr.  v.  Baca,  11  N.  M.  559;  State  v.  Lane,  64  Mo. 
319 ;  People  v.  Gibson,  17  Cal.  283 ;  Farrar  v.  State,  42 
Tex.  265;  State  v.  Silk,  145  Mo.  240;  McDaniel  v. 
Comm.,  77  Va.  281 ;  Wharton  on  Homicide,  See.  149. 

If  witness  does  not  understand  nature  and  obligation 
of  oath,  he  is  not  qualified  to  testify. 

Sec.  2165,  Code  1915 ;  Terr.  v.  DeGutman,  8  N.  M.  92 ; 
Curtis  V.  Strong,  4  Day  56 ;  Clinton  v.  State,  33  Oh.  St. 
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33 ;  Miles  v.  U.  S.,  103  U.  S.  304 ;  Mills  v.  Cook,  57  S. 
W.  81 ;  Weeks  v.  State,  94  Atl.  774 ;  40  Cyc.  2239. 

The  allocutus  was  omitted  and  this  is  fatal. 
Terr.  v.  Herrera,  11  N.  M.  129. 

C.  A.  Hatch,  Assistant  Attorney  (Jeneral,  for  the 

State.  • 

In  courts  of  general  jurisdiction  details  of  trial  are 
presumed  to  be  regular. 
Terr.  v.  Webb,  2  N.  M.  14T. 

No  objection  was  made  to  lack  of  allocutus. 

Court  will  not  review  discretion  of  trial  court  in  per- 
mitting child  to  testify  except  to  ascertain  whether 
that  discretion  has  been  abused. 

State  V.  Armijo,  18  N.  M.  262. 

OPINION  OP  THE  COURT. 

EGBERTS,  J.  Appellant  was  convicted  of  murder 
in  the  first  degree,  and  appeals.  Counsel  who  repre- 
sented him  in  the  court  below,  by  appointment,  having 
enlisted  in  the  United  States  Army,  this  court  requested 
Hon.  A.  B.  Renehan  of  Santa  Fe  to  brief  the  case  in 
this  court.  In  this  work  he  was  assisted  by  Carl  H.  Gil- 
bert, also  of  Santa  Fe. 

Counsel  argue  that  the  judgment  should  be  reversed 
on  three  grounds :  First,  because  there  was  no  evidence 
from  which  it  coul^  be  properly  inferred  that  the  homi- 
cide was  either  premeditatedly  or  deliberately  commit- 
ted ;  second,  that  the  court  erred  in  permitting  the  dis- 
trict attorney  to  examine  the  witness  Francisco  Torres 
as  to  the  facts  at  issue  in  the  case  and  in  refusing  to 
withdraw  that  testimony  from  the  jury;  and,  third,  be- 
cause the  record  does  not  show  affirmatively  the  allo- 
cutus. 

fl]  The  first  point  made  requires  a  statement  of  the 
facts  as  presented  by  the  evidence  for  the  state.     The 
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jury  having  found  the  appellant  guilty  of  mxirder  in 
the  first  degree,  its  action  must  be  sustained  unless  there 
is  an  absence  of  evidence  showing  directly,  or  circum- 
stantially, premeditation  and  deliberation.  The  evi- 
dence on  behalf  of  the  state  shows  that  the  defendant 
went  to  the  home  of  the  deceased,  Sarah  Lemos,  with 
whom,  apparently,  he  had  prior  thereto  been  living,  al- 
though the  parties  were  not  married  to  each  other.  The 
deceased  was  living  in  a  house  with  another  woman; 
each,  however,  having  separate  apartments.  He  first 
went  to  the  door  of  the  apartment  occupied  by  Mrs. 
Barela  and  asked  for  the*  deceased.  He  wanted  to  go 
through  her  room,  but  the  witness  would  not  allow  him 
to  do  so  and  told  him  to  go  around  the  house.  Mrs. 
Barela  then  went  into  the  kitchen  and  told  the  deceased 
that  Pablo,  the  accused,  was  calling  her.  Accused  called 
the  deceased,  who  first  refused  to  go  outside,  but  stood 
in  the  door  and  talked  to  him.  After  talking  with  ac- 
cused for  a  short  time,  deceased  went  back  into  the  room 
after  her  shawl,  and  Mrs.  Barela  told  her  not  to  go 
out ;  that  Pablo  was  going  to  hurt  her,  but  deceased  re- 
plied that  she  thought  she  would  go  out  and  make  up 
with  him.  She  put  on  the  shawl,  stepped  outside  the 
door,  and  ,the  people  in  the  apartment  heard  her  scream 
and  say,  ** Don't  kill  me!'*  They  rushed  outside  and 
found  her  with  four  or  five  knife  wounds.  This,  in 
brief,  is  the  version  of  the  facts  testified  to  by  the  state's 
witnesses. 

In  Wharton  on  Homicide,  225,  the  author  says: 

"Deliberation  and  premeditation,  Intent  to  kill,  and  other 
elements  of  murder  in  the  first  degree,  may  be  shown,  like 
other  facts,  either  by  direct  proof,  or  by  circumstances 
from  which  their  existence  may  be  inferred.  No  rule  can 
be  laid  down  as  to  the  character  or  amount  of  proof  nec- 
essary to  show  deliberation  and  premeditation;  each  case 
must  depend  upon  its  own  facts.  A  premeditated  design  to 
kill  may  be  inferred  from  the  facts.  And  that  a  malicious 
killing  was  murder  in  the  first  degree  may  be  shown  by 
circumstantial  evidence.  The  question  is  one  for  the  jury 
to  determiue  upon  a  consideration  of  all  the  surrounding 
circumstances  tending  to  show  the  relations  of  the  parties 
to  each  other,  and  the  animus  of  the  accused  toward  the  de- 
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ceased.  Premeditation  or  other  elements  of  murder  in  the 
first  degree  will  not  be  inferred,  however,  from  the  bare 
fact  of  killing.  Their  existence  may  be  inferred  from  the 
circumstances,  but  not  presumed;  in  this  sense  the  words 
'inferred'  and  'presumed'  are  not  synonymous.  Intent  to. 
kill  and  other  characteristics  of  murder  in  the  first  degree 
are  matters  of  fact  which  cannot  be  implied  as  matters  of  law, 
but  may  be  inferred  from  the  nature  of  the  weapon  used, 
or  from  acts  of  malice  which,  in  the  usual  course  of  things, 
would  cause  death,  or  great  bodily  harm.  And  in  arriving 
at  the  intention  regard  should  be  had  to  what  transpired 
at  the  time  of  the  killing,  as  well  as  to  what  transpired 
before  and  after  that  time.  So,  in  case  of  assault  with  in- 
tent to  kill,  the  intent  is  as  necessary  to  be  proved  as  the 
act  itself;  but  it  is  unnecessary  to  prove  the  specific  intent 
by  direct,  positive,  and  independent  evidence;  it  may  be 
inferred  from  other  facts  in  evidence.  And  in  determining 
the  question  as  to  the  existence  of  intent  the  jury  may 
take  into  consideration  the  previous  conduct  and  declara- 
tions of  the  accused,  his  temper  or  disposition,  the  nature 
of  his  acts  constituting  the  assault,  the  character  of  the 
instrument  used,  and  all  other  circumstances  tending  to 
throw  light  upon  the  subject.' 


tt 


I 
We  think  the  facts,  under  the  foregoing  authority, 

justified  the  jury  in  finding  the  accused  guilty  of  mur- 
der in  the  first  degree. 

[2]  The  second  point  made  is  that  the  court  erred 
in  permitting  the  witness  Francisco  Torres  to  testify  as 
a  witness  for  the  state.  The  witness  was  a  child  of  ten- 
der years,  and  the  statute,  section  2165,  Code  1915,  af- 
ter removing  the  common-law  disqualifications  of  wit- 
nesses, contains  the  following  proviso : 

"Provided,  however.  That  the  presiding  judge,  in  his 
discretion,  may  refuse  to  permit  a  child  of  tender  years 
to  be  sworn,  if,  in  the  opinion  of  the  judge,  such  child  has 
not  sufficient  mental  capacity  to  understand  the  nature  and 
obligation  of  an  oath." 

In  State  v.  Armijo,  18  N.  M.  262,  135  Pac.  555,  it  was 
held  that  the  Supreme  Court  will  not  review  the  discre- 
tion of  the  trial  court  in  permitting  a  child  of  tender 
years  to  testify,  except  in  a  clear  case  of  abuse  of  dis- 
cretion. 

On  his  voir  dire  examination  the  witness  testified  that 
he  did  not  know  how  old  he  was;  that  he  knew  it  was 
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wrong  to  tell  a  lie ;  that  he  knew  it  was  right  to  tell  the 
truthy  and  that  he  understood  when  he  swore  that  he 
was  to  tell  the  truth ;  that  he  intended  to  tell  %he  truth, 
and  that  he  knew  what  it  meant  to  take  an  oath.  He 
was  then  asked  what  it  meant  to  take  an  oath  and  re- 
plied that  he  did  not  know;  that  his  father^ had  told 
him  what  it  was,  but  that  he  did  not  remember.  He  was 
then  asked,  ** Don't  you  know  what  it  means  when  you 
are  telling  the  truth;  do  you  know  whether  it  it  right 
or  wrong?"  And  he  answered,  **I  know  it  is  right  to 
tell  the  truth.*'  He  was  then  asked:  ''When  you  swore 
to  tell  the  truth,  what  does  it  mean?  Does  it  mean  that 
you  will  tell  the  truth  or  not?"  And  he  answered, 
''Yes,  I  am  going  to  tell  the  truth."  And,  in  answer  to 
further  questions,  the  witness  stated  that  he  knew  it 
was  wrong  to  tell  a  lie  and  that  he  had  to  tell  the  truth, 
and  that  if  he  did  not  tell  the  truth. they  would  put  him 
in  jail.  Counsel  for  appellant  objected  to  the  witness 
being  allowed  to  testify.  Upon  the  objection  being 
made,  the  court  said:  "I  think  the  child  is  too  young, 
Mr.  Vaught,  to  testify  here."  The  district  attorney 
then  said:  "I  think  I  ought  to  be  able  to  ask  him  ques- 
tions as  to  his  ability  to  testify;  why  can't  I  go  on  with 
it  until  it  develops,  if  it  does  develop,  that  he  is  not 
capable  of  testifying?"  The  court  then  said,  "Well, 
ask  him  the  questions  subject  to  its  being  ruled  out." 
Thereupon  the  witness  testified  in  chief,  and  at  the  con- 
clusion of  the  examination  by  the  district  attorney  de- 
fendant moved  to  strike  the  testimony.  The  motion  was 
overruled,  and  he  was  then  cross-examined  by  counsel 
for  appellant.  At  the  conclusion  of  the  cross-examina- 
tion, the  motion  to  strike  the  testimony  was  again  re- 
newed and  overruled. 

Counsel  for  appellant  here  insists  that  the  court  did 
not  decide  that  the  witness  was  a  competent  witness  up- 
on the  testimony  given  by  the  witness  upon  his  voir  dire 
examination,  but  concluded  from  the  voir  dire  examina- 
tion that  the  witness  was  too  young  to  testify,  and  then 
permitted  the  witness  to  do  so  and,  upon  the  conclusion 
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of  his  evidence  given  to  the  jury,  determined  that  he 
was  competent  to  testify,  basing  its  ruling  upon  the  tes- 
timony given  by  the  witness  to  the  jury  and  not  upon 
his  voir  dire  examination;  that  the  witness  was  shown 
upon  his  voir  dire  examination  to  be  prima  facie  incom- 
petent; and  that  it  was  not  proper  for  the  witness  to 
testify  to  the  facts  in  the  case  to  the  jury  in  order  to 
establish  his  competency  and  at  the  same  time  prove  the 
issue.  We  think,  however,  that  it  must  be  held  that 
the  trial  court,  when  it  permitted  the  district  attorney 
to  interrogate  the  witness  as  to  the  facts  in  the  case, 
determined  that  the  witness  was  prima  facie  competent 
and  permitted  him  to  testify,  subject  to  the  right  to 
strike  out  the  evidence  if  it  should  develop  that  the  wit- 
ness did  not  have  sufScient  understanding  to  intelligent- 
ly portray  the  facts  and  understand  the'  nature  and 
character  of  an  oath.  This  must  have  been  the  view 
of  the  trial  court,  for  it  directed  the  district  attorney 
to  proceed  with  the  examination  of  the  witness,  subject 
to  the  right  to  have  the  testimony  stricken.  If  the 
court  had  determined,  after  the  testimony  was  in,  that 
the  child  was  too  young  to  testify,  a  serious  question 
might  have  arisen  as  to  allowing  the  evidence  to  be  pre- 
sented to  the  jury.  In  such  a  case,  it  might  be  argued 
that  the  testimony  given  by  the  child  was  prejudicial 
and  that  the  prejudice  could  not  be  cured  by  the  with- 
drawal of  the  testimony.  Here,  however,  the  court  per- 
mitted the  evidence  to  remain  for  the  consideration  of 
the  jury  and  held  that  the  child  was  competent  to  testi- 
fy. Where  the  capacity  of  a  witness  is  questioned  on  ac- 
count of  immature  years  and  a  preliminary  examination 
touching  his  competency  is  allowed  by  the  trial  court, 
at  the  conclusion  of  which  the  court  expresses  the  opin- 
ion that  the  child  is  too  young  to  testify,  but  thereafter 
upon  request  of  the  state  it  permits  such  child  to  tes- 
tify, it  is  to  be  presumed  that  the  trial  court  exercised 
the  discretion  conferred  by  section  2165,  Code  1915, 
and  that  the  court  adjudged  the  witness  to  be  prima 
facie  competent  to  testify,  although  the  court  permitted 
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such  testimony  to  be  given  subject  to  the  right  to  strike 
the  same  from  the  jury.  Hence  the  single  question  here 
is  whether  the  evidence  on  the  voir  dire  examination 
demonstrated  tiie  incompetency  of  the  witness  and  an 
abuse  of  discretion  on  the  part  of  the  trial  court  in  per- 
mitting him  to  testify. 

[3]  The  fact  that  a  child  states  in  express  terms 
that  he  does  not  understand  the  nature  of  an  oath  is 
not  of  itself  sufficient  ground  for  his  exclusion  as  a  wit- 
ness, where  it  clearly  appears  that  the  child  has  suffic- 
ient intelligence  to  understand  the  nature  of  an  oath 
and  to  narrate  the  facts  accurately,  and  knows  that  it 
is  wrong  to  tell  an  untruth  and  right  to  tell  the  truth, 
and  that  if  he  told  an  untruth  he  would  be  punished, 
and,  from  other  facts,  that  he  is  in  fact  competent.  7 
Ency.  of  Evidence,  274.  In  Williams  v.  United  States, 
3  App.  D.  C.  335,  the  cout  said : 

"Courts  of  Justice  should  regard  substance,  not  words. 
A  child  that  has  an  adequate  sense  of  the  Impropriety  of 
falsehood  does  understand  the  nature  of  an  oath  in  the 
proper  sense  of  the  term,  even  though  she  may  not  know 
the  meaning  of  the  word  'oath'  and  may  never  have  heard 
that  word  used." 

The  voir  dire  examination  of  the  witness  in  question 
demonstrated  his  competency  and  justified  the  trial 
court  in  permitting  him  to  testify.  Hence  it  follows 
that  there  was  no  error  on  the  part  of  the  trial  court  in 
this  regard. 

[4]  The  allocutus  was  omitted  at  the  time  of  pass- 
ing sentence.  This  was  held  by  the  territorial  Supreme 
Court,  in  the  case  of  Territory  v.  Herrera,  11  N.  M.  129, 
66  Pac.  523,  to  be  a  fatal  defect  in  so  far  as  the  sentence 
is  concerned.    In  that  case  it  was  said: 

"At  common  law  it  was  deemed  essential  in  capital  cases 
that  this  inquiry  he  made  of  the  defendant  before  sentence, 
thus  giving  him  an  opportunity  to  allege  any  ground  in 
arrest,  or  to  plead  a  pardon  if  he  had  obtained  one,  or  to 
urge  any  legal  objections  to  any  further  proceedings 
against  him,  and  that  the  defendant  might  be  identified 
by  the  court  as  the  real  party  adjudged  to  be  guilty.    This 
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priTilege  was  deemed  to  be  of  such,  substantial  Talue  to 
the  accused  that  the  judgment  would  be  roTersed  If  the 
record  did  not  affirmatively  show  that  it  was  accorded  to 
him." 

It  is  argaed  on  behalf  of  the  state  that  in  an  earlier 
case,  Territory  v.  Webb,  2  N.  M.  147,  it  was  held  not 
error  for  the  court  to  omit  to  ask,  before  pronouncing 
final  judgment,  whether  the  prisoner  had  anything  to 
say  why  sentence  should  not  be  pronounced  against 
him,  especially  where  the  omission  does  not  appear  af- 
firmatively from  the  record  but  is  only  presumed  from 
the  fact  that  the  record  is  silent  as.  to  such  question. 
The  later  case,  however,  is  supported  by  abundant 
authority,  and  we  believe  correctly  states  the  law;  but, 
as  no  error  occurred  upon  the  trial,  the  only  error  being 
in  the  failure  to  ask  defendant  if  he  had  anything  to 
say  to  why  sentence  should  not  be  pronounced  upon 
him,  the  cause  will  be  remanded  upon  that  ground 
only;  and  the  trial  court  should  enter  judgment  and 
sentence  upon  the  verdict  rendered,  having  the  prisoner 
before  the  court  at  the  time  and  inquiring,  before  pro- 
nouncing sentence,  if  he  has  anything  to  say  why  it 
should  not  be  pronounced. 

The  cause  will  therefore  be  remanded,  with  instruc- 
tions to  the  court  below  to  proceed  as  above  indicated, 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.   2257,  July  24,   1918.] 

PARKS  et  al.  v.  HUGHES,  Superintendent  of  State 

Penitentiary. 

SYLLABUS  BY  THE  COURT. 
Where  the  statute  provides  that  the  county  jail  shall  be 
used  for  the  retention  of  every  person,  who  within  the  same 
county  shall  be  charged  with  crime,  and  a  party  has  been 
convicted  of  a  crime  and  sentenced  to  the  state  penitentlarVt 
and  the  statute  provides  that  an  appeal  shall  operate  to 
stay  execution,  and  such  party  has  appealed,  the  Judge  of 
the  district  court  has  no  power  to  order  such  party  com- 
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mltted  to  the  state  penitentiary  for  safe-keeping  pending 
the  determination  of  such  appeal,  in  the  absence  of  a 
statute  so  authorizing.  The  statute  (section  8049,  Code 
1915)  authorizes  the  sheriff  to  remove  prisoners  In  the 
county  jail  to  some  other  jail,  or  other  safe  place.  In  his 
discretion.  The  power  of  removal  is  In  the  hands  of  the 
sherifP,  at  his  discretion,  and  not  in  the  district  court. 

Application  for  writ  of  habeas  corpus  by  John  Parks 
and  Charlie  Parks  against  Thomas  Hughes,  saperintend- 
ent  of  New  Mexico  State  Penitentiary.  Application 
granted,  with  directions. 

E.  K.  SooTT  and  H.  D.  Terrell,  both  of  Silver  City, 
for  petitioners. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  re* 
spondent. 

OPINION  OP  THE  COURT. 

BOBEBTS,  J.  Petitioners  were  convicted  in  the  dis- 
trict court  of  Grant  county  of  murder  in  the  second 
degree,  and  were  sentenced  to  imprisonment  in  the 
state  penitentiar3'^  for  a  term  of  not  less  than  90  years 
nor  more  than  99  years.  From  the  judgment  they  ap- 
pealed to  this  court.  After  the  appeal  had  been  granted 
the  district  judge  of  Grant  county  entered  an  order, 
reciting  that  the  county  jail  of  Grant  county  *Ms  not  a 
safe  place  in  which  to  detain  the  said  defendants  during 
the  pendency  of  their  appeal  heretofore  allowed  to  the 
Supreme  Court,"  and  ordering  the  defendants  (peti- 
tioners herein)  to  be  committed  to  the  state  peniten- 
tiary at  Santa  Pe,  N.  M.,  for  safe-keeping  during  the 
pendency  of  said  appeal.  Pursuant  to  the  order  the 
sheriff  of  Grant  county  delivered  the  petitioners  to  the 
warden  of  the  state  penitentiary,  and  they  have  since 
been  confined  therein.     This  application  for  a  writ  of 
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habeas  corpus  is  filed  for  the  purpose  of  securing  the 
release  of  petitioners  from  such  state  penitentiary  and 
their  remand  to  the  sheriff  of  Grant  county.  The  peti- 
tion sets  forth  the  facts.  The  warden  filed  a  return, 
setting  forth  the  order  of  the  court  referred  to,  and  al- 
leged that  he  was  holding  said  petitioners  solely  by 
virtue  of  such  order. 

The  single  question  for  determination,  therefore,  is 
the  power  of  the  district  court  to  commit  prisoners 
awaiting  trial,  or  pending  an  apjiieal,  to  the  state  peni- 
tentiary tor  safekeeping.  That  there  is  no  statutory 
authority'  for  so  doing  is  ecmceded  by  the  Attcflmey 
General.    Section  3033,  Code  1915,  provides: 

"The  common  Jail  sball  be  under  the  control  of  the  re- 
spective sherffFs  of  each  county,  and*  the  same  shall  be 
used  as  prisons  In  the  respective  counties." 

Section  3034  reads: 

"The  jail  in  each  county  shall  be  used  for  the  retention 
of  every  person  or  persons  who,  within  the  same  county* 
shall  be  charged  with  any  crime,  or  properly  committed  for 
trial,  or  for  the  imprisonment  of  every  person  or  persons 
who  in  conformity  with  sentence,  upon  conviction  of  an 
ofFense  may  have  been  sentenced,  and  for  the  safe-keeping 
of  every  person  who  shall  be  committed  by  competent  au- 
thority, according  to  law." 


Section  3049  provides: 

"All  prsons  charged  with  crime  committed  in  the  state 
of  New  Mexico,  while  awaiting  indictment  or  trial  on  such 
charge,  shall  be  incarcerated  in  the  county  jail  of  the 
county  wherein  such  crime  is  alleged  to  have  been  com- 
mitted, except  that  such  persons  may  be  temporarily  im- 
prisoned in  other  places  of  confinement  while  being  con- 
veyed or  awaiting  conveyance  to  the  jail  of  the  proper 
county:  Provided,  that  the  sherlft  of  any  county,  having 
the  custody  of  anyone  charged  with  the  commission  of 
crime  shall  be  authorized  to  remove  such  person  to  another 
county  jail,  or  any  other  place  of  safety,  when  in  the  opinion 
of  such  sheriff  the  life  of  such  person  is  in  imtainent 
danger.     ♦     •     •" 
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Section  47,  c.  43,  Laws  1917,  authorized  appeals  in 
'eriminal  cases  from  the  district  to  the  Supreme  Court. 
Section  58  of  the  same  chapter  provides : 

"All  appeals  in  criminal'  cases  shall  have  the  effect  of  a 
stay  of  execution  of  the  sentence  of  the  court  until  the 
decision  of  the  Supreme  Court  upon  said  appeal." 

While  section  49  reads  as  follows: 

"If  the  defendant,  in  the  Judgiment  so  ordered  to  be 
stayed;  shall  be  in  cui^tody,  it  shall  be  the  duty  of  the 
sherifP  to  keep  the  defendant  in  custody  without  execut- 
ing the  sentence  which  may  have  been  passed,  to  abide  such 
Judgment  as  may  be  rendered  upon  appeal." 

It  will  thus  be  seen  that  the  le^slature  has  provided 
that  the  jail  in  each  county  shall  be  used  for  the  reten- 
tion of  persons  charged  with  crime;  that  the  sherifF 
alone  is  authorized  to  remove  such  a  person  from  the 
county  jail  and  confine  him  in  some  other  county  jail, 
or  other  place  of  safety;  that  an  appeal  operates  to 
stay  execution  of  the  sentence  in  a  criminal  case,  and 
that  pending  the  determination  of  the  appeal  it  is  made 
the  duty  of  the  sheriff  to  keep  the  defendant  in  custody. 
It  thus  appears  that  in  the  state  the  statute  fixes  the 
place  of  commitment,  and  the  sheriff  alone  is  authorized 
to  transfer  the  prisoner  to  another  place,  under  certain 
contingencies. 

In  Bishop's  New  Criminal  Procedure,  §  1338,  the 
author  says : 

"In  England,  all  prisons  are  the  Queen's,  so  the  court 
of  Queen's  Bench  may  commit  to  any  one.  .With  us,  this 
question  is  commonly  determined  by  statute,  and  a  com- 
mitment to  a  place  not  thereby  authorized  is  unlawful  and 
void." 

In  the  case  of  Weed  v.  People,  31  N.  T.  465,  it  was 
urged  that  the  sentence  was  void  because  it  did  not 
name  the  prison  in  which  the  defendant  should  be  con- 
fined. The  statute  provided  the  prison  in  which  the  sen- 
tence should  be  served.    The  court  said: 
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"There  is  nothin  in  the  statute  requiring  the  particular 
prison  which  the  law  designates,  as  the  one  in  which  the 
convict  is  to  be  confined,  to  be  mentioned  in  the  sentence. 
The  court  would  have  no  power  to  designate  another  or 
different  prison  than  that  prescribed  hy  the  Legislature, 
and  it  would  be  an  idle  ceremony  to  repeat,  in  the  sentence, 
what  the  law  had  irrevocably  fixed." 

• 

The  court  would  have  no  more  power  to  change  the 
place  of  confinement  of  a  prisoner  awaiting  trial  than  he 
would  have  to  disregard  the  mandate  of  the  legislature 
as  to  where  the  prisoner  should  be  confined  while  serv- 
ing his  sentence.  If  he  has  not  the  power  in  one  case 
to  disregard  the  provisions  of  the  statute,  clearly  he 
would  not  in  the  other.  Here  the  legislature  has  said 
where  the  person  awaiting  trial  shall  be  confined,  and 
it  has  seen  proper  only  to  invest  the  sheriff  with  the 
right  to  change  the  place  of  confinement.  In  the  instant 
case  the  sheriff  did  not  remove  the  prisoners  to  the  pen- 
itentiary, in  compliance  with  the  statute,  but  refused 
to  do  so,  and  by  his  af&davit  filed  in  this  court  in  this 
case  states  that  he  refused  to  so  do  until  ordered  and  di- 
rected by  the  court,  because  he  believed  the  county  jail 
of  Grant  county  to  be  a  safe  place  in  which  to  secure- 
ly keep  the  petitioners. 

9  

In  the  case  of  United  States  v.  Greenwald  (D.  C.)  64 
Fed.  6,  application  was  made  to  the  district  court  to  re- 
I^ove  Louis  Oreenwald  from  the  prison  at  San  Quinten, 
Cal.,  to  a  c6unty  jail.  Greenwald  was  serving  a  term  of  6 
years  in  such  prison.  The  application  was  filed  by  his 
sister,  and  it  was  represented  that  such  removal  was 
necessitated  by  reason  of  the  state  of  health  of  the  pris- 
oner and  the  condition  of  the  prison.  The  court,  after 
referring  to  section  §546,  R.  S.  U.  S.,  which  provided 
that  the  place  of  imprisonment  could  be  changed,  when 
in  the  opinion  of  the  Attorney  Gteneral  it  was  necessary, 
etc.,  said: 


Ml 


'I  think  that  the  power  of  removal,  in  a  case  such  as 
this,  is  to  be  found,  if 'at  all,  in  the  hands  of  the  Attorney 
Oeneral  of  the  United  States." 
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In  the  ease  of  Huber  v.  Bobinaon,  23-  Ind.  137,  the 
court  held  that  a  person  convicted  of  a  crime,  punish- 
able by  imprisonment  in  a  county  jail,  could  not  be  re^ 
moved  by  order  of  the  court,  or  confined  in  a  jail  of 
another  county. 

In  the  case  of  Keedy  v.  People,  84  111.  569,  the  court 
held  it  was  error  for  the  court  to  render  judgment  desig- 
nating the  jail  of  another  county  as  the  place  of  impria- 
onment  of  the  defendant. 

In  the  case  of  Dyer  v.  People,  84  111.  624,  it  was  held 
that  it  was  not  for  the  court  to  direct  the  commitment 
of  a  prisoner  to  the  jail  of  another  county,  although 
there  is  no  jail  in  the  county  where  the  offense  is  com- 
mitted and  the  trial  had,  or  if  there  was  one  it  wa&  in- 
sufiBcient;  that  the  order  should  be  to  commit  to  the 
county  jail;  then  if  proper  cause  existed,  the  sheriff 
could  commit  to  the  jail  of  another  county. 

We  are  satisfied  that  the  district  judge  had  no  power 
to  make  the  order  in  question,  committing  the  i>etition- 
ers  to  the  state  penitentiary  for  safe-keeping.  The  leg- 
islature has  prescribed  the  place  of  confinement  in  such 
cases  and  has  seen  proper  only  to  give  the  sheriff  the 
power  to  change  such  place.  Having  withheld  the  pow- 
er from  the  court  to  direct  that  the  prisoner  might  be 
confined  in  some  other  place,  the  court  has  not  the  pow- 
er to  so  order. 

For  this  reason  petitioners'  application  will  be  grant- 
ed and  the  warden  of  the  state  penitentiary  is  directed 
to  deliver  said  petitioners  to  the  sheriff  of  Grant  coun- 
ty, who  will  hold  them  in  custody  pending  the  deter- 
mination of  the  appeal ;  and  it  is  so  ordered. 

BL\NNA,  C.  J.,  concurs. 


[No.   2127,  Aug.   5.    1918.] 

STATE  V.  JORDI. 


SYLLABUS  BY  THE,  COURT. 
Officers  and  members  of  the  mounted  police  force  ap- 
pointed und«r  authority  of  chapter  9,  Laws  1905,  as  amend- 
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ed  by  chapter  83,  Laws  1912,  are  autliorized  to  carry  arms, 
and  are  not  subject  to  the  proyislons  of  the  deadly  weapon 
act  while  commissioned  as  officers  or  men  of  such  force^ 
Roberts,  J.,  dissenting. 

Appeal  from  District  Court,  San  Migael  County; 
Leahy,  Judge.    Beversed  with  instructions. 

Elmer  E.  Veeder,  of  Las  Vegas,  for  appellant. 

Officers  and  members  of  mounted  police  are  on  duty 
at  all  times  and  are  authorized  to  carry  arms  as  peace 
officers. 

Sees.  5411,  5413,  5414,  5420,  5412,  1709,  Code  1915; 
Gonzales  v.  State,  110  S.  W.  740;  Jones  v.  State,  65  S. 
W.  52 ;  Jenkins  v.  State,  82  S.  W.  1086 ;  Guise  v.  Terr., 
7  N.  M.  228. 

Habbt  L.  Patton,  Attorney  General,  and  Miltok  J. 
Helmick,  Assistant  Attorney  General,  for  the  State. 

Gxiise  V.  Terr.,  7  N.  M.,  228,  does  not  apply  to  officials 
such  as  mounted  policemen. 

Such  men  have  no  right  to  carry  arms. 
State  V.  Rogers,  16  Lea.  510;  40  Cyc.  865. 

STATEMENT  OF  PACTS. 

Jose  Jordi,  in  the  district  court  of  San  Miguel  coun- 
ty, N.  M.,  was  indicted  on  the  charge  of  unlawfully  car- 
rying a  deadly  weapon,  to  wit,  a  pistol,  ahout  the  town 
of  Las  Vegas.  A  jury  was  waived,  and  the  case  sub- 
mitted to  the  district  court  upon  the  following  agreed 
statement  of  facts: 

"That  on  the  3d  day  of  January,  A.  D.  1917,  the  de- 
fendant held  a  commission  as  mounted  policeman  as  pro- 
vided for  in  the  statutes  of  New  Mexico;  that  on  said  date 
he  arrested  one  FeMpe  M.  Chacon  and  turned  said  Chacon 
over  to  the  sheriff  of  San  Miguel  county,  after  making  such 
arrest;  that  at  the  time  of  making  such  arrest  the  said 
Jordi  had  no  warrant  in  his  possession  for  the  arrest  of 
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said  Chacon,  nor  did  he  have  any  other  criminal  warrant 
In  his  poBBesBlon  at  said  time. 

"That  at  the  time  of  making  said  arrest  the  defendant, 
Jordl,  was  carrying  a  deadly  weapon,  to  wit,  a  pistol,  and 
that  said  arrest  was  made  within  the  limits  of  the  settle- 
ment of  the  town  of  Las  Vegas,  in  the  county  of  San  Mlgnel, 
of  the  state  of  New  Mexico. 

"The  defendant  claims  that  he  had  a  right  to  carry  said 
deadly  weapon  under  the  statutes  of  New  Mexico  govem- 
ing  the  mounted  police  force." 


The  trial  court  found  the  defendant  guilty  and  as- 
sessed against  him  a  fine  of  $50  and  costs,  from  which 
judgment  this  appeal  was  prayed. 

OPINION  OP  THE  COURT. 

BLAJNNA,  C.  J.  The  sole  question  involved  in  this 
appeal  is  whether  a  member  of  the  mounted  police  force 
of  this  state  has  authority  at  all  times  to  carry  arms.  The 
mounted  police  force  was  created  by  chapter  9,  Laws 
1905,  appearing  as  section  5411  et  seq.,  Code  1915, 
authorizing  the  governor  of  the  then  territory  to  mus- 
ter into  the  service,  for  the  protection  of  the  frontier 
of  the  territory  and  for  the  preservation  of  the  peace 
and  the  capture  of  persons  charged  with  crime,  a  com- 
pany of  New  Mexico  mounted  police,  to  consist  of  one 
captain,  one  lieutenant,  one  sargeant,  and  not  more 
than  eight  privates.  Section  3  of  the  act  in  question 
provided  that  the  men  should  be  furnished  by  the  ter- 
ritory with  the  most  effective  and  approved  breech- 
loading  rifles.  Section  4  of  the  act  provided  that  each 
member  of  the  company  should  furnish  himself  with  a 
suitable  six-shooting  pistol  (army  size),  and  all  neces- 
sary accoutrements  and  camp  equipage.  By  section  11 
of  the  act  it  was  provided  that  all  members  of  such  com- 
pany shall  have  full  power  to  make  arrests  of  any  crim- 
inals in  any  part  of  the  territory  and  upon  arrest  of 
such  criminals  shall  deliver  the  same  over  to  the  peace 
officer  of  the  county  where  the  crime  is  committed.  By 
an  amendment  to  this  act,  section  13  of  chapter  83,' 
Laws  1912  (section  5412,  Code  1915),  the  governor  was 
authorized  whenever  in  his  judgment  he  deemed  it  nee- 
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essary  to  appoint  additional  members  of  the  f oree,  while 
the  necessity  for  such  additional  officers  existed.  Sub- 
sequent to  the  amendment  referred  to,  the  legislature 
discontinued  appropriations  for  the  mounted  police 
force,  with  the  result  that  there  has  been  no  paid  force 
operating  under  the  authority  of  the  law  in  question 
until  recently,  when,  through  the  action  of  the  State 
Council  of  Defense,  the  force  was  re-established. 

No  authority  of  any  value  in  the  consideration  of  this 
case  has  been  citeti  for  our  consideration,  and  it  ap- 
pears to  be  solely  a  question  of  construction  of  our  stat- 
utes upon  the  subject.  It  is  apparent  that,  at  the  time 
of  the  passage  of  the  first  act  at  the  session  in  1905,  the 
mounted  police  force  was  to  be  stationed  "at  Santa  Fe 
or  other  points  in  the  state  to  be  designated  by  the  gov- 
ernor and  shall  at  all  times  be  under  his  direction,"  in- 
dicating that  the  force  was  a  permanent  force  to  be  on 
active  and  constant  duty  with  "full  power  to  make  ar- 
rest of  criminals  in  any  part  of  the  state.'*  It  was  di- 
rected that  they  be  armed  with  rifles  to  be  furnished  by 
the  state  and  a  six-shooting  pistol  to  be  furnished  by 
themselves.  There  is  certainly  an  implied ,  power  con- 
ferred by  this  statute  to  carry  these  arms,  else  the  leg- 
islature must  be  held  to  have  been  speaking  idly  or 
foolishly.  To  hold  that  these  officers  are  subject  to  the 
provisions  of  the  deadly  weapon  statute  (section  1701 
et  seq.,  Code  1915)  prohibiting  any  person  carrying  a 
deadly  weapon  in  or  about  the  settlements  of  this  state, 
except  as  provided  for  by  the  act,  would  be,  to  some  ex- 
tent at  least,  to  render  the  mounted  police  force  act  in- 
effective and  useless,  subjecting  every  member  of  that 
force  to  prosecution  for  violation  of  the  deadly  weapon 
act.  The  argument  that  because  the  deadly  weapon  act 
does  not  except  the  mounted  police  officers  is  ineffective, 
because  at  the  time  the  deadly  weapon  act  was  passed 
the  mounted  police  force  was  not  provided  for  and  the 
legislature  in  the  act  last  enacted,  that  providing  for  the 
mounted  police  force,  must  be  held  to  intend  that  other 
statutes  in  conflict  therewith  be  repealed  to  the  extent 
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of  the  conflict,  and  implied  authority  to  carry  arms 
which  we  see  in  the  mounted  police  force  act  must  nec- 
essarily be  held  to  be  a  modification  of  the  deadly 
weapon  act» 

We  also  see  little  or  no  importance  in  the  argument 
that  the  mounted  police  force  has  ceased  to  be  a  perma- 
nent force  and  is  now  consisting  of  special  or  tempor- 
ary officers  only,  appointed  at  the  pleasure  of  the  gov- 
ernor. We  must  construe  the  mounted  police  force  act 
from  the  standpoint  of  what  was  intended  at  the  time 
of  its  adoption.  Any  change  in  conditions  subsequent 
thereto  is  of  no  moment  so  far  as  this  court  is  con- 
cerned. It  is  the  intent  of  the  legislature  at  the  time  of 
the  passage  of  the  act  which  we  must  strive  to  deter- 
mine. If  that  intent  is  no  longer  applicable  to  present 
conditions,  it  is  a  matter  for  the  legislature  to  correct 
and  not  for  this  court  to  consider. 

It  is  urged  that  the  case  of  William  H.  Guyse  v.  Ter- 
ritory, 7  N.  M.  228,  34  Pac.  295,  is  an  authority  in  point. 
That  case  was  based  on  an  earlier  statute  now  appear- 
ing as  sectipn  1709,  Code  1915,  and  the  court  held  that 
the  act  did  not  authorize  sheriffs  and  other  officers  to 
carry  deadly  weapons  any  more  than  private  citizens. 
Subsequent  to  the  opinion  of  the  territorial  Supreme 
Court  in  that  case,  an  act  was  passed  nOw  appearing  as 
section  1258,  Code  1915,  authorizing  sheriffs  to  carry 
deadly  weapons  and  providing  that  they  should  be  con- 
sidered at  all  times  in  the  discharge  of  their  respective 
offices.  Both  acts,  however,  were  passed  prior  to  the 
mounted  police  statute,  and  in  our  view  of  the  matter 
the  case  referred  to  is  not  in  point. 

We  conclude  that  officers  and  members  of  the  mount- 
ed police  force  appointed  under  authority  of  chapter  9, 
Laws  1905,  as  amended  by  chapter  83,  Laws  1912,  are 
authorized  to  carry  arms  and  are  not  subject  to  the  pro- 
visions of  the  deadly  weapon  act  while  commissioned 
as  officers  or  men  of  such  force. 
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For  the  reasons  stated,  the  judgment  of  the  district 
<;ourt  is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  indictment,  and  it  is  so  ordered. 

Parker,  J.,  concurs. 

ROBERTS,  J.  (dissenting).  The  single  question  in- 
volved  in  this  appeal  is  whether  or  not  a  mounted  po- 
lice officer  appointed  and  acting  under  the  provisions  of 
chapter  104,  art.  12,  Code  1915,  has  a  right  to  carry  a 
deadly  weapon  in  or  about  the  settlements  of  this  state. 
Appellant  was  a  mounted  police  officer,  not  serving  on 
the  regular  force,  but  holding  an  appointment  from  the 
governor  under  the  provisions  of  the  statute  which  gives 
the  chief  executive  the  power  to  appohit  additional 
members  temporarily  of  such  police  force.  He  carried 
a  pistol  on  his  person  in  the  city  of  Las  Vegas  at  the 
time  charged  in  the  indictment  and  made  an  arrest  of 
an  individual  charged  with  violating  the  laws  of  the 
state.  The  case  was  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  and  appellant  was  adjudged 
guilty  and  fined  $50. 

Appellant  concedes  there  is  no  specific  authorization 
by  statute  for  the  carrying  of  a  deadly  weapon  about 
the  settlements  of  the  state  by  a  mounted  police  officer, 
but  he  contends  that  such  an  officer  is  impliedly  so  auth- 
orized by  sections  5413  and  5414,  Code  1915.  The  first 
section  named  provides  that  members  of  the  mounted 
police  shall  be  furnished  with  the  most  effective  and 
approved  breech-loading  rifles,  and  the  next  section 
specifies  equipment  with  which  each  member  of  the 
mounted  police  company  shall  be  provided.  Each  mem- 
ber is  required  to  furnish  himself  with  **a  suitable 
horse,  six-shooting  pistol,  army  size,  and  all  necessary 
accoutrements  and  camp  equipage."  Section  5420, 
Code  1915,  gives  to  members  of  said  company  the  pow- 
er to  make  arrests  of  criminals  in  any  part  of  the  state. 
Section  1701,  Code  1915,  makes  it  an  offense  for  any 
person  to  carry  a  deadly  weapon,  either  concealed  or 
otherwise,  in  or  about  the  settlements  of  this  state,  with 
certain  exceptions :  mounted  police  officers  not  being  in- 
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eluded  in  the  excisptions.  Section  1709,  Code  1915, 
authorizes  sheriffs  and  constables  of  the  various  counties, 
and  marshals  and  police  of  the  cities  and  towns  and 
their  legally  appointed  deputies  to  carry  weapons  when 
in  the  actual  charge,  pursuit,  or  search  of  a  person 
charged  with  an  offense  against  the  laws  of  this  state, 
in  the  legal  discharge  of  the  duties  of  their  respective 
ofiSces,  or  when  such  carrying  may  be  necessary  for  the 
public  safety.  By  section  1258,  Code  1915,  it  is  pro- 
vided that  all  sheriffs  shall  at  all  times  be  considered  as 
in  the  discharge  of  their  duties  and  be  allowed  to  carry 
on  their  persons  arms,  not  concealed.  The  mounted  po- 
lice force  was  created  for  the  protection  of  the  frontier 
of  the  state  ahd  for  the  preservation  of  the  peace  and 
the  capture  of  persons  charged  with  crime.  Section 
5411,  Code  1915.  It  is  no  offense  to  carry  a  deadly 
weapon  except  within  the  settlements  of  the  state. 

"The  only  exceptions  to  a  statute  making  penal  the 
carrying  of  weapons  are  those  specifically  stated  there- 
in., as  the  courts  will  neither  introduce  new  exceptions 
nor  extend,  by  construction,  those  specifically  mention- 
ed." 40  Cyc.  857.  In  Quyse  v.  Territory,  7  N.  M.  228, 
84  Pac.  295,  it  was  held  that  a  sheriff,  constable,  or  oth- 
er peace  officer  has  no  more  right  to  carry  deadly 
weapons  than  a  private  citizen  except  when  the  same  is 
done  in  the  proper  and  necessary  discharge  of  his  official 
duties.  Section  1258,  supra,  was  evidently  enacted  in 
view  of  this  decision. 

In  40  Cyc.  865,  it  is  said : 

"An  exception  of  certain  named  officers  and  other  peace 
officers  Includes  only  those  named  and  other  executive  of- 
ficers of  the  same  class,  and  such  statutory  exceptions  cer- 
tainly apply  only  when  the  officer  is  actually  engaged  in 
the  discharge  of  his  official  duties." 

A  member  of  a  mounted  police  force  is  merely  a  peace 
officer  of  the  state  with  no  special  prerogatives  or  priv- 
ileges. The  legislature  has  not  authorized  such  an  of- 
ficer to  carry  deadly  weapons  in  the  settlements  of  the 
state,  unless  such  implied  authority  exists  by  reason  of 
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the  fact  that  he  is  required  to  provide  himself  with  a 
pistol.  I  do  not  believe  the  court  would  be  justified  in 
holding  that  the  mere  fact  that  the  statute  required 
him  to  provide  such  weapon,  he  was  thereby  authorized 
to  carry  it  in  the  settlements  of  the  state.  He  would, 
like  any  other  citizen,  have  a  right  to  carry  the  weapon 
while  traveling.  While  on  duty  along  the  frontier  and 
traveling  through  the  country  searching  for  criminals, 
he  would  have  a  right  to  carry  the  weapon  while  not 
within  the  settlements  of  the  state.  The  rule  laid  down 
in  Guyse  v.  Territory,  supra,  is  clearly  applicable  to  the 
case  of  appellant. 

For  the  reasons  stated,  I  cannot  concur  in  the  ma- 
jority opinion. 


«< 


[No.   2191,  July  16,   1918.] 
[Rehearing  Denied  Aug.  6,  1918.] 

STATE  V.  BLANCBTT.  ^ 

SYLLABUS  BY  THE  COURT. 
1.  Three  requisites  are  necessary  to  constitute  one  an 
officer  de  facto":  (1)  The  office  held  by  him  must  have  a 
de  Jure  existence,  or  at  least  one  recognized  by  law;  (2)  he 
must  be  In  actual  possession  thereof;  and  (3)  his  holding 
must  be  under  color  of  title  or  authority.  P.  446 

2.  The  title  of  an  ofBlcer  de  facto,  and  the  validity  of  his 
acts,  cannot  be  collaterally  questioned  In  proceedings  to 
which  he  Is  not  a  party,  or  which  were  not  Instituted  to 
determine  their  validity.  P.  447 

3.  It  Is  relevant  to  show  that  the  accused  or  an  accom- 
plice had  money  or  other  property  In  his  possession  which 
was  the  fruit  of  the  crime.  P.  449 

4.  The  fact  that  defendant  attempted  to  commit  suicide 
was  a  circumstance  which  Was  properly  to  be  taken  Into  con- 
sideration by  the  jury  In  connection  with  all  other  facts  and 
circumstances  proven.  P.  450 

5.  Remarks  by  bystanders  unfavorable  to  the  accused, 
to  or  In  the  presence  of  members  of  the  Jury,  and  over^ 
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heard  by  them,  although  reprehensible,  are  not  ground  for 
a  new  trial,  unless  it  shall  actually  appear  that  a  Verdict 
of  conyiotion  was  produced  thereby.  P.  451 

6.  When  a  party  asks  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  he  must  show  that  such  evidence 
could  not  have  been  discovered  prior  to  the  trial  by  the 
exercise  of  due  diligence.  P.  453 

7.  The  mere  fact  that  one  or  more  of  the  Jurors  irere, 
after  their  retirement  and  before  the  verdict,  separated 
from  the  others,  is  not  ground  for  a  new  trial,  unless  it  ap- 
pears that  defendant  was  prejudiced  thereby.  P.  453 

8.  The  prosecuting  officer's  exhibition  of  articles  of 
personal  property,  models,  weapons,  implements,  etc.,  by 
way  of  illustration,  and  their  examination  by  the  Jury,  is 
not  error,  whether  the  articles  are  in  evidence  or  not. 

P.  456 

*      9.     Any  error  in  remarks  of  the  district  attorney  was 
,  cured,   where   the   court,    on   defendant's   objection   and    re- 
quest, admonished  the  Jury  to  disregard  argument  upon  any 
other  consideration  than  that  of  the  law  and  the  evidence. 

P.  456 

10.  Where  the  court  on  defendant's  objection  and  re- 
quest admonished  the  Jury  to  disregard  remarks  of  the 
district  attorney,  and  defendant  made  no  further  request 
and  saved  no  exception  to  such  action,  any  error  was  not 
saved  in  a  manner  entitling  defendant  to  a  review.         P.  456 

Appeal  from  District  Court,  Santa  Fe  County;  Ab- 
bott, Judge. 

E.  W.  Blancett  was  convicted  of  homicide  and  sen- 
tenced to  death,  and  he  appeals.    Affirmed. 

A.  B.  Renehan,  of  Santa  Pe,  for  appellant. 

Edmund  C.  Abbott  was  not  judge  of  the  district  court 
when  jury  was  drawn,  summoned  and  impaneled,  or 
during  the  trial  of  this  case,  because  he  was  an  officer 
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of  the  national  guard,  an  office  incompatible  with  that 
of  judge. 

U.  S.  V.  Harsha,  172  U.  S.  567 ;  State  v.  Jamison,  4 
L.  R.  A.  79;  6  K.  C.  L.  65;  6  B.  C.  L.  62;  art.  3,  State 
Const. ;  44  Am.  St.  222 ;  State  v.  Romero,  17  N,  M.  81 ; 
Wills  V.  St.  Paul,  16  L.  R.  A.  281 ;  Beard  v.  City,  23 
L.  R.  A.  402;  sec.  4  art.  5,  sec.  1  art  18,  Sta^te  Const.; 
People  V.  Purdy,  154  N.  Y.  439 ;  Peck  v.  Belknap,  130 
N.  Y.  384.  I 

A  man  cannot  at  the  same  time  be  colonel  in  a  Unit- 
ed States  regiment  and  a  state  officer. 
Oliver  v.  Jersey  City,  N.  J.  L.  96. 

An  officer  of  the  United  States  army,  though  on  the 
retired  list,  cannot  be  mayor  of  a  city,  treasurer  of  a 
county,  member  of  the  assembly  and  federal  judge. 

State  V.  Degrest,  53  Tex.  387;  Hill  V.  Territory,  2 
Wash.  147 ;  State  v.  Mason,  61  Ohio  St.  513. 

A  major  of  volunteers  in  the  service  of  the  United 
States  cannot  hold  the  office  of  auditor  of  public  ac- 
counting. 

Mehringer  v.  State,  20  Ind.  103. 

There  is  incompatibility  between  the  holding  of  fed- 
eral and  state  offices  at  the  same  time  by  the  same  per- 
son. 

United  States  v.  Dietrich,  126  Fed.  676;  Rodman  v. 
Harcourt,  45  Mon.  224,  499 ;  De  Turk  v.  Commonwealth, 
129  Pa.  St.  161 ;  15  Am.  St.  Rep.  705. 

A  state  senator  cannot  be  paymaster  in  the  army. 
State  V.  Sadler,  25  Nevada  131. 

Membership  in  Congress  and  incumbency  of  the  su- 
preme bench  of  a  state  are  incompatible. 
Calloway  v.  Sturm,  1  Reick  (Tenn.)  764. 

For  other  instances  of  official  incompatibility,  see: 
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23  A.  &  E.  Ency,  L.  334. 

The  choice  of  ofSce  of  a  disqualified  person  is  inef- 
fectual. 

Speer  v.  Robinson,  29  Be.  531;  State  v.  Swearingen, 
12  Ga.  23  J  State  v.  Gastinel,  20  La.  An.  114. 

A  judge  cannot  hold  an  ofSce  belonging  to  the  exec- 
utive department  of  the  government. 

Goodrich  v.  Mitchell,  68  Kans.  765,  104  Am.  St.  Rep. 
429 ;  State  Bank  v.  Curan,  10  Ark.  142 ;  People  v.  San- 
derson, 30  Gal.  160. 

By  parity  of  reasoning  a  member  of  the  legislative 
department  cannot  hold  office  in  the  executive  or  ju- 
dicial departments  of  the  government. 

People  V.  Provines,  34  Cal.  520. 

Judge  Abbott's  title  to  the  office  of  judge  cannot  be 
sustained  on  the  ground  that  he  was  de  facto  because 
it  was  challenged  at  the  outset. 

This  is  the  rule  in  New  York. 
WUliams  v.  Boynton,  147  N.  Y.  426. 

Abbott's  right  to  sit  was  questioned  in  the  very  be- 
ginning. 

Perjury  cannot  be  predicated  upon  an  oath  adminis- 
tered by  or  under  authority  of  a  de  facto  officer,  and 
therefore  there  was  no  sanction  to  the  oaths  adminis- 
tered in  this  trial. 

Rex  V.  Verelst,  3  Gamb.  432 ;  Biggerstaff  v.  Gommon- 
wealth,  11  Bush.  172;  State  v.  Hayward,  1  Nott.  M.  (S. 
C.)  546;  Muir  v.  State,  8  Blackf.  (Ind.)  154. 

It  is  an  unquestioned  rule  that  an  officer  vacates  his 
office  by  the  acceptance  of  another  place  in  the  public 
service,  the  functions  and  duties  of  which  are  incom- 
patible  with  those  incident  to  the  office  first  held. 
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Rex  V.  Patteson,  4  B.  &  Ad.  9,  24  E.  C.  L.  11 ;  Rer 
V.  Trelawney,  4  Com.  Dig.  267 ;  Rex  v.  Hughes,  5  B.  & 
C.  886;  Packingham  v.  Harper,  66  111.  App.  96;  Peo- 
ple V.  Hanifan,  96  111.  420,  aflarming  6  lU.  App.  158 
Burgess  v.  Davis,  37  111.  App.  353;  Kerr.  v.  Jones,  19 
Ind.  351 ;  State  v.  Jones,  19  Ind.  356,  81  Am.  Dec.  403 
Dailey  v.  State,  8  Blackf.  (Ind.)  329;  Bryan  v.  Cattell 
15  Iowa  538 ;  Wilson  v.  King,  3  Litt.  (Ky.)  457,  14  Am 
Dee.  84 ;  Goodloe  v.  Fox,  96  Ky.  627 ;  Page  v.  Hardin 
8  B.  Mon.  (Ky.)  648;  Rodman  v.  Harcourt,  4  B.  Mon 
(Ky.)  226;  State  v.  Newhouse,  29  La.  Ann.  824;  State 
V.  Arata,  32  La.  Ann.  193;  State  v.  Dellwood,  33  La. 
Ann.  1229 ;  State  v.  West,  33  La.  Ann.  1261 ;  Stubbs  v. 
Lee,  64  Me.  195,  18  Am.  Rep.  251 ;  Northway  v.  Sheri- 
dan,  111  Mich  18;  Attorney  Gteneral  v.  Detroit,  112 
Mich.  145 ;  State  v.  Lusk,  48  Mo.  242  j  State  v.  Bus,  135 
Mo.  325 ;  State  v.  Parkhurst,  9  N.  J.  L.,  427 ;  Van  Ors- 
daU  V.  Razard,  3  Hill  (N.  Y.)  243;  People  v.  Green,  5 
Daly  (N.  Y.)  254;  People  v.  Nostrand,  46  N.  Y.  375; 
People  V.  Carrique,  2  Hill  (N.  Y.)  93;  People  v.  Fire 
Com'rs,  76  Hun  (N.  Y.)  146;  State  v.  Thompson,  122 
N.  Car.  493;  Com.  v.  Northumberland  County,  4  S.  & 
R.  (Pa.)  275;  State  v.  Goff,  15  R.  I.  505,  2  Am.  St.  Rep. 
921 ;  State  v.  Buttz,  9  S.  Car.  156 ;  Calloway  v.  Sturm, 
1  Heisk.  (Tenn.)  764;  Bieneourt  v.  Parker,  27  Tex. 
558 ;  ex  p.  Call,  2  Tex.  App.  497 ;  State  v.  Brinkerhoff, 
66  Tex.  45;  Beazeley  v.  Stinson,  Dall.  (Tex.)  537. 

The  effect  of  Abbott's  acceptance  of  the  office  of 
colonel,  in  the  United  Startes  Army,  when  the  New 
Mexico  national  guard  was  added  to  that  force,  was  ipso 
facto  to  vacate  his  office  of  judge. 

Mechem  Pub.  Off.,  sec.  420;  Tiedman,  Mun.  Corp., 
p.  133;  1  Dill.  Mun.  Corp.,  p.  308;  Stubbs  v.  Lee,  64 
Me.  195,  18  Am.  Rep.  251 ;  Nagie  v.  Stoddard,  25  Conn.' 
565,  68  Am.  Dec.  375 ;  State  ex  rel.  Metcalf  v.  Goff,  15 
R.  I.  505.  9  Atl.  226 ;  People  ex  rel.  Steph«i  v.  Hanifan, 
96  HI.  420;  State  ex  rel.  Walker  v.  Bus,  135  Mo.  325, 
33  L.  R.  A.  616,  36  S.  W.  636 ;  Kerr  v.  Jones,  19  Ind. 
351 ;  State  ex  rel.  Comwell  v.  Allen,  21  Ind.  516 ;  Peo- 
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pie  ex  rel.  Whiting  v.  Carrique,  2  Hill  93 ;  People  ex  rel. 
Kelly  V.  Brooklyn,  77  N.  Y.  503,  33  Am.  Rep.  659; 
Attorney  General  ex  rel.  Moreland  v.  Detroit,  112  Mich* 
145,  37  L.  R.  A.  211,  70  N.  W.  450 ;  State  v.  Parkhurst, 
9  N.  J.  L.  427,  Appx.;  Bishop  v.  State  ex  rel.  Griner, 
149  Ind.  223,  39  L.  R.  A.  278,  48  N.  E.  1038 ;  19  Am.  & 
Eng.  Ene.  L.,  p.  562b;  Dialey  v.  State  ex  rel.  Huffer, 
8  Blackf .  329 ;  Howard  v.  Shoemaker,  35  Ind.  Ill ;  Peo- 
ple ex  rel.  Grogan  v.  Glass,  19  App.  Div.  454,  46  N.  Y. 
Supp.  572;  Louisville  v.  Higdon,  2  Met.  (Ky.)  526; 
Relender  v.  State  ex  rel.  Utz,  149  Ind.  283,  49  N.  E.  30. 

If  Edmund  C.  Abbott  were  duly  elected  and  qualified 
as  district  judge,  his  voluntary  enlistment  or  entry  in- 
to the  military  service  of  the  United  States  vacated 
the  civil  ofSce,  as  a  constructive  resignation  by  aban- 
donment. 

State  V.  Allen,  21  Ind.  516 ;  Baker  v.  Wambaugh,  99 
Ind.  312;  Osborne  v.  State,  128  Ind.  129;  Relender  v. 
State,  149  Ind.  283-288. 

Abbott  was  neither  a  de  jure  nor  a  de  facto  judge* 
His  attendance  was  occasional  and  incidental,  rather 
than  regular  and  habitual,  or  formal  and  general. 

Wilcox  V.  Smith,  5  Wend.  231,  21  Am.  Dec.  213; 
Hussey  v.  Smith,  99  U.  S.  20,  25  L.  ed.  314 ;  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451 ;  State  v.  Newhouse, 
29  La.  Ann.  824;  Biencourt  v.  Parker,  27  Tex.  558; 
Howard  v.  Shoemaker,  35  Ind.  111. 

Even  if  the  acts  of  Abbott  could  be  upheld  as  having 
been  done  by  a  de  facto  officer,  in  this  case  they  cannot 
be  sustained,  because,  under  that  rule,  only  such  acts 
as  affect  the  public  and  innocent  third  person,  dealing 
with  public  officers  in  good  faith,  are  upheld. 

Mech  Pub.  Off.,  para.  328 ;  8  Am.  &  Eng.  Enc.  L.,  2nd 
ed.,  pp.  820,  821 ;  King  v.  Bedford  Level,  6  East.  356 ; 
Knowles  v.  Luce,  F.  Moore,  109;  St.  Luke's  Church  v. 
Mathews,  4  Desauss.  Eq.  578,  6  Am.  Dec.  619;  State 
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ex  rel.  Cosgrove  v.  Perkins,  139  Mo.  106,  40  S.  W.  650; 
WiUiams  v.  Boynton,  147  N.  Y.  426,  42  N.  E.  184;  re 
Quinn,  152  N.  Y.  89,  46  N.  E.  175;  Conway  v.  St.  Louis, 
9  Mo.  App.  488;  State  ex  rel  Van  Amringe  v.  Taylor, 
108  N.  C.  196,  12  L.  E.  A.  202,  12  S.  E.  1035 ;  Dabney 
v.  Hudson,  68  Miss.  292,  8  So.  545 ;  State  ex  rel.  Dugan 
V.  Farrier,  47  N.  J.  L.  383,  1  Atl.  751;  State  ex  rel. 
Hugg  V.  Blivins,  59  N.  J.  L.  139,  36  Atl.  685 ;  State  v. 
Carroll,  38  Conn.  449,  9  Am.  Kep.  409 ;  Oliver  v.  Jersey 
City,  48  L.  R.  A.  412. 

Abbott  was  a  mere  intruder  or  usurper. 

Denny  v.  Mattoon,  2  Allen  361,  79  Am.  Dee.  784; 
Van  Amringe  V.  Taylor,  108  N.  C.  196 ;  Hand  v.  Deady, 
79  Hun.  75. 

Judicial  notice  will  be  taken  of  Abbott's  military 
standing  and  position. 

15  L.  R.  A.  1108. 

A  constitutional  provision  that  an  officer  shall  hold 
until  his  successor  is  elected  and  qualified  applies  only 
where  the  term  of  office  of  the  incumbent  has  expired, 
and  not  to  a  case  of  vacancy  caused  by  resignation  or 
otherwise  than  the  ending  of  the  term. 

State  V.  Puge,  50  Pac.  719,  20  Mont.  238. 

But  leaving  of  office  under  circumstances  warrant- 
ing the  inference  that  abandonment  was  intended  is 
sufficient  to  create"  a  vacancy  without  judicial  deter- 
mination. 

Attorney  General  v.  Mayberry,  104  N.  W.  234,  141 
Mich.  31,  113  A.  S.  R.  512. 

An  office  holder,  by  accepting  another  office  incom- 
patible with  the  one  held  by  him,  thereby  resigns  the 
one  first  held. 

Stubbs  V.  Lee,  64  Me.  li95,  18  Am.  Rep.  251 ;  North- 
way  V.  Sheridan,  69  N.  W.  82,  111  Mich.  18 ;  Attorney 
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Cten^ral  v.  Commonwealth,  70  N..  W.  450,  37  L.  E.  A. 
211;  Dust  V.  Oakman,  86  N.  W.  151,  86  Am.  St.  Bep. 
574 ;  State  v.  Parkhurst,  9  N.  J.  L.  427 ;  People  v.  Dil- 
lon, 56  N.  Y.  Supp.  416. 

Notwithstanding  sec.  2,  art  X.X,  State  Constitution, 
that  ''every  officer,  unless  removed,  shall  hold  his  of- 
fice until  his  successor  has  duly  qualified,"  a  man  may 
quit,  vacate,  abandon  his  office,  and  it  is  nowhere  the 
construction  of  such  provisions  that  it  is  in  the  power 
of  the  individual  office  holder  to  ignore  his  office  and 
keep  it  too. 

Holdover  provisions  apply  only  to  such  officers  as 
have  filled  out  the  full  term. 

Hyde  v.  State,  52  Miss.  665. 

The  case  of  State  ex  rel.  Walker  v.  Bus,  135  Mo.  325, 
33  L.  B.  A.  616,  holds  that  an  office  is  ipso  facto  vacat- 
ed by  the  acceptance  of  an  incompatible  office,  and  the 
holder  cannot  be  reinstated  in  the  former  by  subse- 
quently resigning  the  latter;  in  other  words,  a  vacancy 
resulting  ipso  facto  remains  a  vacancy,  and  cannot  be 
filled  by  the  individual  act  of  the  individual  thus  quit- 
ting it. 

Incompatibility  is  not  limited  to  cases  of  confiict  of 
duty. 

At  common  law  positions  were  held  to  be  incompati- 
ble when  the  multiplicity  of  business  connected  with 
them  would  prevent  an  individual  from  administering 
each  with  care  and  ability. 

Bacon  Abr.  title  ''Officers/'  k-2. 

It  was  error  for  court  to  permit  inquiry  of  defend- 
ant's doings  after  the  commissiim  of  the  homicide. 

121  Mo.  405,  26  S.  W.  347. 

The  court  erred  in  permitting  evidence  of  defend- 
ant's attempted  suicide. 

State  v.  Coudoutte,  7  N.  D.  109 ;  State  v.  Jaggers,  58 
Atl.  1014,  is  opposed  to  sound  reason. 
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Prevalence  of  the  mob  spirit,  and  court's  confession 
of  inability  to  control  it,  denied  defendant  due  process 
of  law. 

Frank  v.  State,  141  Ga.  243,  142  Ga.  741,  L.  E.  A. 
1915,  D.  817 ;  Roper  v.  Terr.,  7  N.  M.  263 ;  6th  Amend, 
to  Const.  U.  S. ;  Cartwright  v.  State,  16  Tex.  App.  473 ; 
Bobinson  y.  State,  65  S.  E.  792;  sec.  14,  art.  2,  State 
Const. ;  Manning  v.  State,  39  S.  W.  118 ;  Collier  v.  State, 
42  S.  E.  266 ;  Owens  v.  State,  64  Tex.  500 ;  State  v.  Gray, 
172  Mo.  430 ;  State  v.  Landry,  74  Pac.  418 ;  State  v.  Bea, 
81  Pac.  842 ;  Hamilton  v.  State,  37  S.  W.  431. 

New  trial  should  have  been  granted  on  ground  that  it 
was  discovered  that  defendant  was  mentally  incompe- 
tent at  time  of  homicide. 

Schopsler  v.  State,  19  Tex.  App.  472. 

New  trial  should  have  been  granted  because  jury 
separated. 

U.  S.  V.  Swan,  7  N.  M.  306 ;  U.  S.  v.  Cook,  15  N.  M. 
124;  Ter.  v.  Clark,  15  N.  M.  35;  State  v.  Sansone,  116 
Mo.  1 ;  Wylie  v.  State,  31  Tenn.  256 ;  Wilson  v.  State, 
18  Tex.  App.  576. 

When  a  juror  was  seen  conversing  with  an  outsider 
so  that  prejudice  might  arise,  it  devolved  upon  the 
state  to  show  that  the  conversation  was  harmless  and 
without  prejudice. 

Vowell  V.  State,  78  S.  W.  762;  Gamble  v.  State,  33 
So.  471,  60  L.  R.  A.  547,  103  Am.  St.  Rep.  150 ;  State 
V.  Mogan,  64  Pac.  356;  State  v.  Harrison,  36  W.  Va. 
729,  18  L.  R.  A.  224 ;  State  v.  Cotts,  49  W.  Va.  615,  55 
L.  R.  A.  176. 

The  burden  is  upon  the  state  to  show  beyond  a  rea- 
sonable doubt  that  the  prisoner  has  suffered  no  injury 
by  reason  of  the  separation. 

State  V.  Morgan,  64  Pac.  356;  State  v.  Harrison,  36 
W.  Va.  729,  18  L.  R.  A.  224 ;  State  v.  Cotts,  49  W.  Va. 
615,  55  L.  R.  A.  176. 
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Where  there  is  reasonable  ground  to  suspect  that  cer- 
tain of  the  jurors  were  coerced  to  assent  to  the  verdict 
of  conviction,  a  presumption  of  prejudice  arises  in  the 
absence  of  clear  proof  to  the  contrary. 

Brown  v.  State,  127  Wis.  193. 

That  the  defendant  was  prejudiced  by  the  address 
of  the  district  attorney  to  the  jury  on  the  subject  of 
the  Santa  Pe  Trail,  etc.     (R.  pp.  95,  96.) 

People  V.  Ah  Len,  62  Cal.  282 ;  Col  v.  Van  Why,  33 
Colo.  313 ;  People  v.  Fielding,  158  N.  Y.  542,  46  L.  R. 
A.  641;  Lanbach  v.  State,  12  Tex.  App.  583;  Moore  v. 
State,  21  Tex.  App.  668;  People  v.  Gorey,  157  N.  Y. 
332. 

The  court  erred  in  permitting  the  district  attorney  to 
exhibit  to  the  jury  particular  written  exhibits  in  the 
case  and  to  point  out  particular  letters  and  parts  there- 
of, for  the  reason  that  it  was  argument  out  of  place  and 
in  form  testimony  by  the  district  attorney  rather  than 
by  witnesses. 

Peaden  v.  State,  35  So.  204. 

Harrt  L.  Patton,  Attorney  General,  and  C.  A. 
Hatch,  Assistant  Attorney  General,  for  the  State. 

Judge  Abbott  was  at  least  a  de  facto  judge. 

Constanineau  on  the  De  Facto  Doctrine,  sec.  26; 
Mechem  on  Pub.  Officers,  sec.  317 ;  29  Cyc.  1390-93 ;  in 
re  Krickbaun  's  Contested  Election,  70  Atl.  852,  221  Pac. 
521;  Chandler  v.  Starling,  19  N.  D.  144,  121  N.  W. 
198;  Howard  v.  Burke,  248  111.  224,  .93  N.  E.  775;  Bed- 
ingfield  v.  First  Nat.  Bank,  4  Ga.  App.  197,  61  S.  E. 
30;  Huston  V.  Anderson,  145  Cal.  320,  78  Pac.  626; 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409 ;  Butler 
V.  Phillips,  38  Colo.  378,  88  Pac.  480,  12  Ann.  Cas.  204; 
State  V.  Messervy,  86  S.  C.  503,  68  S.  E.  766;  Rosetto 
V.  City  of  Bay  St.  Louis,  97  Miss.  409,  52  So.  785 ;  State 
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V.  Bartlett,  35  Wis.  287 ;  State  ex  rel.  Buekner  v.  City 
of  Butte,  41  Mont.  377,  109  Pac.  710 ;  Town  of  Susan 
ville  V.  Long,  144  Cal.  362,  77  Pac.  987. 

Assuming  appellant's  contention  is  correct,  Judge 
Abbott's  office  was  not  vacant. 

Haymaker  v.  State  ex  rel.  McCain,  22  N.  M.  400: 
Oliver  v.  Mayor,  etc.,  44  Atl.  709,  48  L.  R.  A.  412,  76 
Am.  St.  R.  228. 

A  vacant  chair  does  not  muke  a  vacant  office. 

Oliver  case,  supra. 

Judge  Abbott  was  not  a  mere  intruder. 

Mechem  on  P.  Off.,  sec.  321;  Throup  on  P.  OflE.,  sec. 
627. 

This  conclusion  brings  us  to  our  original  proposition, 
which  was  that  if  an  officer  is  a  de  facto,  or  for  that 
matter  a  de  jure,  officer,  his  -authority  cannot  be  ques- 
tioned in  a  collateral  proceeding  such  a&  this,  but  it 
can  only  be  questioned  in  an  action  by  the  state  and  to 
which  the  officer  is  a  party.  In  support  of  this  prop- 
osition we  quote  and  cite  the  following  authorities, 
which,  we  think,  conclusively  establish  our  position  in 
this  regard: 

In  23  Cyc.  at  page  621 ;  Throup  on  Pub.  Officers,  sec. 
651;  Mechem  Pub.  Off.,  sec.  330;  ex  parte  Sheehan,  23 
Am.  St.  R.  374 ;  State  v.  Sadler,  26  So.  390,  15  R.  C.  L. 
sec.  10 ;  Manning  v.  Weeks,  139  U.  S.  504 ;  State  v.  Ely, 
113  N.  W.  711,  14  L.  R.  A.  (N.  S.)  638;  Comm.  v.  Ta- 
bor, 123  Mass.  253 ;  ex  parte  Dones,  10  Porta  Rico,  170 ; 
in  re  Danford,  157  Cal.  425;  State  v.  Bednar,  121  N. 
W.  614;  Walcott  V.  Wells,  21  Nev.  47,  24  Pac.  367,  37 
Am.  St.  Rep.  47,  9  L.  R.  A.  59 ;  Ball  v.  U.  S.,  140  U. 
S.  118,  11  Sup.  Ct.  761,  35  L.  Ed.  377 ;  ex  parte  State, 
142  Ala.  87,  38  So.  835,  110  Am.  St.  Rep.  20;  Butler 
V.  Phillips,  38  Colo.  378,  88  Pac.  480,  12  Ann.  Cas.  204 ; 
Plymouth  v.  ^^inter,  17  Conn.  585,  44  Am.  Dec.  574; 
State  V.  Lewis,  107  N.  C.  967,  12  S.  E.  457,  11  L.  R.  A. 
105 ;  in  re  Comm.,  62  Kan.  271,  62  Pac.  661,  84  Am.  St. 
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Rep.  382  J  Case  v.  State,  5  Ind.  1 ;  Walker  v.  State,  142 
Ala.  32,  38  So.  241 ;  Byers  v.  Harris,  77  N.  J.  L.  304, 
72  A.  136 ;  Coyle  v.  Commonwealth,  104  Pac.  117 ;  Peo- 
ple V.  Melton,  40  Cal.  648;  State  v.  Williams,  61  Kan. 
739,  60  Pac.  1050;  People  v.  Gobies,  67  Mich.  475,  35 
N.  W.  91;  Coyle  v.  Sherwood,  1  Hun.  (N.  Y.)  272; 
Briggs  V.  Vose,  73  Kan.  418,  85  Pac.  571;  Hamilton  v. 
State,  40  Tex.  Cr.  Rep,  464,  51  S.  W.  452 ;  sec.  316  sub- 
division 3  of  Bishop's  New  Criminal  Procedure. 

The  two  ofl&ces  are  not  incompatible. 

Haymaker  case,  supra ;  People  v.  Green,  58  N.  Y.  295. 

Possession,  use  and  disposition  of  property  of  deceas- 
ed is  always  admissible  against  the  slayer. 

12  Cyc.  399. 

Evidence  of  attempted  suicide  was  admissible. 

State  V.  Jagers,  58  Atl.  1014,  108  Am.  St.  R.  746; 
People  V.  Duncan,  103  N.  E.  1043. 

Remarks  or  applause  of  by-standers  is  not  ground  for 
new  trial  unless  it  appears  that  conviction  was  secured 
thereby. 

12  Cyc.  730. 

See,  also,  the  following  cases:  Burns  v.  State,  89 
Ga.  527,  15  S.  E.  748;  State  v.  Dusenberry,  112  Mo. 
277,  20  S.  W.  461 ;  State  v.  Jackson,  112  N.  C.  851,  17 
S.  E.  149 ;  State  v.  Windly,  119  La.  139,  43  So.  948, 
121  Am.  St.  Rep.  407,  12  L.  R.  A.  (N.  S.)  98;  State  v. 
Gray,  172  Mo.  430,  72  S.  W.  698;  State  v.  Thomas,  34 
Iowa  717,  109  N.  W.  900. 

To  secure  new  trial  on  ground  newly  discovered 
evidence  party  must  show  that  such  evidence  could  not 
have  been  discovered  prior  to  trial,  by  exercise  of  due 
diligence. 

State  V.  Gonzales,  19  N.  M.  467 ;  State  v.  Graves,  21 
N.  M.  556. 
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In  absence  of  showing  of  prejudice  mere  separation 
of  jury  temporarily  is  not  error. 

12  Cyc.  723 ;  Terr.  v.  Chenowith,  3  N.  M.  318 ;  Eoper 
V.  Territory,  7  N.  M.  255,  33  Pac.  1014;  Territory  v. 
Nichols,  3  N.  M.  76,  2  Pac.  78;  Nabors  v.  State,  120 
Ala.  323,  26  So.  529 ;  Van  Dalsen  v.  Com.,  28  Ky.  L.  R. 
238,  89  S.  W.  255 ;  Riley  v.  State,  95  Ind.  446 ;  State  v. 
Williams,  76  S.  C.  135,  56  S.  E.  783 ;  Qott  v.  People,  187 
111.  249,  58  N.  E.  293 ;  Crockett  v.  State,  52  Wis.  211, 
38  Am.  Rep.  733 ;  State  v.  Olberman,  33  Ore.  556,  55 
Pac.  860 ;  Cooper  v.  State,  120  Ind.  377,  22  N.  E.  320 ; 
State  V.  Spough,  200  Mo.  571,  98  S.  W.  55 ;  Louder  v. 
State,  46  Tex.  Cr.  Rep.  121,  79  S.  W.  552 ;  Territory  v. 
Hart,  7  Mont.  489,  17  Pac.  718;  Skater  v.  State,  64 
Mi&s.  644,  60  Am.  Rep.  70,  1  So.  843. 

• 

Defendant  waived  objection  to  separation  of  jury  by 
not  calling  its  attention  thereto. 

Polin  V.  State,  16  N.  W.  898 ;  Henning  v.  State,  55 
Am.  R.  756 ;  State  v.  Blunt,  19  N.  W.  650. 

Exhibition  by  prosecuting  attorney  of  articles  not  er- 
ror, whether  admitted  in  evidence  or  not. 
12  Cyc.  572. 

Remarks  cannot  be  considered  by  court. 

Terr.  v.  Torres,  16  N.  M.  615;  Terr.  v.  Chamberlain, 
8  N.  M.  583 ;  Chacon  v.  Terr.,  7,  N.  M.  241 ;  State  v. 
Graves,  21  N.  M.  556. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  The  appellant,  E.  W.  Blancett,  was 
indicted,  tried,  and  convicted  in  the  district  court  of 
Santa  Fe  county  for  the  murder  of  Clyde  D.  Armour. 
From  the  judgment  of  the  court  imposing  a  sentence 
of  death,  the  appellant  has  prayed  this  appeal,  alleg- 
ing as  a  first  ground  of  error  that  Hon.  Edmund  C. 
Abbott  was  not  judge  of  the  district  court  for  Santa 
Fe  county  at  any  time  pertaining  to  the  trial  of  said 
case. 
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[1]  This  assignment  of  error  is  based  upon  several 
propositions :  First,  that  at  the  time  of  the  trial  Judge 
Abbott  was  a  colonel  of  the  New  Mexico  National  Guard 
actively  engaged  in  the  service  of  the  United  States 
government,  and  that  the  two  offices,  colonel  of  the 
state  troops  and  judge  of  the  district  court,  are  incom- 
patible. Second,  Judge  Abbott  by  his  retention  of  his 
military  office  vacated  His  office  as  judge,  so  that  when 
he  attempted  to  exercise  the  functions  of  judge  of  the 
district  court  he  was  an  intruder  and  usurper.  A  fur- 
ther proposition  is  also  urged  to  the  eflPect  that,  by  a 
voluntary  enlistment  or  entry  into  the  military  service 
of  the  United  States,  Judge  Abbott  vacated  or  aban- 
doned the  civil  office  through  the  undertaking  of  his 
military  duties.  After  a  careful  consideration  of  the 
briefs  and  arguments  of  counsel,  we  have  concluded  that 
it  is  unnecessary  to  determine,  for  the  purposes  of  this 
case,  whether  or  not  Judge  Abbott  was  a  judge  de  jure. 
That  he  was  a  judge  de  facto,  we  have  no  doubt.  Con- 
stantineau  on  the  De  Facto  Doctrine,  §  26,  prescribes 
three  requisites  necessary  to  constitute  one  an  "officer 
de  facto:*'  1.  The  office  held  by  him  must  have  A  de 
jure  existence,  or  at  least  one  recognized  by  law;  (2) 
he  must  be  in  actual  possession  thereof;  and  (3)  his 
holding  must  be  under  color  of  title  or  authority.  The- 
author  says  that  without  the  existence  and  concurrence 
of  these  three  elements  no  person  can  be  regarded  as  an 
officer  de  facto.  This  view  is  concurred  in  by  Mechem 
on  Public  Officers,  §§  317-326,  inclusive;  89  Cyc.  1390 
et  seq.  An  instructive  case  more  nearly  in  point  than 
any  other  called  to  our  attention  is  that  of  Oliver  v. 
Jersey  City,  63  N.  J.  Law,  634,  44  Atl,  709,  48  L.  R.  A. 
412,  76  Am.  St.  Bep.  228.    In  this  case  it  waB  held  that : 

"An  officer  legallF  elected  and  qualified,  who  enters  upon 
the  duties  of  his  office,  and  afterwards  Is  appointed  to  and 
accepts  another  office,  hut  in  good  faith  continues  to  pub- 
licly discharge  the  duties  of  the  first,  his  term  not  having 
expired,  and  no  successor  having  been  appointed  or  elected 
in  his  stead,  nor  any  adjudication  made  against  his  title, 
Is  an  officer  de  facto." 


JANUARY  TERM,  1918.  447 

State  Y.  Blancett,  24  N.  M.  433. 

We  agree  with  the  holding  of  the  New  Jersey  court 
and  find  it  decisive  of  the  case  at  bar. 

In  arriving  at  this  conclusion  we  are  not  unmindful  of 
appellant's  contention  that  he  did  not  deal  with  Ab- 
bott as  judge,  but  raised  the  question  promptly  and 
persistently  in  his  challenge  throughout  the  course  of 
the  trial.    This  we  will  give  further  consideration. 

If  Judge  Abbott  were  to  be  considered,  or  should  be 
considered,  an  intruder  or  usurper  into  the  office  of 
district  judge  at  the  time  of  the  trial  in  the  district 
court,  there  would  doubtless  be  merit  in  appellant's 
position;  but  in  the  light  of  our  holding  in  the  Hay- 
maker case  Judge  Abbott  cannot  be  so  considered.  In 
Haymaker  v.  State  ex  rel.  McCain,  22  N.  M.  400,  163 
Pac.  248,  L.  B.  A.  1917D,  210,  this  court  held  that, 
though  offices  are  incompatible  under  the  statutory  rule 
providing  that  an  office  becomes  vacant  when  an  officer 
accepts  and  undertakes  to  discharge  the  duties  of  anoth- 
er incompatible  office,  yet  under  the  provisions  of  the 
constitution  no  public  office  becomes  vacant  in  the  sense 
that  a  corporeal  vacancy  arises,  but  a  condition  results 
conferring  a  right  on  the  appointing  or  electing  pow- 
er to  appoint  or  elect  some  person  to  the  office  in  the 
place  of  the  occupant.  Our  conclusion  in  the  Haymak- 
er case  is  based  upon  the  constitutional  provision  that: 

"Every  officer  unless  removed,  shall  hold  his  office  until 
his  successor  has  duly  qualified."  Section  2,  art.  20, 
Const.  1. 

It  is  unnecessary  to  decide  whether  the  two  offices 
of  colonel  and  district  judge  are  in  fact  incompatible, 
as  in  our  view  of  the  matter  it  might  be  conceded  that 
they  are,  nevertheless  there  was  no  actual  vacancy  in 
the  office  of  district  judge  under  our  holding  in  the  Hay- 
maker case,  and  there  cannot  be  any  serious  contention 
that  the  acceptance  of  the  military  office  created  a  cor- 
poreal vacancy  in  the  civil  office. 

[2]  Eeverting  to  appellant's  argument  that,  because 
he  challenged  the  authority  of  Judge  Abbott,  he  may 
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be  permitted  to  raise  the  question  here,  we  have  this  to 
say :    That  it  has  been  generally  held : 

"That  the  title  of  the  officer  de  facto,  and  the  yalidity  of 
his  acts,  cannot  be  collaterally  questioned  in  proceedings 
to  which  he  is  not  a  party*  or  which  were  not  instituted 
to  determine  their  validity."  Mechem  on  Public  Officers, 
S  880. 

See,  also,  23  Cyc.  621 ;  in  re  Manning,  139  U.  S.  504, 
11  Sup.  Ct.  624,  35  L.  Ed.  264 ;  Throop  on  Public  Of- 
ficers, 651 ;  Commonwealth  v.  Taber,  123  Mass.  253. 

In  the  Massachusetts  case  it  was  contended  that  the 
holding  of  the  executive  office  of  mayor  of  the  city  of 
New  Bedford  being  an  incompatible  office,  precluded 
the  exercise  of  judicial  power  by  the  incumbent  as  a 
judge  within  the  same  territory.    The  court  said: 

*'♦  ♦  •  He  was  at  least  a  Judge  de  facto,  his  Juris- 
diction could  not  be  controverted  upon  this  ground,  nor 
the  question  whether  the  two  offices  were  incompatible 
be  tried,  in  a  proceeding  to  which  he  was  not  a  party." 

See,  also,  ex  parte  Sheehan,  122  Mass.  445,  23  Am. 
Rep.  374.    In  15  R.  C.  L.  p.  519,  the  rule  is  thus  stated : 

"The  rightful  authority  of  a  Judge,  in  the  full  exercise  of 
his  public  Judicial  functions,  cannot  be  questioned  by  any 
merely  private  suitor,  nor  by  any  other,  excepting  in  the 
form  especially  provided  by  law.  A  Judge  de  facto  as- 
sumes the  exercise  of  a  part  of  the  prerogative  of  sov- 
ereignty, and  the  legality  of  that  assumption  is  open  to  the 
attack  of  the  sovereign  power  alone.' 


»f 


The  author  continuing  states  that  the  rule  is  the  same 
in  civil  and  criminal  cases,  and  that  the  principal  is 
one  founded  in  policy  and  convenience,  for  the  right 
of  no  one  claiming  a  title  or  interest  under  or  through 
the  proceedings  of  an  officer  having  an  apparent  author- 
ity to  act  would  be  safe,  if  it  were  necessary  in  every 
case  to  examine  the  authority  of  such  officer  to  its  orig- 
inal source. 

Appellant  seriously  contends  that,  by  reason  of  the 
fact  that  under  article  3  of  the.  state  constitution  no 
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person  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  the  departments  of  goyemment  shall 
exercise  any  powers  properly  belonging  to  any  of  the 
others,  except  as  in  the  constitution  otherwise  express- 
ly permitted,  Judge  Abbott  was  not  eligible  to  or  cap- 
able of  holding  the  office  of  judge.  We  deem  it  unnec- 
essary to  consider  the  authorities  cited,  because,  in  our 
view  of  the  matter,  it  might  be  assumed  that  Judge 
Abbott  was  disqualified  in  the  respect  pointed  out,  and 
in  proper  proceedings  instituted  for  the  purpose  he 
might  have  been  removed  from  the  judicial  office,  never- 
theless he  was  at  least  a  de  facto  judge  while  he  was  in 
possession  of  the  office  under  color  of  title  or  authority. 
Commonwealth  v.  Kerby,  2  Gush.  (Miss.)  577. 

Our  conclusion  therefore  is,  in  substance,  that  Judge 
Abbott,  even  though  not  an  officer  de  jure,  was  an  of- 
ficer de  facto,  and  therefore  his  authority  was  not  sub- 
ject to"  collateral  attack.  We  find  no  merit  in  appel- 
lant's attack  upon  his  qualification. 

[3]  The  next  error  presented  for  our  consideration 
is  not  seriously  urged.  It  is,  however,  asserted  that  the 
court  fell  into  error  in  permitting  inquiry  as  to  certain 
of  the  defendant's  actions  after  the  homicide.  The  evi- 
dence complained  of  had  to  do  with  the  sale  of  the  auto- 
mobile owned  by  the  deceased,  certain  telegrams  sent  by 
defendant  directing  the  forwarding  of  money  of  the 
deceased  on  deposit  elsewhere,  the  possession  by  defend- 
ant of  the  valise  of  the  deceased,  and  other  acts  of  simi- 
lar character.  In  this  connection,  it  is  urged  that  such 
evidence  did  not  show  motive,  malice,  premeditation, 
or  deliberation  with  respect  to  the  homicide.  It  has 
been  held  that  it  is  relevant  to  show  that  the  accused  or 
an  accomplice  had  money  or  other  property  in  his  pos- 
session which  was  the  fruit  of  the  crime.  See  cases  col- 
lected in  note  to  text  in  12  Cyc.  399.  It  cannot  be  very 
seriously  urged  in  this  case  that  the  possession  of  the 
property  of  the  deceased,  or  the  attempt  to  realize  up^ 
on  funds  of  the  deceased  on  deposit  elsewhere,  the  sale 
of  the  automobile,  and  the  other  circumstances  referred 
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^ «     

tOy  not  going  to  show  motive,  were  not  properly  admis- 
sible, and  are  not  circumstances  tending  to  connect  the 
defendant  with  the  commission  of  the  crime  charged. 
In  this  connection,  it  must  be  borne  in  mind  that  it  was 
not  apparent,  at  the  time  that  the  state  was  putting  in 
its  case  in  chief,  that  the  defendant  would  admit  his 
presence  upon  the  Bcene,  or  his  connection  with  the 
crime,  and  the  evidence  in  question  tending  to  connect 
him  therewith  was  admissible  at  the  time  offered. 

[4]  It  is  next  contended  that  the  court  erred  in  ad- 
mitting in  evidence  and  in  instructing  the  jury  that  it 
might  consider  proof  of  the  attempt  of  the  appellant  to 
commit  suicide.  It  is  urged  in  this  connection  that 
proof  of  the  attempted  suicide  is  not  analogous  to  flight 
and  4oes  not  involve  any  suggestion  of  guilt.  It  i&  urg- 
ed that  in  the  case  of  State  v.  Coudotte,  7  N.  D.  109, 
72  N.  W.  913,  the  court  held  that  there  is  no  presump- 
tion of  guilt  arising  from  the  fact  that  the  person 
charged  with  crime,  and  while  in  confinement  and  be- 
fore trial,  attempts  to  commit  suicide.  It  is  suggested 
that  the  case  of  State  v.  Jaggers,  71  N.  J.  Law,  281,  58 
Atl.  1014,  108  Am.  St.  Rep.  746,  while  holding  to  the 
contrary,  is  not  supported  by  reason  or  authority.  We, 
however,  do  not  agree  with  appellant's  contention  in 
this  respect.  Other  than  the  cases  cited  by  appellant, 
our  attention  is  directed  by  the  state  to  the  case  of 
People  V.  Duncan,  261  111.  339,  at  353,  103  N.  E.  1043, 
1049;  the  Supreme  Court  of  Illinois  in  that  case  held 
that : 

!  "The  fact  that-  defendant  attempted  to  commit  suicide 

I  was  a  circumstance  which  was  proper  to  be  taken  into 

consideration  by  the  jury  in  connection  with  all  the  other 

facts  and  circumstances  proven." 

The  three  cases  referred  to  are  the  only  cases  to  which 
our  attention  has  been  directed,  and  a  diligent  search 
has  failed  to  disclose  others.  As  pointed  out  in  the 
Illinois  case,  it  has  been  universally  held  that  the  es- 
cape from  custody  or  flight  of  one  accused  of  crime 
may  be  proven  upon  the  trial  as  a  fact  raising  the  pre- 
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sumption  of  guilt.  It  was  contended  in  that  case,  as  in 
the  case  at  bar,  that  an  attempt  at  suicide  is  not  analp- 
gous  to  flight  or  escape  from  custody,  for  the  reason 
that  in  fleeing  the  accused  is  attempting  to  escape  pun- 
ishment entirely,  and  in  attempting  suicide,  he  is  en- 
deavoring to  inflict  upon  himself  the  highest  punish- 
ment known  to  the  law.  It  is  also  pointed  out  that 
many  people  commit  suicide  who  are  charged  with  no 
offense  and  who  do  so  for  various  and  sometimes  trivial 
reasons.  It  may  be,  furthermore,  that  one  guilty  of  the 
charge  might  prefer  to  avoid  the  humiliation  and  dis- 
grace of  conviction  and  endeavor  to  escape  the  punish- 
ment imposed  by  law  by  taking  his  life.  While  it  might 
be  doubted  in  some  cases  that  an  attempt  at  suicide  was 
a  confession  of  guilt,  yet  it  must  be  evident  that  an  at- 
tempt at  suicide  is  somewhat  akin  to  flight  and  should 
be  taken  into  consideration  by  the  jury  in  connection 
with  all  the  other  facts  and  circumstances  in  the  case. 
We  find  no  error  in  this  connection. 

[5]  It  is  contended  that  the  appellant  was  denied 
due  process  of  law  and  a  fair  and  impartial  trial  by  rea- 
son of  the  mob  spirit  alleged  to»have  prevailed  in  the 
courtroom  during  the  trial,  and  the  court's  alleged  con- 
fession of  inability  to  control  it.  It  is  pointed  out  that 
the  court  at  one  stage  of  the  case  remarked : 

"I  regret  very  much  that  the  audience  does  not  observe 
the  caution  of  the  court.  Of  course,  that  is  beyond  my 
power.  *  *  *  I  have  cautioned  the  audience  three 
times  tonight" 

This  is  said  to  be  a  confession  of  the  court's  inability 
to  give  the  defendant  a  fair  and  impartial  trial. 

It  appears  from  an  examination  of  the  record  that 
certain  persons  in  the  audience  were  guilty  of  some 
show  of  levity  arising  out  of  passages  between  counsel 
for  defendant  and  a  witness.  The  court  cautioned  the 
audience  a  number  of  times  in  this  connection,  and  on 
the  following  morning  instructed  the  jury  that  it  was 
to  pay  no  attention  to  any  kind  of  applause  or  expres- 
sion from  anybody  in  the  audience,  and  that  the  jury 
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was  to  disregard  everything  of  that  character  and  be 
governed  in  its  verdict  solely  by  the  law  and  the  evi- 
dence in  the  case.  The  occurrence  in  question  was  fur- 
ther explained  by  the  court  in  its  order  overruling  a 
motion  for  a  new  trial  and  in  an  affidavit  by  the  dis- 
trict attorney.  There  is  no  showing  in  the  record  that 
there  was  any  evidence  of  mob  spirit  calculated  to  in- 
fluence the  jury,  or  that  the  jury  waa  in  any  way  in- 
fluenced by  the  levity  which  brought  out  the  objectiwi 
of  the  defense.    It  is  laid  down  as  a  rule  that : 

"Remarks  of  bystanders  unfavorable  to  the  accusedt  to 
or  in  the  presence  of  members  of  the  Jury,  and  overheard 
by  them,  although  reprehensible,  are  not  ground  for  a  new 
trial,  unless  it  shall  actually  appear  that  a  verdict  of  con- 
viction was  produced  thereby."  12  Cyc.  .7^0;  State  v. 
Wlmby,  119  La.  139,  48  South.  984,  12  L.  R.  A.  (N.  S.> 
98,  121  Am.  St.  Rep.  607,  12  Ann.  Cas.  643;  State  v. 
Thomas,  135  Iowa,  717,  109  N.  W.  900. 

In  the  last  case  there  was  misconduct  on  the  part 
of  the  attendants  at  a  trial  for  homicide  consisting  of 
demonstrations  by  way  of  hissing  and  other  indications 
of  disapproval  of  the*objections  and  arguments  of  de- 
fendant's counsel.  The  court  held  that  these  were  not 
grounds  for  a  new  trial  where  there  was  no  showing 
that  the  jury  were  in  any  way  subjected  to  popular 
pressure  or  undue  influence.  It  is  apparent  in  the  case 
at  bar  that  the  trial  court  was  not  only  prompt  in  cau« 
tioning  the  aadience  in  attendance  at  the  trial,  but  alao 
in  instructing  the  jury  to  disregard  any  demonstrations 
by  the  audience.  There  is  nothing  to  indicate  that  the 
jury  was  in  any  wise  influenced  by  what  occurred.  In 
a  case  where  some  of  the  bystanders  applauded  the  ar- 
gument of  the  prosecuting  attorney,  it  was  held  not  to 
be  ground  for  a  new  trial  where  the  applause  was 
promptly  checked  and  it  appeared  probable  that  the 
jury  was  not  prejudiced  against  the  accused  thereby. 
Debney  v.  State,  45  Neb.  856,  64  N.  W.  446,  35  L.  B. 
A.  851.  Nothing  as  serious  as  this  appears  to  have  oc- 
curred in  the  trial  in  the  case  at  bar,  and  we  therefore 
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conclude  that  there  has  been  no  such  showing  as  would 
justify  a  conclusicm  that  error  resulted  in  the  manner 
complained  of. 

[6]  It  is  urged  that  the  court  should  have  granted 
a  new  trial  because  of  newly  discovered  evidence.  The 
evidence  in  question  is  that  of  the  witness  Dr.  David 
Knapp  and  is  fully  s^  forth  in  his  affidavit  attached  to 
the  motion  for  a  new  trial.  The  affidavit  deals  entire- 
ly with  the  alleged  mental  condition  of  the  accused. 
There  is  no  showing  or  argument  made  that  the  alleged 
mental  disorder  of  the  accused  could  not  have  been  dis- 
covered by  the  exercise  of  due  diligence  prior  to  the 
date  of  the  trial.  It  is  argued,  however,  that  Dr.  Knapp 
could  not  testify  as  to  the  condition  of  the  defendant 
until  after  he  had  had  opportunity  to  observe  the  con- 
duct of  the  defendant  during  and  throughout  the  course 
of  the  trial ;  but  this  contention  is  not  sufficient,  as  there 
is  no  showing  that  the  testimony  of  other  competent 
and  able  physicians  could  not  have  been  had.  If  ap- 
pellant's contention  in  this  respect  was  correct,  it 
would  be  necessary,  as  pointed  out  by  the  attorney  gen- 
eral, that  every  criminal  case  should  be  tried  a  second 
time  because  of  newly  discovered  evidence  in  this  re- 
spect. It  has  been  well  established  in  ihis  jurisdiction 
that,  when  a  party  asks  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  he  must  show  that  such 
evidence  could  not  have  been  discovered  prior  to  tho 
trial  by  the  exercise  of  due  diligence.  State  v.  Gon- 
zales, 19  N.  M.  467,  144  Pac.  1144;  State  v.  Graves,  21 
N.  M.  556,  157  Pac.  160. 

[7]  The  next  assignment  of  error  is  that  the  ap- 
pellant should  have  been  allowed  a  new  trial  because 
of  the  separation  of  a  juror,  Mr.  McCrimmon,  from  his 
fellow  jurors.  In  the  affidavit  attached  to  the  motion 
for  a  new  trial,  it  was  alleged  that  the  juror  McCrim- 
mon was  permitted  to  separate  from  the  rest  of  the 
jurors  and  hold  a  telephone  conversation  with  his  wife, 
and  that  on  one  occasion  he  was  allowed  to  separate 
from  the  rest  of  the  jurors  for  the  purpose  of  taking 
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a  bath,  at  which  time  he  was  accompanied  by  the  sheriff. 
It  is  now  well  established  that  no  merely  temporary 
separation  of  the  jury  is  sufficient  to  justi^  a  reversal, 
if  during  the  time  of  the  separation  they  ej^e  in  the 
charge  of  an  officer  and  he  keeps  them  in  his  actual  sight 
and  hearing,  or  when  this  is  not  possible  the  circum- 
stances are  such  that  it  is  apparent  that  they  have  not 
been  tampered  with  or  influenced  to  the  prejudice  of 
the  defendant.  It  has  also  been  held  in  a  number  of 
cases  that  the  mere  fact  that  one  or  more  of  the  jurors 
were,  after  their  retirement  and  before  the  verdict,  sep- 
arated from  the  others,  is  not  ground  for  a  new  trial, 
unless  it  appears  that  defendant  was  prejudiced  there- 
by. These  rules  are  supported  by  a  long  line  of  author- 
ities collected  in  the  notes  to  the  text  in  12  Cyc.  724. 
We  are  not  unaware  of  the  fact  that  some  cases  hold 
that  there  is  a  presumption  of  injury  from  the  mere 
fact  of  separation,  and  that  a  separation  after  retire- 
ment is  ground  for  a  new  trial,  although  it  does  not 
affirmatively  appear  that  the  jury  was  tampered  with, 
or  that  the  accused  was  in  any  way  prejudiced. 

There  is  no  attempt  to  show,  in  the  case  at  bar,  either 
that  the  jury  actually  was  in  fact  tampered  with,  or 
that  the  defendant  was  in  any  way  prejudiced.  We  be- 
lieve that  the  great  weight  of  authority  is  in  favor  of 
the  necessity  of  showing  prejudice  and  that  sound  rea- 
son supports  the  rule  requiring  a  showing  of  prejudice. 
See,  also.  Territory  v.  Chenowith,  3  N.  M.  225,  5  Pac. 
532 ;  Roper  v.  Territory,  7  N.  M.  255,  33  Pac.  1014 ;  Ter- 
ritory V.  Nichols,  3  N.  M.  103,  2  Pac.  78.  The  three 
New  Mexico  cases  referred  to  follow  the  majority  rule, 
and  we  see  no  reason  to  depart  therefrom.  See,  also, 
State  V.  Starr,  24  N.  M.  180,  173  Pac.  674. 

It  is  next  contended  that  the  court  erred  in  admitting 
in  evidence  a  certain  promissory  note  of  the  Sioux  City 
Oas  &  Electric  Company  for  $450,  with  indorsements 
thereon,  on  the  ground  that  no  foundation  was  laid  any- 
where in  the  evidence  for  the  introduction  of  such  ex- 
hibit, and  because  all  testimony  concerning  the  same  in 
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its  relation  to  the  defendant  was  hearsay,  irrelevant, 
and  incompetent.  This  matter  is  not  argued,  and  the 
position  of  appellant  is  not  made  clear,  further  than  as 
stated  in  the  assignment  of  error,  which  we  have  quoted* 
It  is  apparent  that  appellant  does  not  rely  with  any 
confidence  upon  this  assignment,  and  we  cannot  see 
wherein  he  was  prejudiced,  if  it  should  be  assumed  that 
the  execution  of  the  promissory  note  was  not  adequate- 
ly proven.  We  find  no  merit  in  the  assignment  as  pre- 
sented for  our  consideration. 

It  is  next  urged  that  the  court  committed  error  in  not 
permitting  examination  of  the  witness  Antonio  Sando- 
val y  Griego  as  to  the  sobriety  of  one  Zimmerman.  This 
evidence  was  sought  to  be  elicited  from  the  witness  by 
cross-examination  and  on  the  ground  that  the  question 
was  not  proper  cross-examination  the  answer  was  ex- 
cluded by  the  trial  court.  An  examination  of  the  rec- 
ord convinces  us  that  the  objection  was  properly  sus- 
tained, and  the  contention  of  the  appellant  without 
merit. 

Under  the  next  assignment  of  error,  which  is  not  ar- 
gued, but  under  which  is  cited  a  number  of  cases,  it  is 
contended  that  the  court  erred  in  permitting  the  wit- 
ness Baleigh  Jennings  to  state  the  time  it  would  take 
a  person  driving  at  ordinary  speed  in  an  automobile 
to  come  from  the  house  of  Antonio  Sandoval  y  Qriego 
to  Santa  Fe,  for  the  reason  that  the  same  was  without 
proper  basis  or  foundation.  This  is  apparently  a  tech- 
nical objection  which  is  doubtless  made  on  the  theory 
that  the  competency  of  the  witness  as  an  expert  was  not 
disclosed;  it  being  merely  brought  out  that  he  was  a 
chauffeur  who  had  made  the  trip  in  question  on  a 
number  of  occasions.  There  is  nothing  whatever  in  the 
record  to  indicate  that  the  appellant  was  in  any  way 
harmed  or  prejudiced  by  the  admission  of  the  testi- 
mony in  question;  and  on  cross-examination  appellant 
evidently  disposed  of  the  evidence  to  his  entire  satis- 
faction.   We  find  no  error  in  this  regard. 
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[8]  It  is  next  urged  that  the  court  erred  in  permitting 
the  district  attorney  to  exhibit  to  the  jury  certain  written 
exhibits  in  the  case  and  to  point  out  particular  letters 
and  parts  thereof,  for  the  reason  that  it  was  argument 
out  of  place  and  in  form  testimony  by  the  district  at- 
torney rather  than  by  witness.  One  ease  is  cited  in  sop- 
port  of  this  contention,  that  of  Peadon  et  al.  v.  State, 
46  Fla.  124,  35  South.  204.  We  cannot  consider  the  case 
referred  ^o  in  point.  It  holds  that  trial  judges  should 
not  permit  private  conferences  between  jurors  and  the 
district  attorney.  Nothing  like  this  appears  to  have 
occurred  in  the  instant  case.  It  is  laid  down  in  12  Cyc, 
.  at  572,  that  the  exhibition  by  the  prosecuting  officer,  of 
articles  of  personal  property,  models,  weapons,  imple- 
ments, etc.,  by  way  of  illustration,  and  their  examina- 
tion by  the  jury,  is  not  error,  whether  the  articles  are 
in  evidence  or  not.  In  the  instant  case  it  is  not  urged 
that  the  district  attorney  did  more  than  to  direct  the 
Attention  of  the  jury  to  certain  exhibits,  and  it  is  con- 
tended that  fhis  was  **  argument  out  of  place  and  in 
form  testimony  by  the  district  attorney  rather  than  by 
witness.'*  The  record  does  not  support  the  contention, 
and  we  find  no  error  in  this  connection. 

It  is  also  contended  that  the  record  discloses  that  the 
defendant  did  not  have  a  trial  by  a  constitutional  jury 
of  12  men.  The  record  as  first  presented  to  our  atten- 
tion was  subject  to  this  objection ;  but  upon  the  sugges- 
tion of  the  attorney  general  for  diminution  of  the  record 
an  additional  part  of  the  record  has  been  brought  to  this 
court,*  which  discloses  that  the  defendant  was  tried  by 
a  constitutional  jury. 

[9,  10]  It  was  also  argued  that  the  defendant  was 
plrejudiced  by  the  address  of  the  district  attorney  to 
the  jury  on  the  subject  of  the  Santa  Fe  Trail,  etc.  Re- 
marks of  the  district  attorney  in  this  respect  are  shown 
in  the  motion  for  a  new  trial  and  in  the  record,  and  it 
appears,  upon  objection  being  made  by  defendant's 
counsel,  the  court  admonished  the  jury  to  disregard  the 
argument  of  counsel  upon  any  other  consideration  than 
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that  of  the  law  and  the  evidence;  that  this  admonition 
was  given  at  the  request  of  counsel  for  the  defendant, 
after  which  defendant  made  no  further  or  additional 
requests,  and  no  exceptions  were  saved  to  the  action 
of  the  trial  court.  If  any  error  therefore  existed,  it 
was  cured,  or  has  not  been  saved  in  such  a  manner  as  to 
entitle  the  appellant  to  a  review  thereof. 

Numerous  other  assignments  of  error  were  presented, 
but  are  not  supported  by  argument  or  authority  in  this 
court,  for  which  reason  they  have  not  been  considered. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed,  and  it  is  so  ordered. 

Parker  and  Bo^irts,  J.J.,  concur. 


[No.   2161,  Aug.   9,  1918.} 

HYDE  v.  BRYAN. 

SYLLABUS  BY  THE  COURT. 


1.  The  face  of  a  pleading  controls  Its  character,  and  not 
the  name  given  to  it  by  the  pleader.  P.  460 

2.  Svery  pleading  must  be,  under  our  practice,  subscrib- 
ed by  the  party  making  the  same,  or  his  attorney,  and,  when 
any  pleading  is  verified,  every  subsequent  pleading,  except 
a  demurrer,  must  be  verified.  P.  460 

3.  Where  a  verflcation  is  required,  as  is  the  case  under 
our  statute,  and  is  omitted,  the  pleading  may  be  stricken 
out  or  judgment  may  be  had  on  the  pleadings.  P.  460 

4.  A  defendant,  by  answering  over,  upon  demurrer 
overruled,  waives  all  objections  to  the  petition  of  the  plain- 
tiff, except  to  the  jurisdiction  of  the  court  and  the  failure 
of  petition  to  state  a  cause  of  action.  p.  461 

5.  Code  1916,  i  1099,  providing  for  an  examination 
of  ballots  by  the  board  of  county  commissioners  in  case  of 
a  contest,  does  not  violate  Const,  art.  7,  S  1,  requiring  the 
enactment  of  laws  securing  the  secrecy  of  the  ballot.       P.  462 
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Appeal  from  District  Court,  Lincoln  County;  Med- 
ler,  Judge. 

Suit  for  injunction  by  C.  Walker  Hyde  against  John 
L.  Bryan  and  others.  Judgment  for  plaintiff  on  the 
pleadings  for  default  of  answer,  and  defendants  appeaL 
Beversed,  and  cause  remanded  for  further  proceedings. 

G.  W.  Prichard,  of  Santa  Fe,  and  Spencb  &  Mbk- 
CHANT,  of  Carrizozo,  for  appellants. 

Geo.  B.  Babbeb,  of  Carrizozo,  for  appellee. 

STATEMENT  OF  PACTS. 

Pending  an  election  contest  case  in  the  district  court 
of  Lincoln  county  between  Henry  M.  Com,  contestant, 
and  C.  Walker  Hyde,  contestee,  involving  the  office  of 
sheriff,  the  contestee  in  that  suit  filed  his  petition  in 
the  case  at  bar  to  prevent  the  contestant.  Com,  from 
having  certain  ballot  boxes  opened  in  the  presence  of 
the  county  commissioners  for  the  purpose  of  showing 
alleged  illegal  votes  cast  against  him.  A  demurrer  to 
the  complaint  was  interposed  and  subsequently  over- 
ruled on  the  31st  day  of  May,  1917,  and  the  injunction 
continued  in  effect  until  the  further  order  of  the  court. 
After  this  certain  testimony  was  taken  in  the  contest  case, 
a  copy  of  which  is  incorporated  in  the  record  in  this  case. 
On  July  20,  1917,  a  motion  to  dissolve  the  temporary 
injunction  was  filed  by  respondents,  and  on  the  follow- 
ing day  the  plaintiff  filed  a  motion  to  strike  respond- 
ents* motion  to  dissolve,  in  which  he  recites  the  history 
of  the  proceedings  in  the  case  prior  to  that  time,  and 
urged  as  a  ground  for  the  motion  that  the  motion  to 
dissolve  was  an  answer  and  not  a  motion,  and  had  not 
been  filed  within  20  days,  as  required  by  the  statute. 
This  motion  was  denied.  An  order  of  the  court  was 
then  made  overrialing  the  motion  to  dissolve  without 
prejudice,  the  court  announcing  that  he  would  hear 
any  further  motion  for   dissolution   on   the   following 
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day.  The  same  day  (July  30,  1917)  a  motion  for 
judgment  was  filed  by  complainant  on  the  ground  that 
no  plea  or  answer  had  been  filed  by  respondents.  On 
the  following  day  defendants  interposed  a  motion  ore 
tenus,  moving  the  court  to  strike  the  motion  of  the  plain- 
tiff for  judgment  on  the  ground  that  the  court,  upon 
the  overruling  of  the  motion  for  dissolution  of  the  in- 
junction on  the  preceding  day,  had  given  to  the  respon- 
dents until  9  o'clock  on  the  following  morning  in  which 
to  file  another  motion  setting  up  other  facts  and  asking 
for  the  the  dissolution  of  the  injunction.  At  the  same 
time  there  was  also  filed  a  second  motion  to  dissolve 
the  injunction.  This  motion  set  up  the  proceedings  tak- 
en in  the  contest  case  touching  the  qualifications  of  cer- 
tain voters  to  vote  in  the  precincts  in  question,  alleging 
that  a  suflBcient  number  of  the  voters  named  in  contest- 
ant's pleadings  in  cause  No.  2,571  have  been  shown  to 
have  voted  illegally  at  the  two  ballot  boxes  in  question 
to  have  changed  the  result  of  the  election.  Among 
other  matters  not-  necessary  to  refer  to,  the  motion  con- 
tained a  general  denial  of  all  allegations  of  the  com- 
plaint not  admitted. 

The  trial  court  held  that  the  question  of  the  qualifi- 
cation of  these  voters  should  have  been  raised  by  an 
answer  to  the  complaint  and  the  evidence  taken  in  this 
case,  and  held  that,  where  an  injunction  is  granted  un- 
til answer  and  further  order,  it  is  never  dissolved  until 
the  answer  comes  in ;  citing  10  Ency.  P.  &  P.  1035.  The 
court  overruled  the  motion  of  the  respondents  to  dis- 
solve the  injunction.  Apparently  because  no  time  was 
asked  within  which  to  file  an  answer,  the  court  granted 
the  plaintiff's  motion  for  a  judgment  upon  the  plead- 
ings for  default  of  answer,  to  which  ruling  of  the  court 
the  respondents  excepted,  and  from  which  they  have 
prayed  this  appeal. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
The  principal  point  raised  by  appellants  here  (respond- 


460  SUPREME  COURT  OF  NEW  MEXICO 

Hyde  y.  Bryan,  24  N.  M.  457. 

ents  below)  is  that  the  injunction  granted  in  the  trial 
court  operated  to  deprive  the  defendant  Com  from  hav- 
ing the  benefit,  in  his  contest  case,  of  section  1999,  Code 
1915,  providing  for  the  inspection  of  ballots  by  con- 
testing parties  in  contested  elections,  a  question,  how- 
ever, which  is  dependent  upon  the  correctness  of  the 
trial  court's  disposition  of  the  case  upon  the  pleadings. 
Appellants  urge  that  their  respective  motion  to  dis- 
solve the  injunction  should  have  been  treated  and  con- 
sidered as  answers,  pointing  out  that  in  each  of  the 
motions  the  respondents  denied  and  controverted  each 
and  every  allegation  contained  in  the  complaint,  save 
and  except  those  allegations  therein  admitted  to  be  true. 

[1-3]  It  is  urged  that  the  face  of  a  pleading  con- 
trols its  character,  and  not  the  name  given  to  it  by  the 
pleader,  and  that  our  code  prescribes  no  form  of  answer 
further  than  to  require  that  it  contain  a  denial  of  the 
material  allegations  of  the  complaint,  with  the  privi- 
lege, of  course,  of  setting  up  new  matter,  it  being  con- 
tended that  this  is  done  in  the  motions  to  dissolve  re- 
ferred to.  Authorities  are  cited  in  support  of  this  con- 
tention, and  we  apprehend  that  the  contention  is  cor- 
rect. Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Rudy,  173 
Ind.  181,  89  N.  E.  951.  It  must  be  borne  in  mind,  how- 
ever, that  the  court  gave  judgment  upon  the  pleadings 
upon  the  theory  that  every  pleading  must  be,  under  our 
practice,  subscribed  by  the  party  making  same,  or  his 
attorney,  and  when  any  pleading  is  verified,  every  sub- 
sequent pleading,  except  a  demurrer,  must  be  verified 
also;  citing  section  4123,  Code  1915.  It  has  been  held 
that  where  a  verification  is  required,  as  is  the  case 
under  our  statute,  and  is  omitted,  the  pleading  may  be 
stricken  out  or  judgment  may  be  had  on  the  pleadings. 
Hearst  v.  Hart,  128  Cal.  327,  60  Pac.  846.  In  the  case 
cited  it  was  contended  that  the  proper  course  would 
have  been  to  move  to  strike  the  answer  from  the  files 
for  want  of  a  verification,  and  then  take  judgment  for 
want  of  an  answer,  but  the  Supreme  Court  of  Califor- 
nia held  that  either  that  course  might  be  pursued  or  a 
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motion  for  judgment  on  the  pleadings  was  aofficient; 
citing  the  case  of  McCuUough  y.  Clark,  41  Cal.  298, 
See,  also,  22  Ency.  P.  &  P.  1049,  31  Cyc.  537. 

[4]  It  would  appear  that  the  trial  court  elected  to 
treat  the  motion  to  dissolve  as  a  motion  rather  than  an 
answer,  possibly  because  respondents  had  designated 
it  as  a  motion  to  dissolve,  and  also  upon  the  theory  that, 
even  though  it  be  treated  as  an  answer,  it  was  defec- 
tive, in  that  it  was  not  verified,  and  therefore  he  mi^t 
elect  to  disregard  it.  Under  authority  of  the  Califor- 
nia cases,  his  action  in  this  respect  was  correct.  The 
question  of  whether  or  not  the  bill  was  wanting  in  equi- 
ty, which  is  raised  by  the  demurrer,  calls  for  our  con- 
sideration. While  it  is  urged  that  appellant  waived  the 
questions  raised  by  the  demurrer  by  pleading  over,  it 
is  apparent  that  the  demurrer  in  its  first  paragraph  as- 
serted that  the  petition  did  not  state  facts  sufiScient  to 
constitute  a  cause  of  action,  standing  upon  section  1999, 
Code  1915,  which,  it  is  asserted  conferred  the  very  right 
wliich  the  appellee  attempts  to  cut  off  by  applying  for 
the  injunction  in  question.  In  the  case  of  Webb  v.  Beal, 
20  N.  M.  218,  148  Pac.  487,  this  court  held  that: 

"A  defendant,  by  answering  over,  upon  demurrer  over- 
ruled, waives  all  objection^  to  the  petition  of  the  plaintiff, 
except  to  the  jurisdiction  of  the  court  and  the  failure  of 
petition  to  state  a  cause  of  action." 

In  the  light  of  this  well-established  principle  we  can- 
not agree  that  appellant  waived  his  attack  upon  the 
complaint  in  this  case  by  pleading  over,  assuming  that 
he  did  plead  over.  We  therefore  find  it  necessary  to 
pass  upon  the  merits  of  the  objection  to  the  complaint 
or  petiti<m  filed  herein.  Section  1999,  which  it  is  ar- 
gued must  be  disregarded  if  the  complaint  in  this  case 
is  to  be  sustained,  is  as  follows: 


«« 


'An  votes  shall  be  by  ballot,  each  voter  beins  required 
to  deliver  his  own  vote -in  person.  Said  ticket  shall  in  no 
case  be  examined  unless  the  election  be  contested;  but 
shall  be  delivered  by  the  judges  of  the  election  to  the 
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county  clerk,  who  shall  retain  them  until  the  expiration  of 
the  time  allowed  for  the  contesting  of  the  election,  and 
they  shall  then  be  destroyed. 

"But  In  case  said  election  is  contested,  it  shall  be  the 
duty  of  the  county  clerk  to  supply  said  tickets  for  the  in- 
spection of  the  contesting  parties,  on  being  called  upon  to 
do  so  by  any  of  said  parties  after  having  given  at  least 
five  days  notice  to  the  opposing  candidate;  said  examina- 
tion shall  then  be  made  by  the  board  of  county  commis- 
sionerd  in  the  presence  of  the  contending  parties,  and  the 
result  shall  be  forwarded  by  said  board,  under  seal,  to  the 
powers  authorized  by  law  to  determine  the  legality  of  the 
election." 

[5]  By  appellee  it  is  contended  that,  under  section 
1  of  article  7  of  the  constitution  of  New  Mexico,  among 
other  things  it  is  provided  that  ''the  legislature  shall 
enact  such  laws  as  will  secure  the  secrecy  of  the  ballot, 
the  purity  of  elections,  and  guard  against  the  abuse  of 
elective  franchise,"  and  that  therefore  to  permit  the 
opening  of  the  ballot  boxes  in  question  and  examina- 
tion of  the  ballots  would  destroy  all  secrecy  of  the  vot- 
ers'  ballot  so  far  as  the  precincts  in  question  are  con- 
cerned. In  support  of  this  contention,  among  other 
authorities  cited  is  Cooley's  Constitutional  Limitations, 
912.    That  eminent  author  said: 

"Public  policy  requires  that  the  veil  of  secrecy  should  be 
impenetrable,  unless  the  voter  himself  voluntarily  de- 
termines to  lift  it;  his  ballot  is  absolutely  privi- 
leged; and  to  allow  evidence  of  its  contents  when  he  has 
not  waived  the  privilege  is  to  encourage  trickery  and  fraud, 
and  would  in  effect  establish  this  remarkable  anomaly, 
that,  while  the  law  from  motives  of  public  policy  establishes 
the  secret  ballot  with  a  view  to  conceal  the  elector's  action, 
it  at  the  same  time  encourages  a  system  of  espionage,  by 
means  of  which  the  veil  of  secrecy  may  be  penetrated  and 
the  voter's  action  disclosed  to  the  public." 

We  have  no  quarrel  with  the  principle  announced, 
but  the  question  before  us  is  solely  one  of  statutory  con- 
struction, and  we  must  turn  to  section  1999  of  our  code. 
When  arriving  at  the  intention  of  the  legislature  there 
expressed,  unless  it  is  in  conflict  with  the  constitutional 
provision  referred  to,  the  complaint  in  this  case  must  be 
held  insufficient,  because  it  is  clearly  sought  by  the  com-> 
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plaint  to  deny  appellant  the  right  to  avail  himself  of 
the  remedy  provided  by  the  section  in  question.  It  is 
to  be  noted  that,  upon  the  giving  of  five  days'  notice  to 
the  opposing  candidate  in  case  of  contested  elections,  an 
examination  shall  be  made  by  the  board  of  county  com- 
missioners in  the  presence  of  the  contending  parties, 
and  the  result  forwarded,  to  the  powers  authorized  by 
law  to  determine  the  legality  of  the  election.  Without 
referring  to  other  statutory  provisions,  it  is  sufficient  to 
point  out  that  other  statutes  upon  the  subject  of  elec- 
tions did  not  provide  for  the  numbering  of  the  ballots, 
as  is  the  case  under  the  recent  statute  adopted  by  the 
legislature,  so  that  at  the  time  of  the  institution  of  this 
«uit  the  law  only  contemplated  that  a  recount  might  be 
had  by  the  board  of  county  commissioners  in  all  con- 
tested cases.  Under  the  practice  at  that  time  in  effect, 
the  counfy  commissioners  in  canvassing  election  re- 
turns only  certified  the  result  for  the  county,  basing 
their  conclusion  upon  the  certificates  of  the  judges  and 
clerks  of  election  in  the  several  precincts  of  the  county. 
The  l^islature,  in  adopting  section  1999  of  our  code, 
evidently,  at  least,  intended  to  provide  for  a  recount  by 
the  board  of  county  commissioners.  But  little  advant- 
age other  than  this  could  be  secured  by  the  section  in 
question,  as  the  law  at  that  time  did  not  contemplate  the 
numbering  of  the  ballots,  and  the  section  referred  to 
would  not  have  accomplished  anything  other  than  a  re^ 
count  by  the  board  of  county  commissioners,  as  we  view 
the  matter.  We  do  not  overlook  the  fact  that  it  is  con- 
tended in  this  case  that  in  the  two  precincts  in  ques- 
tion the  ballots  had  actually  been  numbered^  and  cor- 
responding numbers  placed  opposite  the  names  of  the 
voters  on  the  poUbooks,  and  we  are  cited  to  the  Garaba- 
jal  V.  Lucero  case,  22  N.  M.  30, 158  Pac.  1088,  where  this 
-court  held  that: 

"In  the  absence  of  a  showing  of  fraud  on  the  part  of 
the  election  officers,  sufficient  to  invalidate  the  returns 
and  to  cast  discredit  upon  the  hallots,  preserved  as  required 
by  law,  the  individual  voters  cannot  he  permitted  to  testify 
as  to  the  candidates  for  whom  they  voted  at  an  election/' 
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As  we  view  tlie  matter,  however,  this  eontention  ia 
going  beyond  the  issues  in  the  case,  inasmuch  as  the 
sole  question  presented  by  the  record  in  this  case  waa 
the  right  of  the  appellee  to  enjoin  the  appellant  fr<»n 
seeking  a  recount  of  the  ballots  in  the  two  precincts  in 
Lincoln  county,  under  the  provisions  of  section  1999  of 
the  code.  Whether  or  not  the  ballots  themselves  could 
be  examined,  and  the  way  in  which  the  individual  vot- 
er cast  his  ballot  could  be  shown,  is  a  matter  which 
would  arise  in  the  contest  case,  and  is  not  now  present- 
ed by  the  record  in  this  case,  which  stands  solely  upon 
the  right  of  appellant  to  have  the  examination  provided 
for  in  section  1999.  This  statute,  in  our  opinion,  does 
not  violate  the  constitutional  provision  guaranteeing  a 
secret  ballot,  and  the  appellant  was  clearly  entitled  to 
the  privilege  sought  by  him.  For  the  reasons  stated, 
the  judgment  of  the  trial  court  must  necessarily  be  re- 
versed, and  the  cause  remanded  for  further  proceedings ; 
and  it  is  so  ordered. 

Parker  and  Boberts,  J.J.,  concur. 


[No.  2164,  Aug.  10,  1918.1 

STATE  V.  BOYLES. 


SYLLABUS  BY  THE  COURT. 
1.     The  word  "draw,"  as  used  In  section  1703,  CodB  1915» 
which  makes  the  drawing  of  a  deadly  weapon  upon  another 
a  Crime,  except  when  done  for  certain  purposes,  means  "in- 
tentionally point."  P.  466 

2.    "Flourish"  defined.  P.  467 

8.  Where  an  indictment  charges  the  accused  with  hav- 
ing drawn  a  deadly  weapon  upon  another,  an  instruction 
is  erroneous  which  charges  that  if  the  jury  believes  from 
the  evidence  beyond  a  reasonable  dy)ubt  that  the  defendant 
"drew  or  flourished"  a  deadly  weapon  upon  another,  and 
that  the  "drawing  and  flourishing"  was  not  done  for  stated 
purposes,  they  shduld  convict  the  accused.  P.  466 

Appeal  from  District  Court,  Grant  County;  Byan, 
Judge 
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William  N.  Boyles  was  convicted  of  having  drawn  a 
deadly  weapon  upon  the  person  of  another,  and  he  ap- 
peals. Reversed,  with  instructions  to  grant  defendant 
a  new  trial. 

Terrill  &  Dashiell,  of  Silver  City,  for  appellant. 

C.  A.  Hatch,  Assistant  Attorney  General,  for  the 
State. 

OPINION  OF  THE  COURT. 

PARKER,  J.  The  appellant,  William  N.  Boyles,  was 
convicted  in  the  district  court  for  Grant  county  upon 
an  indictment  charging  him  with  having  drawn  a  dead- 
ly weapon  upon  the  person  of  one  Frank  Jones.  Prom 
the  sentence  imposed  by  the  court,  he  has  perfected  this 
appeal. 

The  evidence  of  the  state  tended  to  disclose  that  on 
a  certain  dark  night  the  appellant  was  seen  by  Prank 
Jones  upon  a  street  in  the  to^n  of  Rodeo  rapidly  walk- 
ing with  a  pistol  carried  in  his  hand ;  that  Jones,  being 
a  deputy  sheriff,  asked  the  appellant  where  he  was  go- 
ing, and  appellant  replied,  ''You  want  some  of  this?" 
and  thereupon  appellant  stopped  and  **sort  of  shoved 
the  six-shooter  at  me  like  this,  and  I  grabbed  it,"  where- 
upon a  scuffle  ensued  for  the  possession  of  the  weapon; 
and  that  after  some  struggling  the  weapon  was  taken 
from  the  appellant  by  a  third  person.  The  first  coimt 
of  the  indictment  charges  that  appellant  feloniously  did 
draw  a  deadly  weapon  upon  said  Jones.  The  second 
count  charged  that  appellant  unlawfully  and  felonious- 
ly did  handle  a  deadly  weapon  in  a  threatening  man- 
ner at  and  towards  said  Jones.  The  jury  found  the  de- 
fendant guilty  upon  the  first  count  of  the  indictment. 

The  court  instructed  the  jury,  among  other  things,' 
as  follows : 

"If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  ♦  •  •  the  defendant  drew  or  flourished  a 
pistol  upon  one  Frank  Jones,  and  that  such  drawing  and 
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flourishing  was  not  then  and  there  done  in  the  lawful  de- 
fense of  the  defendant,  then  you  should  find  the  defendant 
guilty  as  charged  in  the  first  count  of  the  indictment." 

The  court  yvas  requested  to  strike  out  of  said  instruc- 
tion the  words  ** flourished"  and  '^flourishing/'  but  re- 
fused to  do  so.  In  this  we  think  the  court  was  in  er- 
ror, for  which  the  cause  must  be  reversed.  The  statute 
under  which  the  first  count  of  the  indictment  was  drawn 
(sec.  1703,  Code  1915)  provides  as  follows: 

"Any  person  who  shall  draw  a  deadly  weapon  on  an- 
other, or  who  shall  handle  a  deadly  weapon  in  a  threaten- 
ing manner,  at  or  towards  another,  *  *  •  except  it  he  in 
lawful  defense  of  himself,    *    *    • "    etc. 

[1]  We  have  been  unable  to  find  a  statute  of  any 
other  state  in  terms  identical  with  ours ;  but  in  Indiana 
the  word  **draw"  has  been  judicially  defined  to  mean 
the  pointing  of  a  deadly  weapon  at  another,  intention- 
ally. In  Siberry  v.  State,  149  Ind.  684,  698,  47  N.  E. 
458,  459,  the  court  said : 

"The  language  of  the  statute  is,  'Whoever  draws  ♦  ♦  • 
any  pistol,  •  ♦  •  upon  any  other  person  •  •  •  shall 
be  deemed  guilty.'  To  draw  a  weapon  upon  another 
means,  within  the  purview  of  that  statute,  to  so  draw  it 
that  it  may  be  used  to  his  injury,  as  to  point  the  muzzle 
of  a  gun  or  revolver  at  another.  •  ♦  •  The  only  ele- 
ment of  illegality  necessary  to  constitute  a  violation  of 
the  statute  *  *  **  is  that  the  defendant  intentionally 
pointed  the  muzzle  of  the  revolver  at  his  wife.  It  was  to 
prevent  such  foolhardy  acts,  thereby  endangering  human 
life  and  limb  by  making  them  crimes,  *  *  *  that  the 
statute  against  drawing  deadly  weapons  upon  others  was 
enacted." 

In  many  states  statutes  exist  providing  against  point- 
ing deadly  weapons  at  or  towards  others.  In  others,  the 
word  ** present*'  is  used.  We  are  of  the  opinion  that 
the  word  **draw,''  as  used  in  our  statute,  means  **  in- 
tentionally point." 

[2]  *' Flourish'*  has  a  meaning  separate  and  dis- 
tinct from  the  word  **draw.''    We  have  failed  to  find 
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any  judicial  definition  of  the  term,  but  it  is  commonly 
understood  to  mean:    **The  act  of  brandishing  or  waiv- 

'  ing;  a  swinging  or  whirling  movement,  as  flortrish  of  a 
whip  or  sword;"  to  "filing^  or  whirl  about  while  hold- 
iag  in  the  hand,  brandish,  flaunt,  as  he  flourished  his 
whip."      Punk  &  Wagnalls'  New  Stan.  Diet.  p.  946. 

[3]  The  instruction  of  which  complaint  is  made  is 
confused  and  subject  to  grave  misinterpretation.  It  ad- 
vised the  jury  that  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  ''drew  or 
flourished"  the  said  weapon,  and  that  the  ''drawing  and 
flourishing"  was  not  within  the  exceptions  made  by 
the  statute,  they  should  convict.  From  such  language, 
notwithstanding  the  use  of  the  disjunctive  "or"  in  the 
flrst  instance  and  the  conjunctive  "and"  in  the  second, 

•  the  jury  might  reasonably  have  concluded  that  they 
were  free  to  convict  if  they  believed  beyond  a  reasona- 
ble doubt  from  the  evidence  that  the  appellant  "flour- 
ished" the  deadly  weapon. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  will  be  reversed ;  with  instructions  to  grant  appel- 
lant a  new  trial ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.   2140,  Aug.   10,   1918.] 

VANDERFORD  v.  WAGNER. 

SYLLABUS  BY  THE  COURT. 

1.  In  order  to  show  a  "willful  trespass"  by  animals,  the 
evid'ence  must  show  that  the  owner  of  the  animals  drove 
them  upon  the  lands  of  the  Injured  party,  or  turned  them 
loose  upon  other  lands,  knowing  that  they  would  necessarily 
enter  the  lands  of  the  injured  party,  and  intended  that  they 
should  do  so.  P.  471 

2.  The  owner  of  rands,  not  fenced  as  required  hy  the 
statute,  cannot  recover  damages  for  the  Injury  occasioned 
by  trespassing  animals  thereon,  where  such  animals  are 
lawfully  at  large  and  the  trespass  is  not  willful.  P.  471 
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3.  In  the  case  of  willful  trespass,  the  trespasser  will  be 
liable  for  damages  without  regard  to  the  question  of 
fences.      .  P.  471 

4.  Held,  that  the  eyiden<3|p  falls  to  establish  a  willful 
trespass.  P.  470 

Appeal  from  District  Court,  Torrance  County;  Med- 
ler,  Judge. 

Action  in  justice  court  by  John  Vanderford  against 
W.  W.  Wagner.  There  was  judgment  for  defendant, 
and  from  a  judgment  of  the  district,  court,  on  plaintiff's 
appeal,  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  instructions  to  enter  judg- 
ment for  defendant. 

B.  P.  Davies,  of  Santa  Fe,  (P.  S.  Merriau,  of  Santa 
Fe,  of  counsel)  for  appellant. 

Eelative  to  construction  and  maintainance  of  stock 
fences,  see: 

Sees.  2342,  2341,  2340,  Code  1915 ;  3  C.  J.  130 ;  Laza- 
rus V.  Phelps,  152  U.  S.  81 ;  James  v.  Blythe,  93  Pac. 
994. 

Willful  trespass. 

Sec.  49,  Code  1915 ;  3  C.  J.  133 ;  Walker  v.  Blooming- 
camp,  43  Pac.  175 ;  Hardman  v.  King,  85  Pac.  382 ;  Cob- 
friff  Bros.  v.  Miller,  (Wyo.)  68  Pac.  206;  Martin  v.  Piatt 
Valley  Sheep  Co.,  (Wyo.)  76  Pac.  571;  Haskins  v.  An- 
drews, (Wyo.)  76  Pac.  588;  Merritt  v.  Hill,  (Cal.)  37 
Pac.  893. 

Heacock  &  Cornell,  of  Albuquerque,  for  appellee. 

For  definitions  of  malice  see,- 18  R.  C.  L.  3 ;  for  defi- 
nitions of  willful  see,  18  R.  C.  L.  4. 

As  to  malice  generally  in  cases  of  this  kind,  see: 
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ColweU  V.  Tinker,  98  A.  S.  R.  587,  58  L.  E.  A.  765  j 
Com.  V.  York,  43  Am.  D.  373, 

Fence  laws  do  not  authorize  willful  trespass. 

Light  V.  U.  S.,  220  U.  S.  523 ;  3  C.  J.  132 ;  Shannon 
V.  U.  S.,  160  U.  S.  870. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellee  sued  appellant  in  a  jus- 
tice of  the  peace  court  of  Torrance  county  for  damages 
alleged  to  have  been  sustained  by  reason  of  willful  tres- 
pass upon  the  lands  of  appellee.  Appellant,  was  the 
owner  of  some  40  or  50  head  of  burros,  and  it  was  these 
animals  that  were  alleged  to  have  occasioned  the  injury, 
as  stated.  The  justice  of  the  peace  found  for  the  ap- 
pellant, and  appellee  appealed  to  the  district  court  of 
Torrance  county.  There  the  case  was  heard  by  the 
court  without  a  jury,  and  a  judgment  was  rendered  in 
favor  of  appellee  for  $60  damages  and  costs. 

The  only  question  here  for  decision,  raised  in  the 
court  below  by  motion  for  judgment  and  objections  to 
the  judgment  entered,  is  whether  there  is  any  substan- 
tial evidence  tending  to  show  a  willful  trespass.  Sec- 
tion 2340,  Code  1915,  provides : 

"Every  gardener,  farmer,  planter  or  other  person  having 
lands  or  crops  that  would  be  Injured  by  trespassing  animals, 
shall  make  a  sufficient  fence  about  his  land  in  cuUivation, 
or  other  lands  that  may  be  so  injured,  the  same  to  cor- 
respond with  the  requirements  of  the  laws  of  this  state 
prescribing  and  defining  a  legal  fence." 

Section -2341  provides: 

"When  any  trespassing  shall  have  been  done  by  any 
cattle,  horses,  sheep,  goats,  hogs  or  other  live  stock  upon 
the  cultivated  or  inclosed  ground  of  any  other  person, 
when  the  same  is  fenced  *as  provided  by  section  2340  but  not 
otherwise,  such  person  may  recover  any  damage  that  he 
may  sustain  by  reason  thereof  by  suit  in  any  court  having 
jurisdiction  and  a  person  so  damaged  is  hereby  given  a  lien 
on  all  live  stock  of  the  same  kind  and  brand,  belonging 
to  the  owner  of  such  trespassing  animal  or  animals  for  se- 
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curlty  of  his  damages  and  coBte;  but  in  no  case  shall  he 
have  such  lien  nor  shall  he  be  entitled  to  recover  any  dam- 
ages, under  any  clrcumstahces,  for  such  trespass,  unless 
he  has  such  lands  and  crops  inclosed  by  a  legal  fence  as 
provided  by  the  preceding  section." 

Section  2342  defines  a  lawful  fence. 

[4]  Counsel  for  appellee  concedes  that  the  evidence 
is  all  to  the  effect  that  appellee  did  not  maintain  the 
statutory  f encfe.  On  three  sides  his  land  was  fenced  by 
two  wires,  and  on  the  fourth  side  by  only  a  one-wire 
fence.  Appellee  argues,  however,  that  the  evidence 
shows  a  willful  trespass,  and*  therefore  established  his 
right  to  recover  under  the  rule  announced  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Light 
V.  United  States,  220  U.  S.  523,  31  Sup.  Ct.  485,  55  L. 
Ed.  570.  In  that  case  Light  turned  his  cattle  onto 
land  adjoining  a  forest  reserve,  where  there  was  no 
water,  and  he  testified  that  he  intended  that  they  should 
go  upon  the  forest  reserve  and  graze  thereon  and  assert- 
ed that  he  had  a  right  f  o  have  his  cattle  so  to  do.  There, 
of  course,  there  could  be  no  doubt  that  the  trespas  was 
willful.  In  the  instant  case,  the  evidence  shows  that  ap- 
pellant lived  some  two  or  three  miles  from  the  ranch 
owned  by  appellee ;  that  he  owned  and  had  under  lease 
some  4,000  acres  of  land ;  that  he  had  ample  water  sup- 
ply on  the  land  and  more  than  sufficient  pasturage  to 
maintain  the  stock  grazed  thereon. 

In  November,  1914,  appellant's  burros  wandered  on- 
to appellee's  land  and  they  were  driven  home.  Appel- 
lee saw  appellant  and  requested  him  to  keep  his  burros 
confined.  He  testified  that  appellant  insulted  him,  but 
gave  the  language  used  by  appellant,  which  was: 


"I  will  not  keep  my  burros  confined,  because  I  am  not 
required  to  do  so,  and  I  do  not  want  you  to  Injure  them." 


In  October  or  November,  1915,  while  there  was  no 
one  upon  appellee's  lands,  the  burros  entered  and  de- 
stroyed certain  crops  that  had  grown  thereon,  and  it 
is  this  trespass  that  is  the  basis  of  the  present  action. 
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[1]  The  evidence  on  behalf  of  appellee  showed  that, 
during  the  year  preceding  the  trespass,  the  burros  had 
entered  onto  the  land  some  15  or  20  times.  We  do  not 
think  that  this  evidence  was  sufficient  to  show  a  willful 
trespass.  In  order  to  show  a  willful  trespass  by  ani- 
mals, the  evidence  must  show  that  the  owner  of  the  ani- 
mals drove  them  upon  the  lands  of  the  injured  party, 
or  turned  them  loose  upon  other  lands,  knowing  that 
they  would  necessarily  enter  the  lands  of  the  injured 
party,  and  intended  that  they  should  do  so.  Bouvier's 
Law  Dictionary  defines  the  word  ** willful**  as  meaning 
intentional;  and  accepting  this  definition,  which  is  just 
as  favorable  to  appellee  as  any  given,  the  evidence  in 
the  case  wholly  fails  to  show  that  appellant  intended 
that  the  burros  should  enter  appellee's  close.  He  had 
a  right  under  the  law  to  have  his  stock  run  at  large. 

[2,  3]  In  the  case  of  Hill  v.  Winkler,  21  N.  M. 
5,  151  Pac.  1014,  Hill  sought  to  enjoin  Winkler  from 
permitting  his  cattle  to  go  upon  certain  isolated  tracts 
of  land  which  he  owned,  such  tracts  being  surrounded 
by  government  domain,  and  drinking  water  and  con- 
suming the  grass  on  such  isolated  tracts.  We  reversed 
the  judgment  of  the  lower  court  granting  the  injunc- 
tion, and  said: 

"Our  conclusion,  therefore,  is  that  the  rule,  taking  into 
consideration  all  its  limitations  and  as  generally  applied 
throughout  the  western  states,  requires  the  owner  to  fence 
out  the  cattle  if  he  desires  to  claim  damages  for  trespasses 
by  animals  when  lawfully  at  large." 

The  owner  of  lands,  not  fenced  as  required  by  the 
statute,  cannot  recover  damages  for  the  injury  occas- 
ioned by  trespassing  animals  thereon,  where  such  ani- 
mals are  lawfully  at  large,  and  the  trespass  is  not  will- 
ful. 

That  appellee  was  not  entitled  to  recover  is  estab- 
lished by  the  cases  of  Hardman  v.  King,  14  Wyo.  503, 
85  Pac.  382;  Walker  v.  Bloomingcamp,  34  Or.  391,  43 
Pac.  175,  56  Pac.  809,  and  Merritt  v.  Hill,  104  Cal. 
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184,  37  Pac.  893 ;  but  it  is  as  equally  well  settled  that, 
in  the  case  of  willful  trespass,  the  trespasser  will  be 
liable  for  damages  without  regard  to  the  question  of 
fences  (3  C.  J.  132,  and  cases  cited  under  note  4).  But, 
as  the  evidence  here  wholly  fails  to  show  a  willful  tres- 
pass, the  court  was  in  error  in  giving  judgment  for  ap- 
pellee. 

For  the  reasons  stated  the  cause  will  be  reversed  and 
remanded  to  the  district  court,  with  instructions  to  en- 
ter judgment  for  appellant ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.  concur. 


[No.  2188,  Aug.   10,  1918.] 

ENFIELD  et  al.  v.  STEWART. 

SYLLABUS  BY  THE  COURT. 

1.  The  plaintiff  in  a  replevin  suit  cannot,  by  a  discon- 
tinuance of  the  action  or  by  suffering  a  nonsuit,  prevent  a 
Ju<]|;ment  being  rendered  against  him  for  damages  or  for 
a  return  of  the  property.  P.  475 

2.  Where  defendant  has  only  a  special  interest  and  the 
plaintiff  is  a  stranger  to  the  title,  then  the  entire  value, 
according  to  the  ancient  doctrine  of  common  law,  may  be 
recovered  by  the  special  owner,  who  is  answerable  over  to 
the  general  owner  for  whatever  interest  remains  after  the 
special  claim  is  satisfied.  P.  478 

3.  A  chattel  mortgage,  as  between  the  mortgagor  and 
mortgagee,  does  not  convey  the  legal  title  to  the  mortgagee, 
but  is  a  mere  lien.  P.  479 

•Appeal  fom  District  Court,  Eddy  County;  McClure, 

Judge. 

I  Replevin  by  Lila  M.  Enfield  and  others  against  M.  C. 
Stewart.  Defendant's  motion  for  judgment  granted, 
motion  to  set  aside  the  judgment  overruled,  and  plain- 
tiffs appeal.    Affirmed. 
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J.  B.  Atkeson,  of  Artesia,  for  appellants. 

G.  W.  McCrary,  of  Artesia,  for  appellee. 

\ 

STATEMENT  OF  PACTS. 

The  appellant,  plaintiff  below,  brought  this  action  in 
replevin  on  the  16th  day  of  June,  1914,  in  the  district 
court  of  Eddy  county,  N.  M.,  to  recover  possession  of 
one  Overland  automobile,  model  71F,  No.  593,  against 
defendant,  M.  C.  Stewart,  sheriff  of  Eddy  county,  N. 
M.  She  recovered  possession  of  the  automobile,  giving 
a  bond  in  the  sum  of  $2,000  and  alleging  the  value  of 
the  car  to  be  $1,000.  She  claimed  the  automobile  by 
virtue  of  a  chattel  mortgage,  dated  January  8,  1914,  and 
made  by  C.  Gertrude  Enfield  and  John  B.  Enfield,  and 
alleged  in  her  complaint  that  the  said  automobile  had 
been  levied  on  by  the  defendant  under  an  execution  is- 
sued out  of  the  district  court  in  the  case  of  State  Na- 
tional Bank  v.  John  B.  Enfield.  She  further  alleged 
that  the  mortgage  had  never  been  satisfied,  and  was  yet 
in  full  force  and  effect,  and  that  by  reason  thereof  she 
was  entitled  to  the  possession,  and  set  up  the  further 
fact  that  she  had  been  damaged  by  reason  of  her  suit, 
$100  attorney  fees. 

The  defendant,  on  the  15th  day  of  September,  1914, 
filed  a  demurrer,  raising  but  the  one  question,  that  at- 
torney's fees  were  not  recoverable  in  suits  of  this  char- 
acter, which  demurrer  was  never  disposed  of.  On  the 
6th  day  of  September,  1916,  the  plaintiff's  attorney  made 
a  motion  in  open  court  to  dismiss  the  case,  and  an  order 
wias  duly  entered  dismissing  the  same.  On  the  29th  day 
of  May,  1917,  attorney  for  defendant  filed  a  motion  to 
reinstate  the  case  on  the  ground  that  it  had  been  im- 
properly dismissed,  which  motion  was  served  upon  the 
attorneys  of  record  for  the  plaintiff,  Osbom  &  Robinson, 
who  vaived  the  five  days'  notice  of  taking  up  the  mo- 
tion, and  also  waived  **our  further  appeariiince  as  coun- 
sel in  said  cause."  On  the  same  day  an  order  was  en- 
tered, granting  the  motion  to  reinstate,  and,  without 
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filing  an  answer  in  the  case,  the  defendant  immediately 
moved  for  judgment  in  the  snm  of  $1,000,  on  the  ground 
that  the  automobile  in  question  had  been  removed  fnmi 
the  jurisdiction  of  the  court,  and  that  defendant  there- 
fore elected  to  accept  a  money  judgment  in  lieu  of  the 
property  replevied  in  the  case.  A  motion  for  judgment 
was  granted,  and  judgment  entered  on  the  29th  day  of 
May,  1917. 

On  August  6th,  1917,  plaintiff  appeared  by  new  coun- 
sel, J.  B.  Atkeson,  and  moved  to  set  aside  the  judgment 
on  the  following  grounds :  First,  that  the  entry  of  judg- 
ment was  without  due  process  of  law ;  second,  that  the 
decree  against  the  sureties  was  erroneous  because  the 
case  was  dismissed  on  September  6,  1916,  without  notice 
to  the  sureties,  and  was  subsequently  reinstated  and  put 
to  judgment;  third,  that  the  decree  was  erroneous  be- 
cause at  the  time  it  was  rendered  there  was  undisposed 
of  a  demurrer  pending  against  paragraph  11  of  the  com- 
plaint, and  that  the  defendant  had  never  filed  an  answer 
in  said  cause  to  the  merits  of  the  case,  wherefore  there 
was  no  issue  joined;  fourth,  that  at  the  time  the  final 
decree  was  rendered  the  attorneys  for  plaintiff  had  with- 
drawn from  the  case,  and  neither  the  plaintiff  nor  sure- 
ties had  the  notice  thereof  required  by  law;  fifth,  that 
the  decere  was  erroneous  because  it  recites  that  attor- 
neys for  plaintiff  appeared  in  open  court  in  face  of  the 
fact  that  it  appears  that  these  attorneys  had  withdrawn 
from  the  case;  sixth,  that  the  decree  was  erroneous  be- 
cause it  was  based  upon  defendant's  motion  for  judg- 
ment on  the  pleadings,  when  the  defendant  had  a  demur- 
rer pending  in  said  cause  and  had  no  answer  filed  there- 
to. Other  grounds  not  necessary  to  be  referred  to  are 
set  out. 

The  motion  to  set  aside  the  judgment  was  overruled. 
A  subsequent  motion  to  set  aside  the  judgment  was  in- 
terposed and  overruled,  which  we  do  not  deem  necessary 
to  more  particularly  refer  to. 
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From  the  final  judgment  or  decree  and  subsequent 
orders  overruling  the  motion  to  set  aside  the  judgment 
this  appeal  was  taken. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
A  motion  by  appellee  to  dismiss  the  appeal  and  afiSrm 
the  judgment  has  been  filed  in  this  court,  but  is  not  sup- 
ported by  brief.  We  therefore  prefer  to  consider  the 
case  on  its  merits,  and  will  take  up  the  assignments  of 
error  in  the  order  discussed  in  appellant's  brief. 

[1]     The  first  and  most  important  assignment  of 
error  is  that  the  court  erred  in  rendering  judgment  for 
the  reason  that  the  defendant  had  not  filed  an  answer 
or  raised  an  issue  in  the  case,  nor  in  any  manner  made 
claim  to  the  property  in  controversy,  or  for  the  posses- 
sion thereof,  nor  in  any  way  claimed  said  property  or 
damages.    A  general  proposition  that  a  judgment  ren- 
dered without  an  issue  is  a  nullity,  and  the  defendant, 
not  having  filed  an  answer  in  the  case,  raised  no  issue, 
is  cited  in  support  of  this  assignment  of  error,  appellant 
relying  on  11  Enc.  ofi  P.  &  P.  864,  and  numerous  other 
authorities  in  support  of  her  contention.    It  is  argued 
that,  the  defendant  not  having  filed  an  answer  in  the 
case  claiming  the  automobile  or  possession  thereof,  the 
court  could  not  decree  that  the  defendant  have  judg- 
ment for  $1,000,  not  knowing  whether  it  was  the  auto- 
mobile or  possession  thereof  to  which  the  defendant  was 
entitled,  if  anything.    By  appellee,  it  is  contended  that 
by  the  attempted  dismissal  of  the  action  by  counsel  for 
plaintiff  that  the  plaintiff  abandoned  her  action,  and  that 
her  failure  to  prosecute  the  same  with  effect  and  with- 
out delay  was  equivalent  to  pleading  to  the  complaint, 
and  that  no  answer  was  necessary  to  be  filed  by  defend- 
ant to  entitle  him  to  the  judgment  rendered.    Appellee 
cites  in  support  of  his  contention  the  case  of  Brannin 
V.  Bremen,  2  N.  M.  40,  in  which  case  the  territorial  Su- 
preme Court  held : 
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"The  plaintiff  in  a  replevin  suit  cannot,  by  a  discontinu- 
ance of  the  action  or  by  suffering  a  nonsuit,  prevent  a 
judgment  being  rendered  against  him  for  damages  or  for 
a  return  of  the  property.  Therefore,  where  a  plaintiff  In 
replevin  moved  to  dismiss  the  suit  at  his  own  costs,  and 
the  court  ordered  the  case  to  be  dismissed  except  to  assess 
the  value  of  the  property  and  the  damages  and  to  render 
Judgment  for  the  defendant,  it  was  held  that  such  a  'dis- 
missal' amounted'  merely  to  an  abandonment  of  the  case 
by  the  plainliff  with  the  consent  of  the  court,  and  that  it 
did  not  affect  the  defendant's  right  to  a  verdict  and  judg- 
ment in  his  favor,  nor  deprive  the  court  of  jurisdiction  of 
the  suit." 


It  was  apparently  urged  in  the  case  referred  to  that, 
under  the  authority  of  Elsberg  &  Amberg  v.  Fritze  et 
al.,  9  N.  M.  645,  43  Pac.  690,  which  was  an  early  case 
decided  at  the  January  term,  1867,  of  the  territorial 
Supreme  Court,  because  the  defendant  did  not  plead  as 
the  statute  says  he  may  do,  therefore  no  judgment  could 
be  rendered  against  the  plaintiff.  That  case  did  hold 
that  where  the  defendant  files  no  plea  there  is  no  issue, 
and  a  trial  cannot  be  had,  although  plaintiff  fails  to  ap- 
pear. The  case  of  Brannin  v.  Bremen,  supra,  appar- 
ently overruled  the  case  of  Elsberg  v.  Fritze,  and  fol- 
lowed the  rule  laid  down  by  the  Supreme  Court  of  Mis- 
souri in  the  case  of  Fallon  v.  Manning,  35  Mo.  274,  that : 

"The  defendant's  right  to  a  judgment  for  affirmative 
relief  in  no  wise  depends  upon  the  shape  of  his  answer, 
but  alone,  where  the  plaintiff  has  possession  of  the  property 
upon  the  plaintiff's  failure  to  prosecute  his  action  with 
effect." 

The  Supreme  Court  of  Missouri  in  the  case  referred 
to  said; 

"If  a  plaintiff,  having  got  possession  of  property  by 
means  of  his  suit,  should,  before  answer  filed,  voluntarily 
dismiss  his  suit,  can  there  be  any  doubt  that  the  defendant 
would  in  such  case  be  entitled,  to  have  an  assessment  and 
judgment  for  the  property  taken  or  its  value?" 

By  appellant  it  is  argued  that  by  section  4349,  Code 
1915,  which  was  adopted  after  the  Brannin  v.  Bremen 
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Case,  reported  in  2  N.  M.  40,  and  after  the  ease  of  Els- 
berg  V.  Fritze,  9  N.  M.  645,  43  Pac.  690,  the  defendant 
is  required  to  plead  to  the  complaint  in  replevin  actions, 
as  required  by  sections  4106  and  4110  of  the  Code.  In 
this  contention,  however,  we  cannot  agree  with  appel- 
lant. It  is  our  opinion  that  the  defendant  by  his  de- 
murrer had  pleaded  so  far  as  he  was  required  to  plead, 
and  even  though  it  was  his  duty  to  call  up  the  demurrer 
for  final  disposition  before  further  steps  could  be  taken 
in  the  case,  nevertheless  the  plaintiff  cajinot,  by  an  aban- 
donment of  the  action,  as  is  indicated  by  the  attempted 
dismissal  in  the  trial  court  of  the  suit,  bar  the  defend- 
ant's rights  to  a  judgment  for  afiSrmative  relief,  and  to 
require  an  answer  after  an  abandonment  of  the  action 
would  be  to  call  for  a  useless  or  idle  thing  on  the  part 
of  the  defendant.  The  judgment  in  the  case  was  evi- 
dently rendered  under  section  4350,  Code  1915,  provid- 
ing that  where  the  plaintiff  fails  to  prosecute  hi^suit 
with  effect  and  without  delay  judgment  shall  be  given  for 
the  defendant,  and  shall  be  entered  against  the  plaintiff 
and  his  securities  for  the  value  of  the  property  taken, 
and  double  damages  for  the  use  of  the  same  from  the 
time  of  delivery,  and  it  shall  be  in  the  option  of  the  de- 
fendant to  take  back  such  property  or  the  assessed  value 
thereof.  In  Lamy  v.  Bemuson,  2  N.  M.  245,  it  was  held 
that  where  plaintiff  by  dismissal  abandons  his  suit  in  re- 
plevin, the  court  may  assess  the  damages  and  the  value 
of  the  property  without  a  jury. 

Considerable  is  said  in  appellant's  brief  concerning 
the  alleged  withdrawal  from  the  case  of  the  counsel  for 
plaintiff.  Just  what  occurred  in  this  transaction  is  not 
made  clear  by  the  record,  although  one  of  the  counsel 
for  plaintiff  was  put  upon  the  stand  and  questioned  as 
to  what  he  intended  by  his  so-called  *' waiver"  of  further 
appearance  in  the  case.  It  is  argued  that  under  section 
360,  Code  1915,  it  was  the  duty  of  the  defendant  to  no- 
tify plaintiff  of  this  withdrawal.  The  tiral  court  evi- 
dently found  in  this  connection  that  there  had  not  been 
a  withdrawal  of  the  appearance  of  counsel  within  the 
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purview  of  section  360  of  the  Code,  and  we  see  no  reason 
to  depart  from  the  conclusion  arrived  at  by  the  trial 
court. 

In  our  view  of  the  matter  there  is  but  cme  question 
in  the  case ;  that  raised  by  appellant's  point  that  a  judg- 
ment rendered  without  issue  is  a  nullity,  and  that  the 
defendant  not  having  filed  an  answer  in  the  case  raised 
no  issue.  In  this  connection  it  mu&t  be  borne  in  mind 
that  by  the  complaint  filed  in  the  case  the  value  of  the 
automobile  in  question  was  set  up  as  $1,000;  that  the 
defendant  elected  in  his  motion  for  jugdment  to  demand 
a  money  judgment  in  lieu  of  the  return  of  the  property 
replevied.  It  was  contended  that  the  motion  for  judg- 
ment did  not  authorize  a  judgment  without  a  statement 
and  proof  of  facts  authorizing  the  judgment.  In  this 
contention  appellants  overlook  that  by  their  complaint 
they  admitted  that  the  defendant  had  levied  upon  the 
car  m  question  and  was  about  to  sell  the  car  to  satisfy 
the  judgment  under  which  the  levy  had  been  made. 
Plaintiff  had  recovered  the  possession  of  the  car  from 
the  defendant,  the  sheriff,  who  had  possession  of  it  un- 
der the  execution  referred  to,  and  plaintiff  was  under 
the  duty  and  necessity  of  prosecuting  her  case  with  ef- 
fect and  without  delay.  This  she  failed  to  do,  and  at- 
twnpted  through  counsel  to  dismiss  the  case  after  a  long 
interval  of  time. 

[2]  The  only  question  that  might  be  urged  in  this 
connection  is  that  the  interest  of  the  defendant,  the  sher- 
iff, in  question  was  a  special  interest  and  was  not  proven. 
This  question  has  been  disposed  of  in  the  case  of  Dil- 
worth  V.  McKelvy,  30  Mo.  149,  which  is  cited  in  the 
case  of  Fallon  v.  Manning,  supra.  The  Supreme  Court 
of  Missouri  in  the  Dilworth  Case  said: 


"Where  the  defendant  has  only  a  special  Interest,  and 
the  plaintiff  Is  a  stranger,  then  the  entire  value,  according 
to  the  ancient  doctrine  of  the  common  law,  may  be  re- 
covered by  the  special  owner,  who  Is  answerable  over  to 
the  general  owner  for  whatever  Interest  remains  after  the 
special  claim  Is  satisfied/* 


JANUARY  TERM,  1918.  479 

Enfield  ^.  Stewart,  24  N.  M.  472. 

« 

We  think  this  is  a  correct  statement  of  the  law,  and 
adopt  it  as  controlling  in  this  case. 

[3]  Our  conclusion  in  this  respect  is  undoubtedly 
correct,  unless  it  can  be  urged  that  the  plaintiff  in  the 
trial  court  was  not  a  stranger  to  the  title  in  that  she  was 
a  mortgagee.  In  this  connection  we  believe  it  is  perti- 
nent to  say  that  the  action  is  a  possessory  one  and  plain- 
tiff's  right  to  maintain  the  same  would  undoubtedly  de- 
pend on  her  right  to  possession,  which  she  did  not  assert 
in  the  absence  of  a  showing  of  a  breach  of  the  conditions 
of  the  mortgage  entitling  her  to  enter  into  possession. 
The  record  in  this  case  does  not  disclose  that  she  has  as- 
serted any  such  right,  and  we  think  for  the  purposes  of 
this  case,  so  far  as  the  record  discloses,  she  is  a  stranger 
to  the  title  in  the  sense  in  which  it  is  used  in  the  Mis- 
souri case.  We  are  not  unmindful  either  of  the  fact 
that  a  chattel  mortgage  has  been  generally  held  to  be  a 
transfer  of  title  of  personal  property  as  security  for  the 
payment  of  money  or  performance  of  some  other  act  or 
condition.  6  Gyc.  985.  The  right  of  possession  as  be- 
tween the  parties,  in  the  case  of  chattel  mortgages,  is 
fully  discussed  in  Jones  on  Chattel  Mortgageg  (5th 
Ed.)  §  426  et  seq.  As  pointed  out  by  that  author,  New 
Mexico  has  provided  by  statute  that : 

"In  the  absence  of  stipulation  to  the  contrary  a  mort- 
gagor of  real  or  personal  property  shall  have  the  right  of 
possession  thereof." 

Judge  Pope,  in  a  concurring  opinion  In  the  case  of 
'Steams-Roger  Mfg.  Co.  et  al.  v.  Aztec  G.  M.  &  M.  Co., 
14  N.  M.  300,  93  Pac.  706,  construing  the  statute  re- 
ferred to,  which  appears  as  section  571,  Code  1915, 
pointed  out  that  a  mortgage  passes  no  legal  estate,  but 
is  a  mere  lien.  This  rule  has  been  followed  in  New  Mex- 
ico as  to  real  estate  mortgages.  It  is  a  construction  of 
the  statute  referred  to  covering  both  real  and  personal 
property  mortgages,  and  we  see  no  reason 'why  the  rule 
should  not  be  extended  to  chattel  mortgages.  We  there- 
fore conclude  that  a  chattel  mortgage  as  between  the 
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mortgagor  and  mortgagee  does  not  convey  the  legal  title 

to  the  mortgagee  but  is  a  mere  lien. 

We  deem  it  unnecessary  to  further  consider  the  as- 
signments of  error,  and  for  the  reasons  stated  the  judg- 
ment of  the  trial  court  is  affirmed,  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.   2174,  Aug.   10,   1918.] 

PECOS  VALLEY  TRADING  CO.  v.  ATCHISON,  T. 

&  S.  P.  RY.  CO. 

SYLLABUS  BY  THE  COURT. 

1.  In  an  action  by  a  shipper  against  a  carrier  to  recover 
for  a  failure  of  the  carrier  to  divert,  carry,  or  deliver  goods 
or  merchandise,  the  fact  that  the  property  was  taken  from 
the  carrier  by  virtue  of  legal  process,  fair  on  Its  face,  in  an 
action  of  which  the  shipper  was  given  prompt  notice  by 
the  carrier,  and  in  which  the  shipper  was  either  party,  was 
heard,  or  had  an  opportunity  to  be  heard,  Is  a  complete  de- 
fense and  bar  to  the  action.  P.  483 

2.  tv^here  the  goods  are  taken  from  the  bailee  by  legal 
process,  and  he  gives  notice  thereof  to  the  owner  so  that 
the  owner  has  the  opportunity  to  litigate  his  right  to  the 

property,  the  bailee  is  discharged.  P.  484 

/ 

3.  Conclusions  of  law  based  on  findings  of  fact  outside 
the  lEsues  raised  by  the  pleadings  cannot  be  sustained,  and 
will  not  support  a  Judgment.  P.  484 

I 

4.  Where  a  bailor  has  due  notice  of  the  proceedings 
In  which  the  property  is  taken  from  the  bailee,  and  the 
court  has  jurisdiction,  it  is  the  duty  of  the  bailor  to  protect 
his  interests  in  such  litigation,^  and  if  he  falls  to  do  so,  it 
is  of  no  importance  whether  the  action  of  the  court  In  sus- 
taining the  attachment  proceedings  or  other  action  wa» 
erroneous  as  a  matter  of  law  or  not.  P.  485 

Appeal  from  District  Court,  Chaves  County;  Rich- 
ardson, Judge. 
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Action  by  the  Pecos  Valley  Trading  Company  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company* 
Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, with  instructions. 

W.  C.  REm,  C.  M.  BoTTS  and  G.  S.  Downbb,  all  of 
Albuquerque,  for  appellant. 

In  an  action  by  a  shipper  against  a  carrier  to  recover 
for  a  failure  of  the  carrier  to  divert,  carry  or  deliver  a 
certain  car  of  hay,  the  fact  that  the  property  was  taken 
from  the  carrier  by  virtue  of  logal  process  fair  on  its 
face  in  an  action  in  which  the  shipper  was  either  a  party, 
was  heard,  or  had  an  opportunity  to  be  heard,  is  a  com- 
plete defense  and  bar. 

Burton  v.  Wilkinson,  46  Am.  Dec.  145  (1846) ;  Stiles 
V.  Davis,  1  Black  101  (U.  S.)  (1861) ;  Ohio  &  Missis- 
sippi Ry.  Co.  V.  Yohe,  19  Am.  Rep.  727  (1875) ;  Robin- 
son V.  Memphis  &  C.  R.  Co.,  16  Fed.  57  (1883) ;  Mc- 
Veagh  V.  A.  T.  &  S.  P.  Ry.  Co.,  5  Pac.  457  (N.  M.) 
(1885) ;  Pingree  v.  Detroit  L.  &  N.  R.  Co.,  11  Am.  St. 
Rep.  479  (1887) ;  The  M.  M.  Chase,  37  Fed.  708  (1889) ; 
Jewett  V.  Olsen,  23  Pac.  262  (1890) ;  Indiana,  etc.,  Ry. 
Co.  V.  Doiemeyer,  67  Am.  St.  Rep.  264  (1898) ;  Franks 
Bros.  Co.  V.  Central  R.  Co.  of  N.  J.,  9  Pa.  Sup.  Ct.  129 
(1898) ;  Glass  v.  Hauser,  83  N.  Y.  Supp.  177 ;  Cleveland 
C.  C.  &  St.  L.  Ry.  Co.  v.  Anderson  Tool  Co.,  103  N.  E. 
102;  Dancinger  v.  A.  T.  &  S.  F.  Ry.  Co.,  179  S.  W.  800; 
Burkee  v.  Great  N.  R.  Co.,  158  N.  W.  41 ;  3  R.  C.  L.,  title 
Bailments,  Sec.  18,  p.  18;  Vol.  4  Elliott  on  Railroads, 
Sees.  1461  and  1537. 

GiBBANY  &  Et»STEiN,  of  Ro&wcll  for  aDpellec. 

There  being  no  personal  judgment  against  plaintiff 
and  no  issue  before  Georgia  court  as  to  ownership  of  hay, 
tnd  ownership  in  Levers  &  Co.  being  admitted  by  the 
garnishee,  proposition  of  ownership  was  not  decided  in 
that  case,  hence  is  not  res  adjudicata. 
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Lea.  V.  Lea,  96  Am.  D.  77,  778 ;  Riley  v.  Pearson,  L. 
R.  A.  1916,  D.  7. 

Property  shipped  under  "shipper's  order  bill  of  lad- 
ing" cannot  be  attached. 

Moore  on  Carriers,  Sec.  15. 

OPINION  OF  THE  COURT. 

PARKER,  J.  «This  is  an  action  by  appellee  against 
the  appellant  as  a  common  carrier.  The  complaint  al- 
leged that  appellee,  on  February  26,  1916,  shipped  a 
carload  of  hay  from  Orchard  Park,  N.  M.,  to  Heflin, 
Ala.  The  usual  bill  of  lading  was  issued  to  the  appellee. 
While  in  transit  the  car  was  diverted,  by  order  of  the 
appellee,  to  Atlanta,  Ga.,  and  consigned  to  the  order  of 
R.  E.  Levers  &  Co.,  with  instructions  to  notify  L.  D. 
Lowe.  On  arrival  in  Atlanta  the  car  was  refused  by 
Lowe,  and  disposition  thereof  requested  by  the  railway 
company.  On  March  80th,  the  hay  in  the  car  was  levied 
upon  and  seized  under  a  writ  of  attachment  by  the  dep- 
uty marshal  of  the  municipal  court  of  Atlanta,  Ga.  A 
writ  of  garnishment  was  also  served  on  the  railway  com- 
pany, and  prompt  notice  was  given  to  the  appellee  and 
R.  E.  Levers  &  Co.  And  it  otherwise  appears  that  plain- 
tiff had, prompt  knowledge  of  the  pendency  of  the  ac- 
tion at  Atlanta,  Ga.,  and  ample  time  and  opportunity  to 
protect  its  claimed  title  to  the  hay.  Affidavits  and  claims 
to  the  property,  first,  by  the  First  National  Bank  of  Ros- 
well,  and,  later,  by  the  bank  and  appellee,  were  filed  in 
the  Georgia  action.  The  railroad  company  answered  as 
garnishee,  stating  in  its  answer:  First,  that  it  hs(<l  no 
money,  property,  or  effects  in  its  hands  belonging  to  the 
defendant  in  that  action,  R.  E.  Levers  &  Co.  By  the 
fifth  paragraph  of  its  answer  the  railway  company  al- 
leged: 

"That  at  the  time  of  the  service  of  the  said  summons 
of  garnishment  garnishee  had  In  Its  yards  a  carload  of  hay 
contained  in  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
car  No.  27612,  which  was  consigned  to  L.  D.  Lowe,  the 
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waybill  on  which  showed  it  to  hare  been  shipped  by  the 
defendant  herein;  but  this  garnishee  avers  it  is  informed 
and  believes  that  the  said  carload  of  hay  belonged  to  the 
First  National  Bank  of  Roswell,  N.  M.,  and'  was  not  the 
property  of  the  defendant." 

The  Georgia  court  sustained  the  attachment  proceed- 
ings, and  ordered  the  property  sold,  and  gave  judgment 
for  the  attaching  creditor  in  that  action.  The  record 
before  this  court  shows  that  the  municipal  court  of  At- 
lanta had  jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  such  judgment  is  to  have  full  faith  and 
credit  given  it  in  the  courts  of  this  state.  After  the  seiz- 
ure of  the  hay,  under  process  issued  by  the  municipal 
court  of  Atlanta,  appellee  requested  a  diversion  of  the 
hay  to  Jacksonville,  f!la.  This  action  was  instituted 
against  the  appellant  for  failure  to  carry  and  deliver  the 
car  in  accordance  with  the  contract  contained  in  the 
bill  of  lading.  The  court  made  findings  of  fact  and 
stated  conclusions  of  law,  and  entered  judgment  in  favor 
of  the  appellee  for  the  value  of  the  hay  in  question.  To 
review  such  judgment  this  appeal  is  prosecuted. 

[1]  Appellant  advances,  first,  a  legal  proposition 
that,  in  an  action  by  a  shipper  against  a  carrier  to  re- 
cover for  a  failure  of  the  carrier  to  divert,  carry,  or  de- 
liver goods  or  merchandise,  the  fact  tiiat  the  property 
was  taken  from  the  carrier  by  virtue  of  legal  process, 
fair  on  its  face,  of  which  the  shipper  was  given  prompt 
notice  by  the  carrier,  and  in  which  the  shipper  was 
either  party,  was  heard,  or  had  an  opportunity  to  be 
heard,  is  a  complete  defense  and  bar  to  the  action.  That 
this  proposition  is  correct  is  sustained  by  practically  all 
the  authorities.  Hutchinson  on  Carriers,  §§  738-740; 
American  Express  Co.  v.  Mullins,  212  U.  S.  311,  29  Sup. 
Ct.  881,  53  L.  Ed.  525, 15  Ann.  Cas.  536 ;  Ohio  &  Missis- 
sippi R.  Co.  V.  Yohe,  51  Ind.  181,  19  Am.  Rep.  727,  and 
cases  cited ;  Roberts  v.  Stuyvesant,  Safe  Deposit  Co.,  123 
N.  Y.  57,  25  N.  E.  294,  9  L.  R.  A.  438,  20  Am.  St.  Rep. 
718,  and  note  to  the  case  of  Jensen  v.  Eagle  Ore  Co.,  19 
Ann.  Cas.  519.    Many  other  authorities  might  be  cited, 
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but  the  proposition  is  too  well  settled  to  require  further 
citation  of  authority- 

[2]  Appellee  argues  that  the  affidavits  filed  by  the 
attorneys  for  the  Southern  Eailway  Company  in  the 
municipal  court  made  by  appellant  herein,  on  its  be- 
half asserting  its  claim  to  the  property,  was  not  an  ap- 
pearance in  the  Georgia  court ;  hence  it  is  not  bound  by 
the  judgment.  But  whether  it  appeared  in  the  attach- 
ment proceedings  in  the  Atlanta  court  is  wholly  imma- 
terial, the  question  being  whether  the  shipper  received 
timely  notice  by  the  railway  company  of  the  attachment 
proceedings.  Where  the  goods  are  taken  from  the  bailee 
by  legal  process,  and  he  gives  notice  thereof  to  the  own- 
er, so  that  the  owner  has  the  opportunity  to  litigate  his 
right  to  the  property,  the  bailee  is  discharged.  Bliven 
V.  Hudson  River  R.  Co.,  36  N.  T.  403. 

[S]  Appellee  in  its  brief  contends  that  the  court 
found  that  there  was  collusion  in  this  case  between  the 
Southern  Railway  Company  and  the  attaching  creditor. 
This  argument,  evidently  followed  by  tne  trial  court,  is 
based  upon  the  fact  that,  in  its  answer  m  the  Georgia 
court,  the  Southern  Railway  Company  stated  that  R.  E. 
Levers  &  Co.  was  the  shipper  of  the  goods.  There  are 
two  answers  to  this  contention,  either  of  which  is  suffi- 
cient to  dispose  of  it  adversely  to  appellee.  First.  No 
such  issue  was  made  by  the  pleadings,  and  if  the  court 
found  such  a  fact  it  was  outside  the  issues.  Conclusions 
of  law  based  upon  findings  of  fact  outside  the  issues 
raised  by  the  pleadings  cannot  be  sustained,  and  will  not 
support  a  judgment.  Piske  v.  Casey,  4  Cal.  Unrep.  558- 
36  Pac.  668 ;  Carson  v.  Thews,  2  Idaho  176,  9  Pac.  605  ; 
Thomas  v.  Dale,  86  Ind.  435 ;  Koons  v.  First  National 
Bank,  89  Ind.  178.  Many  other  authorities  to  the  same 
effect  might  be  cited.  Secondly.  We  do  not  believe  that 
the  facts  disclosed  by  the  record  warranted  a  finding 
that  there  was  collusion  between  the  railway  company 
and  the  attaching  creditor.  In  its  answer  the  Southern 
Railway  Company  denied  that  it  had  in  its  hands  any 
money,  property,  or  effects  belonging  to  R.  E.  Levers  & 
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Co.,  or  that  it  was  indebted  to  the  defendant  in  any 
sum  whatever.  In  the  fifth  paragraph  of  its  answer  it 
alleged  that  it  had  in  its  yard  a  carload  of  hay,  con- 
tained in  an  Atchison,  Topeka  &  Santa  Fe  Railway  car 
No.  27612,  which  was  consigned  to  L.  D.  Lowe,  the  way- 
bill on  which  showed  it  to  have  been  shipped  by  the  de- 
fendant, R.  E.  Levers  &  Co.,  but  the  garnishee  alleged 
that  upon  information  and  belief  the  carload  of  hay  be- 
longed to  the  First  National  Bank  of  Roswell,  N.  M.,  and 
was  not  the  property  of  the  defendant. 

[4]  At  the  time  the  answer  was  filed  the  bill  of  lad- 
ing was  owned  by  the  First  National  Bank  of  Roswell 
as  security  for  money  advanced,  but  later  and  before 
the  hearing  in  the  Georgia  court  the  draft  was  taken  up 
by  the  appellee  herein,  and  the  bill  of  lading  was  trans- 
ferred to  it  by  the  bank.  The  answer  in  itself  does  not 
disclose  bad  faith  on  the  part  of  the  railway  company, 
and  fails  to  show  collusion  with  the  attaching  creditor, 
or  fraud.  The  appellee  having  had  due  notice  of  the 
proceedings  in  the  Georgia  court,  it  was  its  duty  to  pro- 
tect its  interests  there.  Having  failed  to  do  so,  it  is  of 
no  importance  whether  the  action  of  the  Georgia  court 
was  erroneous  as  a  matter  of  law  or  not.  It  had  juris- 
diction of  the  subject-matter  and  of  the  parties  before  it 
and  over  the  property,  and,  having  determined  that  the 
hay  was  the  property  of  R.  E.  Levers  &  Co.,  and  sold  it 
under  the  attachment,  appellee  cannot  hold  the  railway 
company  liable. 

For  the  reasons  stated,  the  judgment  will  be  reversed, 
with  instructions  to  the  lower  court  to  enter  judgment 
for  appellant;  and,  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2196.  Aug.  10,  1918.] 
STEPHENSON  v.  BOARD  OP  COM'RS  OP 

SOCORRO  COUNTY. 

SYLLABUS  BY  THE  COURT. 

.An  appear  is  allowed  by  the  district  court  and'  entertained 
by  the  Supreme  Court,  from  interlocutory  judgments,  orders 
or  decisions  of  the  district  courts  which  practically  dispose 
of  the  merits  of  the  action,  where  any  further  proceeding 
therein  would  be  only  to  carry  into  effect  such  Interlocutory 
Judgment,  order,  or  decision. 

Appeal  from  District  Court,  Socorro  County ;  Mechem, 
Judge. 

Replevin  by  Bessie  O.  Stephenson  against  the  Board 
of  Commissioners  of  Socorro  county.  Prom  an  order 
striking  defendant's  motion  to  quash  the  writ,  defendant 
appeals.    Appeal  dismissed. 

WUiLiA.M  J.  Eaton,  of  Socorro,  for  appellant. 
A.  R.  Macdonell,  of  Socorro,  for  appellee. 

STATEMENT  OP  PACTS. 

This  is  an  action  in  replevin  instituted  by  the  appellee, 
as  plaintiff  in  the  trial  court,  against  the  board  of  county 
commissioners  of  Socorro  county,  seeking  to  secure  the 
possession  of  two  certain  county  warrants  which  have 
been  issued  Jby  said  board  of  county  commissioners  to 
John  H.  Sanford  and  duly  assigned  by  said  Sanford  to 
A.  R.  Macdonell  as  attorney  for  Bessie  Q.  Stephenson, 
appellee.  After  service  of  the  writ  of  replevin,  a  Bo- 
called  ''plea  in  abatement"  raising  a  number  of  ques- 
tions was  filed,  to  which  was  interposed  a  motion  to 
strike,  which  was  granted  by  the  trial  court.  No  objec- 
tion or  exception  to  this  ruling  of  the  trial  court  apx>ears 
in  the  record.  In  granting  this  motion  the  trial  court 
entered  an  order  upon  defendant  to  make  answer  to 
plaintiff's  complaint,  instanter,  and  the  following  day 
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the  defendant  moved  to  quash  the  writ  of  replevin  on 
the  groond  that  the  affidavit  of  replevin  was  insufficient 
to  sustain  the  writ,  upon  the  ground  that  the  defendant 
is  a  public  officer  of  a  public  board,  and  that  a  suit  of 
replevin  is  contrary  to  public  policy  and  cannot  be  main- 
tained against  defendant.  To  this  motion  to  quash  was 
interposed  a  motion  to  strike  which  was  granted  by  the 
trial  court,  and  from  this  order  of  the  court  an  appeal 
was  prayed.  Subsequently,  a  final  judgment  in  favor 
of  the  plaintiff  was  rendered  granting  her  the  relief 
prayed  for  in  her  complaint,  from  which  final  judgment 
no  appeal  was  prayed  or  allowed,  and  no  objection  or  ex- 
ception thereto  appears  of  record. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above.)  It 
is  apparent  from  the  facts  stated  that  an  appeal  has  been 
prayed  for  and  allowed  from  an  interlocutory  order  of 
the  trial  court.  It  is  provided'  by  section  2  of  chapter 
43,  Laws  1917,  that  an  appeal  shall  be  allowed  by  the 
district  court  and  entertained  by  the  supreme  court, 
from  interlocutory  judgments,  orders  or  decisions  of  the 
district  courts  which  practically  dispose  of  the  merits 
of  the  action,  so  that  any  further  proceeding  therein 
would  be  only  to  carry  into  effect  such  interlocutory 
judgment,  order,  or  decision.  We  do  not  believe  that 
the  order  of  the  trial  court  in  the  instant  case,  from 
which  the  appeal  was  prayed,  is  an  interlocutory  judg- 
ment which  would  practically  dispose  of  the  merits  of 
the  action. 

By  appellant  it  is  contended  that  such  would  have  been 
the  case  because  there  was  no  compliance  with  section 
4342,  Code  1915.  That  section  provides  for  replevin 
actions  against  officers  whenever  property,  goods,  or 
chattels  of  any  i)erson  not  a  party  to  the  record  was 
wrongfully  seized  by  the  officer  under  or  by  virtue  of 
any  writ  of  execution,  mesne  or  other  process  of  any 
court,  except  under  a  writ  of  replevin,  etc.  Appellant 
in  this  is  mistaken,  because  the  instant  case  is  not  one 
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which  would  fall  under  the  Code  section  referred  to. 
Had  the  defendant,  appellant  here,  appealed  from  the 
£nal  judgment  herein,  this  court  would  have  the  right 
to  review,  the  questions  raised  by  the  assignments  of  er- 
ror; but,  inasmuch  as  the  interlocutory  order  appealed 
from  was  not  one  which  practically  disposes  of  the  case, 
there  is  no  merit  in  the  appeal. 

For  which  reason  the  appeal  is  dismissed,  and  it  is 
430  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.  2134,  Aug.  10,  1918.] 

WOODS  et  al.  v.  FAMBROUGH  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  A  finding  that  an  Injunction  was  wrongfully  issued 
is  conclusive  on  appeal,  where  no  proper  exception  is  taken 
thereto.  P.  490 

2.  Non jurisdictional  questions,  raised  for  the  first  time 
on  appeal,  will  not  he  considered.  P.  491 

3.  The  right  to  recover  attorney's  fees  necessarily  paid 
in  defending  an  injunction  suit  and  ohtaining  a  dissollition 
of  the  injunction  is  not  affected  by  the  fact  that  the  suit 
is  an  independent  proceeding,  uncoupled  with  any  other 
proceeding.  P.  491 

Appeal  from  District  Court,  Lincoln  County;  Medler, 
Judge. 

Action  by  Alfred  S.  Woods  and  others  against  Sam 
B.  Fambrough  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

G.  W.  Prichard,  of  Santa  Fe,  for  appellants. 

Ed  Mechem,  of  Alamogordo,  for  appellees. 
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OPINION  OF  THE  COURT. 

HANNA,  C.  J.  This  is  an  appeal  by  Sam  B.  Fam- 
brough,  Henry  Lutz,  and  E.  H.  Talbert  from  a  judg- 
ment for  $575  rendered  against  them  and  in  favor  of 
Alfred  S.  Woods,  Samuel  Woods,  and  James  A.  Cooper, 
in  the  district  court  of  Lincoln  county.  The  action  was 
predicated  upon  the  alleged  wrongful  issuance  of  an  in- 
junction, restraining  the  appellees  from  permitting  their 
live  stock  to  range  upon  the  private  lands  of  appellant 
Fambrough,  or  within  four  miles  thereof.  The  com- 
plaint in  the  case  at  bar  alleged  facts  tending  to  show 
that  the  temporary  injunction  procured  by  Fambrough 
was  dissolved  by  the  court  and  that  appellees  were  dam- 
aged $500  paid  as  attorney's  fees  in  defense  of  said  in- 
junction suit,  $500  on  account  of  being  compelled  to  re- 
move their  sheep  to  other  pasturing  grounds,  and  $150 
in  costs  and  expenses  incident  to  the  defense  of  said  in- 
junction suit.  The  answer  of  the  appellants  denied  that 
the  injunction  suit  ''was  wholly  dissolved,  but  state  that 
said  restraining  order  and  injunction  was  sustained 
so  far  as  it  affected  the  private  holdings  or  lands  within 
the  exclusive  control  of  the  said  Fambrough,"  and  fur- 
ther denied  that  a  final  judgment  had  been  rendered  in 
said  cause  for  the  reason  that  in  the  opinion  of  the  court 
in  said  cause  the  appellants  were  permitted  to  submit 
further  proof  as  to  the  actual  private  holdings  and  land 
within  the  exclusive  possession  of  the  said  Fambrough. 
The  answer  also  denied  that  appellees  suffered  any  dam- 
ages or  that  any  were  recoverable  by  them  under  the  terms 
of  the  injunction  bond.  The  case  was  tried  to  the  court 
without  a  jury.  The  appellees  introduced  no  evidence 
tending  to  show  that  the  injunction  had  been  dissolved 
or  that  it  had  been  modified  in  any  way.  Their  evidence 
was  addressed  solely  to  the  proposition  of  damages,  it 
being  shown  that  on  account  of  the  issuance  and  service 
of  the  writ  of  injunction  the  appellees  were  required  to 
move  their  live  stock  to  other  grazing  lands,  as  a  conse- 
quence of  which  they  were  obliged  to  employ  and  pay 
for  the  labor  of  three  additional  men,  and  that  they  ex- 
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pended  the  sum  of  $500  in  the  payment  of  attorney's 
services  necessarily  rendered  in  the  defense  of  said  suit. 
The  appellants  introduced  in  evidence  the  memorandum 
opinion  of  the  trial  court  rendered  in  the  injunction 
suit,  to  show  that  the  injunction  had  been  sustained  in 
part,  as  well  as  dissolved  in  part,  and  introduced  other 
proof  tending  to  show  that  $500  constituted  an  unreason- 
able fee  for  the  services  rendered  in  the  injunction  case 
for  the  appellees.  The  parties  waived  special  findings 
of  fact.  In  the  judgment  in  this  case  the  court  found 
that  the  injunction  ''was  dissolved  as  to  the  lands  in- 
cluded in  the  public  domain,  on  the  16th  day  of  June, 
1916,"  and  that  the  same  was  wrongfully  issued.  It 
also  found  tha|;  the  appellees  were  obliged  to  employ 
three  additional  men  for  a  period  of  one  month,  at  an 
expense  to  the  appellees  of  the  total  sum  of  $75.  It  also 
found  that  appellees  paid  their  attorney  the  sum  of  $500 
for  services  rendered  by  him  in  the  dissolution  of  said 
injunction. 

Appellants'  counsel  argues  three  propositions,  viz.: 
(1)  That  attorney's  fees  are  not  recoverable  in  cases 
where  the  injunction  is  sustained  in  |>art  and  dissolved 
in  part;  (2)  that  the  judgment  for  damages  on  account 
of  the  employment  of  three  additional  men  by  appellees 
is  incorrect,  because  there  was  no  allegation  in  the  com- 
plaint to  sustain  the  admission  of  such  evidence,  and 
consequently  a  variance  occurs;  and  (3)  that  attorney's 
fees  are  not  recoverable  where  the  injunction  suit  is  an 
independent  proceeding. 

[1]  The  finding  of  the  trial  court  in  this  case,  as  to 
the  dissolution  of  the  injunctiQn,  is  to  the  effect  that 
the  injunction  was  dissolved  as  to  the  public  land  ad- 
jacent to  the  lands  owned  by  the  appellant  Fambrough, 
and  that  the  said  injunction  was  wrongfully  issued.  The 
finding  makes  no  mention  of  the  lands  owned  by  the  ap- 
pellant Pambrough  and  as  to  the  effect  of  the  injunction 
thereon.  No  proper  exception  was  taken  to  the  finding, 
and  while,  perhaps,  no  record  evidence  sustains  it,  it  is 
conclusive  on  appeal.    The  argument  of  the  appdiants 
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on  this  proposition  is  based  npon  what  they  conceiye  to 
be  the  effect  of  the  memorandum  opinion  of  the  trial 
court  in  the  injunction  case.  Whatever  the  fact  may 
have  been,  it  is  immaterial,  because  the  court  in  the 
case  at  bar  found  that  the  injunction  had  been  wrong- 
fully issued,  and  that  finding  is  conclusive  on  this  ap- 
peal. 

[2]  That  portion  of  the  decree  awarding  $75  as  dam- 
ages to  appellees  is  likewise  conclusive  here.  No  objec- 
tion was  made  to  the  admission  of  the  testimony  tend- 
ing to  prove  that  fact,  and,  if  a  variance  occurred,  the 
appellants  must  be  held  to  have  waiyed  it  by  their  fail- 
ure to  call  it  to  the  attention  of  the  trial  court.  As  a 
matter  of  fact,  it  is  raised  here  for  the  first  time,  and  con- 
sequently is  not  properly  before  us.  State  v.  Elasner, 
19  N.  M.  479,  482,  145  Pac.  679,  Ann.  Cas.  1917D,  824. 

[3]  The  argument  of  counsel  for  apx>ellants  on  the 
third  and  last  proposition,  viz. :  that  attorney 's  fees  are 
not  recoverable  where  the  injunction  case  is  an  inde- 
pendent proceeding,  is  contrary  to  what  was  held  in  the 
case  of  Webb  v.  Beal,  20  N.  M.  218,  223,  148  Pac.  487. 

The  judgment  of  the  trial  court  will  therefore  be  af- 
firmed, and  it  is  so  ordered. 

Parkbr  and  Roberts,  J.J.,  concur. 


[No.   2232.  May  28,  191^.] 

Ex  parte  PARKS  et  al. 

SYLLABUS  BY  THE  COURT'. 

1.  Section  58  of  chapter  43,  Laws  1917,  Interpreted,  and 
held  that  a  sentence  for  murder  in  the  second  degree  of 
from  90  to  99  years  in  the  penitentiary  Is  a  sentence  of 
"imprisonment  for  life"  within  the  meaning  of  those  words 
as  used  in  the  section.  The  court  takes  Judicial  knowledge 
that  90  to  99  years  is  a  period  of  time  extending  beyond  the 
ordinary  span  of  life.  P.  493 
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2.  Bail  is  never  required  by  way  of  punishment,  but  is  re- 
quired of  defendant  to  secure  his  attendance  to  submit  to  the 
punishment  to  be  imposed  by  the  court.  P.  493 

Application  by  Charlie  Parks  and  John  Parks  for 
writ  of  habeas  corpus.  Writ  discharged,  and  petition- 
ers remanded  to  custody. 

H.  D.  Terrell  and  K.  K.  Scott,  both  of  Silver  City, 
for  relators. 

C.  A.  Hatch,  Asst.  Atty.  Gen.,  J.  S.  Vaught,  of  Dem- 
ing,  and  Carl  H.  Gilbert,  of  Santa  Fe,  for  respondents. 

OPINION  OP  THE  COURT. 

PARKER,  J.  Petitioners  were  indicted  for  murder, 
were  tried  and  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  not  less  than  90  nor  more  than  99 
years'  imprisonment  in  the  state  penitentiary.  They 
appealed  from  the  judgment  and  applied  for  bail  pend- 
ing the  disposition  of  the  appeal  by  this  court.  Bail 
was  denied,  and  the  petitioners  have  applied  to  this 
court  by  habeas  corpus  proceedings  to  obtain  bail. 

Counsel  for  petitioners  rely  upon  the  provisions  of 
section  58  of  chapter  43,  Laws  1917,  which  is  as  follows : 

"All  appeals  in  criminal  cases  shall  have  the  effect  of  a 
stay  of  execution  of  the  sentence  of  the  court  until  the 
decision  of  the  Supreme  Court  upon  said  appeal.  And 
whenever  the  sentence  of  the  district  court  shall  be  that 
of  death  or  imprisonment  for  life,  the  party  convicted  shall 
remain  In  close  confinement  until  the  decision  of  the  Su- 
premo Court  shall  be  pronounced  upon  appeal;  and  in  all 
other  cases  of  appeal  the  party  taking  the  appeal  shall  be 
entitled  to  give  bail  by  filing  a  bond  in  a  sum  and  with  con- 
ditions to  be  fixed  by  the  District  Court  sufficient  to  seucre 
the  due  execution  of  the  sentence  of  the  court  in  case  the 
Judgment  of  the  court  be  affirmed  by  the  Supreme  Court." 

In  this  connection  they  rely  upon  section  1461,  Code 
1915,  providing  the  punishment  for  murder  in  the  sec- 
ond degree  at  imprisonment  for  a  period  of  not  less  than 
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3  years.  They  also  point  out  that  there  is  one  crime  spe- 
cifically enumerated  in  the  statute,  section  1495,  Code 
1915,  viib. :  that  of  carnal  knowledge  of  a  female  child 
under  the  age  of  10  years,  wherefor  the  punishment  is 
fixed,  in  terms,  at  life  imprisonment.  From  these  4!hree 
statutes  it  is  argued  that  the  petitioners  are  entitled  to 
bail.  The  argument  proceeds  upon  the  theory  that  the 
legislature  used  the  words  ^imprisonment  for  life"  in  a 
technical  or  literal  sense,  and  that  only  when  the  sentence 
is  strictly  and  literally  ''imprisonment  for  life"  can  a 
defendant  be  denied  bail,  pending  appeal.  That  so  long 
as  one  crime  has  attached  to  it  such  consequences,  it  is 
argued  that  that  one  crime  is  what  the  legislature  pro- 
vided should  not  be  bailable  pending  appeal.  On  the 
other  hand  it  is  argued  by  the  state  that  the  words  ''im- 
prisonment for  life"  are  not  used  in  a  technical  sense, 
but  that  any  sentence  for  a  term  of  years  running  be- 
yond the  ordinary  span  of  life  is  in  substance  and  ef- 
fect a  sentence  of  "imprisonment  for  life,"  and  that  it 
is  in  that  sense  that  the  legislature  used  the  words.  Coun- 
sel on  both  sides  admit  that  no  precedent  is  to  be  found 
in  the  books  upon  this  subject,  and  all  deductions  drawn 
from  cases  cited  are  by  way  of  analogy. 

[1,  2]  It  lAay  be  stated,  preliminarily,  that  bail  is 
never  required  by  way  of  punishment,  but  is  required  of 
a  defendant  to  secure  his  attendance  to  submit  to  the 
punishment  to  be  imposed  by  the  court.  With  this  prin- 
ciple as  a  guide  it  seems  clear  there  could  be  no  reason 
for  a  distinction  between  a  case  of  carnal  knowledge  of 
a  child  under  10  years  of  age  to  which  is  attached  the 
penalty  of  life  imprisonment,  and  a  case  of  murder  in 
the  second  degree  in  which  a  sentence  of  from  90  to  99 
years'  imprisonment  has  been  imposed.  In  neither  case 
would  the  defendant  have  any  hopes  of  outliving  the 
term  of  the  sentence  and  the  same  inducement  to  flee 
and  avoid  the  incarceration  would  be  present  in  each 
case.  The  legislature,  therefore,  when  it  used  the  words 
mentioned,  must  have  intended  something  else  than  the 
restricted  meaning  contended  for  by  counsel  for  peti- 
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tioners.  It  had  in  mind,  necessarily,  to  provide  against 
the  escape  from  justice  of  persons  sentenced  to  such  se- 
vere punishment  as  to  be  tempted  to  flee  the  jurisdiction. 
In  such  cases  it  provided  that  no  bail  should  be  allowed, 
and  used  the  words  ^'imprisonment  for  life"  to  desig- 
nate the  same.  Hence  the  words  were  not  used  in  a  re- 
stricted and  literal  sense,  but  in  a  suficiently  broad 
sense  to  include  the  idea  of  preventing  flight  to  evade 
punishment,  and  to  compel  the  execution  of  the  sentence. 
A  sentence  of  from  90  to  99  years  is  a  sentence  which 
presents  the  greatest  of  inducements  to  the  defendant 
to  flee  and  thus  escape  the  punishment.  It  contemplates 
imprisonment  for  a  term  running  beyond  the  ordinary 
span  of  life.  Of  this  we  may  take  judicial  notice.  16 
Cyc.  871;  Floyd  v.  Johnson  (Ky.),  13  Am.  Dec.  255; 
Scheffler  v.  Minn.,  etc.,  R.  Co.,  32  Minn.  518,  21  N.  W. 
711;  Johnson  v.  Hudson  R.  R.  Co.,  6  Duer  (N.  Y.)  633; 
Allen  V.  Lyons,  1  Fed.  Cas.  227 ;  1  Chamberlayne,  Mod. 
Law  Evidence,  §  770 ;  1  Elliott  on  Evidence,  §.  68 ;  7 
Ency.  of  Evidence,  909. 

In  this  connection  it  is  to  be  observed  that  we  are  not 
dealing  with  the  question  of  the  life  expectancy  of  the 
petitioners.  The  mortality  tables  might  be  consulted 
upon  such  a  question.  The  question  here  is  whether  a 
period  of  time  of  from  90  to  99  years  is  beyond  the  ord- 
inary period  of  life  of  any  person,  regardless  of  his 
present  age  or  physical  condition.  We  take  judicial  no- 
tice that  it  is,  because  it  is  a  matter  of  common  and  uni- 
versal knowledge  and  experience  that  such  is  the  case. 
Therefore  a  sentence  for  that  length  of  time  is  a  sen- 
tence of  imprisonment  for  Ufe  as  those  words  are  used 
in  the  statute. 

Petitioners  argue  that  the  provisions  of  the  statute 
for  **good  time"  to  be  allowed  convicts  in  case  of  ex- 
emplary conduct  become  a  part  of  the  sentence,  and 
necessarily  reduce  the  length  of  the  term  of  actual  con- 
finement. The  conclusion  is  drawn  that  these  petition- 
ers may  not  be  required  to  serve  any  very  considerable 
part  of  the  term  by  reason  of  those  provisions.    We  do 
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not  deem  those  provisions  to  have  any  application  to 
the  question  here.  The  question  is  whether  the  sentence 
now  is  one  of  imprisonment  for  life.  Whether  petition- 
ers, hy  good  conduct,  may  hereafter  shorten  the  term  of 
imprisonment  would  seem  to  be  entirely  immaterial. 

It  follows  from  the  foregoing  that  the  action  of  the 
lower  court  in  refusing  bail  to  the  petitioners  was  cor- 
rect^ and  that  the  writ  of  habeas  corpus  should  be  dis- 
charged, and  the  petitioners  remanded  to  custody,  and 
it  is  so  ordered. 

Hanna,  C.  J.,  and  Bobebts,  J.,  concur. 


[No.  2128,  May  28,   1918.] 
[Rehearing  Denied  Aug.  19,  1918.] 

STOCKMEN'S  GUARANTY  LOAN  CO.  v.  COOPER. 

STLLABUS  BY  THE  COURT. 

« 

Where  a  party  is  sued  on  promissory  notes  and  flleai  an 
answer  and  counterclaim,  letting  up  certain  agreements  al- 
leged to  have  been  made  by  the  payee  of  the  note  at  the 
time  of  the  making  of  the  same,  which  agreements  were 
conditioned  upon  the  payor  of  the  note  doing  certain  things, 
and  the  evidence  shows  that  the  payor  of  the  note  failed 
and  refused  to  perform  he  is  not  entitled  to  recover  under 
the  counterclaim. 

Appeal  from  District  Court,  Bernalillo  County ;  Ray- 
nolds,  Judge.     % 

Action  by  the  Stockmen's  Guaranty  Loan  Company 
against  C.  C.  Cooper,  with  counterclaim  by  defendant. 
Demurrer  to  defendant's  evidence  sustained,  and  plain- 
tiff's motion  for  judgment  granted,  and  defendant  ap- 
peals.   Affirmed. 

M.  C.  Spicer,  of  Socorrt),  for  appellant. 

BuBKHART  &  CooRS*  of  Albuqucrquc,  for  appellee. 
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I  STATEMENT  OF  FACTS. 

This  cause  was  filed  in  the  district  court  of  Bernalillo 
county  by  the  Stockmen's  Guaranty  Loan  Company, 
plaintiff,  against  C.  C.  Cooper,  defendant,  to  recover 
judgment  on  two  promissory  notes  in  the  principal  sums 
of  $2,885  and  $250  respectively,  alleged  to  have  been 
executed  and  delivered  by  defendant  Cooper  to  the  said 
plaintiff,  Stockmen's  Company.  The  defendant.  Cooper, 
filed  an  answer  and  counterclaim.  The  answer  admitted 
the  material  allegations  of  plaintiff's  complaint,  and 
then  set  up  an  afl&rmative  defense  of  failure  of  consid- 
eration and  breach  of  contract.  The  same  allegations 
contained  in  the  answer  were  repeated  in  the  counter- 
claim, and  are  briefly  as  follows:  That  on  March  22, 
1916,'  there  was  pending  in  the  district  court  of  Socorro 
county  two  suits  brought  by  said  Cooper  against  the 
Stockmen's  Guaranty  Loan  Company  and  others,  to  can- 
cel certain  notes  previously  given  by  said  Cooper  to  the 
said  company  for  corporate  stock,  on  the  ground  that 
said  notes  had  been  secured  by  misrepresentation.  That 
on  said  22d  of  March  the  Stockmen's  Company  and 
Cooper  made  an  oral  agreement  by  which  Cooper  agreed 
to  execute  and  deliver  to  plaintiff  Stockmen's  Company 
his  note  for  $2,885,  which  is  the  note  sued  on  herein,  and 
agreed  to  execute  a  written  contract  of  settlement  of  the 
two  suits  in  Socorro  county;  and  that  Stockmen's  Com- 
pany agreed  to  make  defendant  a  loan  of  $16,000  within 
60  days  for  a  period  of  3  years  upon  300  head  of  cattle 
and  2,000  acres  of  real  estate,  and  from  the  proceeds  of 
which  loan  defendant  was  to  pay  the  said  note  of  $2,885  ; 
and  that  pursuant  to  such  oral  agreement  the  defendant, 
Cooper,  executed  the  said  $2,885  note,  and  executed  a 
written  contract,  marked  ''Exhibit  A,"  and  attached 
to  his  answer.  That  thereafter  Cooper  offered  plaintiff 
300  head  of  cattle  and  2,000  acres  of  land^s  security  for 
the  loan  of  $16,000,  and  performed  all  the  terms  of  the 
oral  contract;  and  that  the  Stockmen's  Company  failed 
and  refused  to  make  the  loan  or  any  part  thereof  except 
$250,  which  last  sum  is  evidenced  by  the  other  note  sued 
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on  herein.  That  the  said  oral  agerement  was  the  in- 
ducing  cause  for  the  execution  of  the  promissory  note 
of  $2,885  and  the  execution  of  the  written  contract,  ''Ex* 
hibit  A/'  and  constituted  the  consideration  therefor. 

The  answer  and  counterclaim  also  alleged  that  Coop- 
er was  damaged  in  various  ways  by  the  failure  to  secure 
the  loan.  The  defendant,  Cooper,  asked  for  the  cancel- 
lation of  the  notes  sued  upon  by  plaintiff,  and  also 
asked  for  several  thousand  dollars'  damages  on  his 
counterclaim. 

Plaintiff  filed  a  reply  to  defendant's  answer  and  an 
answer  to  the  defendant's  counterclaim,  in  which  plain- 
tiff, Stockmen's  Company,  denied  the  oral  contract  al- 
leged by  the  defendant,  and  denied  all  material  allega- 
tions alleged  in  defendant's  answer  and  counterclaim, 
and  specifically  alleged  that  the  note  for  $2,885  was  ex- 
ecuted and  delivered  by  Cooper  in  compliance  with  thfe 
terms  of  the  written  contract  attached  to  defendant's 
answer  marked  "Exhibit  A,"  and  that  the  said  writ- 
ten contract  constituted  the  entire  and  complete  con- 
tract of  the  plaintiff  and  the  defendant. 

A  jury  was  waived  and  the  case  came  on  for  trial  be- 
fore the  court  on  the  9th  day  of  April,  1917.  The  alle- 
gations of  plaintiff's  complaint  being  admitted  by  de- 
fendant's pleadings  and  by  the  statement  of  defendant's 
counsel  made  at  the  opening  of  the  case,  plaintiff  lim- 
ited its  evidence  to  the  introduction  of  the  original 
notes  sued  on  and  then  rested.  Defendant  then  intro- 
duced his  evidence  to  support  his  affirmative  defense 
and  counterclaim,  at  the  close  of  which  plaintiff  de- 
murred to  defendant's  evidence,  and  moved  for  judg- 
ment on  two  grounds,  to-wit :  First,  that  all  of  the  evi- 
dence ad'duced  by  the  defendant,  whether  admissible 
or  inadmissible,  did  not  prove  the  material  allegations  of 
his  answer  or  counterclaim  or  constitute  any  defense  to 
plaintiff's  action  or  any  (fause  of  action  against  plain- 
tiff; and,  second,  that  the  evidence  introduced  by  de- 
fendant over  plaintiff's  objection  and  admitted  tempor- 
arily by  court,  tended  to  vary,  add  to,  subtract  from. 
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and  change  the  written  contract  between  plaintiff  and 
defendant  and  therefore  was  inadmissible  and  should  be 
stricken  and  without  which  there  was  no  evidence  left  in 
the  case. 

The  court  sustained  plaintiff's  demurrer  and  motion 
upon  both  of  said  grounds  and  granted  judgment  for 
plaintiff  for  the  amount  of  the  two  notes  sued  upon. 
From  such  judgment  this  appeal  was  taken  by  the  de- 
fendant, Cooper. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  (after  stating  the  facts  as  above).  Ap- 
pellant argues  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  evidence  offered  by  him  to  prove  the  al- 
leged oral  agreement  between  plaintiff  and  defendant, 
because  said  evidence  was  admissible  and  did  not  add 
to,  contradict,  change,  or  vary  the  terms  of  the  written 
contract  executed  between  said  parties  contemporan- 
eously with  the  making  of  said  oral  agreement.  This 
question  need  not  be  determined,  however,  because  the 
judgment  is  sustainable  regardless  of  whether  the  court 
was  right  or  wrong  in  sustaining  the  demurrer.  The 
court  held  that  the  appellant,  assuming  that  the  evi- 
dence was  admissible,  had  not  proved  the  material  alle- 
gations of  his  answer  or  counterclaim;  hence  had  no 
cause  of  action  against  appellee.  Treating  the  evidence 
of  appellant  and  his  witnesses  as  to  the  alleged  contem- 
poreaneous  parol  agreement  in  its  most  favorable  light, 
it  was  to  the  effect  that  appellant  agreed  to  give  as  se- 
curity for  a  loan  of  $16,000  a  mortgage  on  500  or  600 
head  of  cattle  and  2,000  acres  of  land;  that  the  loan 
secured  by  the  cattle  was  to  be  for  a  period  of  six 
months.  When  he  made  application  for  the  loan  he  of- 
fered only  300  head  of  cattle  and  1,120  acres  of  land  as 
security;  hence  did  not  comply  with  the  terms  of  the 
said  parol  agreement,  if  one  had  been  made.  It  is  ele- 
mentary that  there  can  be  no  recovery  for  breach  of 
contract  in  the  absence  of  allegations  and  proof  that 
the  party  seeking  to  recover  has  performed  all  the  con- 
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ditiozis  precedent  of  the  contract  by  him  to  be  perform- 
ed, or  has  tendered  i>erformance  of  the  same.  EUioft 
on  Evidence,  §  2098.  Appellant  having  not  only  failed, 
but  having  refused  to  perform  his  part  of  the  alleged 
oral  agreement,  was  rightfi\lly  denied  a  recovery  on  his 
counterclaim.  Hence  the  action  of  the  court  in  sus- 
taining the  motion  to  strike  the  evidence  is  6f  no  (conse- 
quence. 

For  the  reasons  stated,  the  judgment  will  be  afiirmed ; 
and  it  is  so  ordered. 

Hakna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2132,  June  3.  1918.] 
[Rehearing  Denied'  Aug.  19,  1918.] 

STANLEY  et  al.  v.  WIXQN  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  The  order  of  the  district  court  made  pursuant  to 
section  1923,  Code  1915  (section  47  of  the  Drainage  Act) 
by  virtue  of  section  1924,  remains  under  the  control  of  the 
district  court,  and  may  be  revised,  inodified,  or  chahged 
on  petition  of  the  commissioners  and  upon  notice.  The  fact 
that  the  order  approving  the  proposed  assessments  and'  the 
findings  was  made  upon  a  stipulation  entered  into  between 
the  remonstrants  and  commissioners  does  not  change  the 
nature  of  the  order,  and  the  court  had  power  to  set  aside 
the  decree  entered  upon  such  stipulation  and  to  enter  a  new 
decree  after  notice  and  upon  hearing.  P.  506 

2.  The  notice  required  by  section  66  of  the  Drainage 
Act  (section  1942,  Code  1915)  as  to  the  letting  of  contracts 
for  the  construction  of  the  drainage  system  need  not  be 
published  for  four  weeks.  The  statute  ftzing  no  time  dur- 
ing which  the  notice  shall  be  published,  a  notice  published 
for  a  reasonable  length  of  time  is  sufficient.  P.  607 

Appe^  from  District  Court,  Chaves  County;  Mc- 
Clure,  Judge. 
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Suit  for  injunction  by  J.  R.  Stanley  and  others 
against  B.  H.  Wixon  and  others,  commissioners  of  the 
Dexter-Greenfield  Drainage  District,  and  Walter  S. 
Dickey.  Judgment  for  defendants,  and  plaintiffs  ap- 
peal,   AfSrmed, 

GiBBANY  &  Epstein,  of  Boswell,  for  appellants. 

Reh)  &  Hervey,  of  Roswell,  for  appellees. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  The  Dexter-Greenfield  drainage  dis- 
trict was  organized  in  Chaves  county  "under  article  1,  c. 
31,  Code  1915.  Commissioners  were  appointed  by  the 
district  court  of  Chaves  county,  as  provided  in  such  act, 
who  proceeded  to  discharge  the  duties  imposed  upon 
them  as  such  commissioners.  On  July  9,  1914,  said  com- 
missioners filed  their  original  report  upon  assessments 
for  benefits,  damages,  and  costs  of  construction,  which 
.said  report,  among  other  matters  and  things  therein  con- 
tained, estimated  the  cost  of  construction  of  the  pro- 
posed drainage  in  such  district  in  the  sum  of  $375,000. 
Notice  was  given  as  required  by  the  act  referred  to.  and 
a  largd  number  of  landowners  remonstrated  against  the 
confirmation  and  approval  of  such  report.  The  re- 
monstrance alleged  that  the  assessment  as  made  and  re- 
ported by  the  commissioners  was  excessive  and  confis- 
catory. The  matter  of  the  remonstrance  came  on  for 
hearing,  and  after  a  part  of  the  testimony  was  taken, 
the  attorneys  for  the  remonstrants  and  the  attorneys 
for  the  commissioners  entered  into  a  written  stipulation, 
whereby  it  was  agreed  by  and  between  the  parties  that 
the  report  of  the  commissioners  filed  in  such  cause 
should  be  approved  by  the  court  with  certain  modifica- 
tions and  provisions,  which  were  set  forth  in  said  stip- 
ulation, and  which  were,  in  part,  as  follows: 


f(» 


'That  instead  of  the  court  authorizing  an  assessment 
of  $876,000  for  the  construction  of  the  drainage  system 
in  this  district  as  reported  hy  the  commissioners,-  the  court 
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at  this  time  authorise  an  aBsessment  of  $326»000,  and  that 
In  the  sale  of  bonds  to  provide  funds  for  the  cost  of  con* 
struction,  damages  for  right  of  way,  etc.,  as  provided  by 
law,  the  commissioners  make  absolute  sale  of  bonds  to  the 
extent  of  $250,000,  and  that  the  remainder  of  said  amount, 
to  wit,  $75,000,  be  withheld  until  near  the  completlou  of 
said  construction  work  as  hereinafter  provided  but  this 
paragraph  does  not  prejudice  the  right  of  the  commis- 
sioners under  the  law  to  ask  for  such  additional  assess- 
ment as  may  be  found  after  report  before  the  completion 
of  the  work  to  be  necessary,  and  that  the  said  commissioners 
make  the  best  arrangement  possible  In  regard  to  the  de- 
livery of  the  funds  upon  the  sale  of  said  bonds  In  Install- 
ments, as  needed  for  construction  work  so  as  to  save  the 
accumulation  of  Interest  upon  unused  money." 

"[The  second  paragraph  provided  for  the  order  In  which 
the  work  should  be  carried  out,  for  proceedings  In  settle- 
ment of  disputes,  etc.] 

"That  at  any  time  during  the  construction  of  said  work 
If  the  proceeds  from  the  sale  of  said  $250,000  bond  Issue 
become  exhausted  and  It  becomes  necessary  to  complete 
the  work  according  to  the  commissioners'  plans,  as  herein 
modified,  then  they  may  Issue  additional  bonds  to  the 
extent  of  the  remaining  $75,000,  upon  the  order  of  the 
court,  or  of  so  much  thereof  as  may  be  necessary  to  com- 
plete and  pay  for  the  entire  work." 

This  stipulation  was  entered  into  on  the  29th  day  of 
October,  1914.  Upon  said  stipulation  the  court  entered 
an  order  approving  the  report  of  the  commissioners  as 
modified  by  such  stipulation.  The  estimates  were  lim- 
ited to  $325,000.  The  order  further  provided  that  the 
terms  of  the  stipulation  relative  to  the  order  of  the  work 
and  the  amount  of  the  bond  issue  should  be  provided 
for  in  the  final  order  of  the  court  upon  assessments  for 
benefits,  damages,  and  costs  of  construction.  On  June 
1,  2,  3,  and  4,  1915,  there  was  inserted  in  the  Eoswell 
Daily  Record  and  in  the  Roswell  Evening  News  an  ad- 
vertisement, entitled  '*  Notice  to  Contractors — Dexter- 
Greenfield  Drainage  District,''  giving  notice  of  receipt 
of  sealed  proposals  for  the  construction  work  of  said 
drainage  system.  On  June  5,  1915,  the  said  commission- 
ers met  at  the  office  of  the  engineer  for  the  district,  in 
Roswell,  N.  M.,  for  the  purpose  of  receiving,  opening, 
and  considering  proposals  received  for  the  construction 
work  so  advertised  for  as  aforesaid.    On  such  date  the 
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said  ciHnmissioners  opened  and  considered  the  only  bid 
which  was  received  1^  them,  being  the  bid  of  Walter  S. 
Dickey.    On  the  same  date,  June  5,  1915,  said  commis- 
sioners replied  to  the  proposals  of  Walter  S.  Dickey, 
accepting  the  same  with  certain  changes  and  modifica- 
tions therein  set  out,  which  said  changes  and  modifica- 
tions were  thereafter,  on  the  same  date,  accepted.    On 
July  26,  1915,  there  was  entered  into  by  and  between 
Walter  S.  Dickey  and  the  commissioners  of  the  said 
Dexter-Greenfield  drainage  district  a  written  contract  for 
the  construction  of  said  drainage  system.  On  August  12, 
1915,  it  was  discovered  fhat  the  amended  report  of  the 
commissioners,  as  filed  by  them  and  approved  and  c(»i- 
firmed  by  the  court,  did  not  contain  the  amounts  of 
benefits  assessed,  and,  upon  the  motion  of  the  commis- 
sioners, the  court  ordered  the  withdrawal  of  said  report 
and  amended  assessment  sheets  in  order  that  the  com- 
missioners might  insert  such    assessments    for    benefits 
therein,  and  on  the  same  day,  upon  motion  of  the  com- 
missioners, set  aside  in  toto  the  decree  of  the  court  there- 
tofore entered,  to-wit,  on  December  24,  1914.    On  Aug- 
ust 13,  1915,  the  said  commissioners  refiled  their  assess- 
ment sheets,  after  having  inserted  thereon  assessment 
of  benefits  as  provided  in  the  order  of  the  court  allow- 
ing their  withdrawal,  and  also  filed  a  supplemental  re- 
port upon  assessments  for  benefits,  damages,  and  cost  of 
construction.     The   court  thereupon   entered   its   order 
fixing  September  15,  1915,  at  the  courthouse  in  Roswell, 
N.  M..  in  the  main  courtroom  thereof,  at  10  o'clock  a. 
m.,  as  the  time  and  place  when  and  where  said  report 
would  come  on  for  hearing,  and  at  which  time  all  per- 
sons might  appear  and  remonstrate  against  the  confir- 
mation thereof.    Notice  of  such  setting  was  duly  given ; 
the   matter  came  on   for  hearing  as  noticed;   certain 
amendments  were  made  to  said  report  in  open  court, 
and  at  which  time  (as  shown  by  the  order  of  the  court 
made  September  15,  1915,  but  which  was  filed  Decem- 
ber 24,  1915)  evidence  was  heard  on  the  matter  of  the 
necessity  of  authorizing  the  commissioners  to  issue  im- 
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mediately  $325,000  of  the  bonds  of  said  district.  Notice 
under  the  order  of  the  court  was  served  upon  each  land- 
owner in  the  district,  and  which  *  proceeding  was  had 
after  the  stipulation  described  in  the  complaint  had 
been  entered,  and  after  the  decree  of  the  court  confirm- 
ing the  same  had  been  set  aside  upon  motion  of  the  com- 
missioners.    This  notice  was,  in  part,  as  follows: 

"Upon  the  12th  day  of  August,  1915,  upon  motion  of 
the  commissioners,  the  court  entered  an  order  giving  them 
leave  to  withdraw  the  amended  assessment  sheets  herein 
and  insert  such  benefits.  •  *  •  And  upon  further  mo- 
tion the  court  entered  an  order  August  12,  1915,  vacating 
and  setting  aside  the  order  of  the  court  confirming  the  re- 
port of  the  commissioners  entered  December  24,  1914. 
*  *  *  That  on  August  13,  1915,  said  commissioners  filed 
their  supplemental  report  herein  upon  assessments  for 
cost  of  construction,  for  damages  and  benefits." 

At  the  conclusion  of  the  said  notice,  after  the  list  of 
landowners  and  the  description  of  their  lands,  and  after 
stating  that  the  full  amount  of  the  assessments  as  finally 
reported  by  the  commissioners  is  $325,000,  and  that  the 
commissioners  recommended  that  the  same  be  raised 
by  assessments  upon  the  land,  among  other  things,  ap- 
pears the  following: 

"And  that  to  raise  the  above-mentioned    amount    im- 
mediately for  the  construction  of  said  system  that  the  com- 
missioners be  empowered   to   and  do  issue  its  negotiable 
coupon  bonds.     ♦     ♦     ♦" 

In  the  final  order  of  the  court,  entered  December  15, 
1915,  which  is  the  order  upon  which  the  bond  issue  was 
based  and  was  J;he  authority  for  the  sale  of  the  bonds, 
appears  the  following  relative  to  the  amount  of  the  is- 
sue, which  order  was  entered  at  the  conclusion  of  the 
hearing  had  pursuant  to  the  notice  above  mentioned: 

"That   since   the   said   stipulation   was   entered    [referring' 
to  the  stipulation  heretofore  mentioned]  the  commissioners 
have  ascertained  that  it  wi^  be  Impossible  to  complete  said 
work  for  the  sum  of  $250,000;  that  after  due  and  proper 
legal  advertisement  the  commissioners  have  received  bids 
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for  Bald  construction  work,  and  the  lowest  bid  offered  was 
approximately  1 32 5,0 00  and  the  said  work  is  now  in  course 
of  construction  under  said  bid;  that  the  commissioners 
have  an  offer  upon  th^  entire  issue  of  $325,000  at  90  cents 
on  the  dollar,  but  that  it  will  be  impracticable  to  split  the 
said  issue  and  the  said  offer  does  not  include  or  contem- 
plate the  splitting  thereof;  «  *  •  that  the  time  and 
expense  incident  to  securing  new  purchasers  for  said  issue  of 
175,000  would  more  than  equal  any  loss  which  the  district 
might  sustain  in  the  way  of  interest  accumulating  thereof 
if  sold  at  the  present  time." 

In  the  said  order  or  decree  of  the  court,  after  the 
above  findings,  it  is  ordered : 

"That  the  said.  Dexter^Greenfleld  drainage  district,  by 
«nd  through  its  said  commissioners,  be  and  it  is  hereby 
empowered  and  authorized  to  issue  the  negotiable  coupon 
bonds  of  said  drainage  district  in  the  sum  of  $303,500." 

— and  proceeds  to  describe  the  denomination,  rate  of 
interest,  date,  etc.,  of  the  said  bonds.  On  December 
20,  1915,  there  was  filed  in  the  district  court  of  Chaves 
county,  by  appellants  in  this  appeal,  a  first  amended 
complaint,  which  complaint  alleged,  in  substance,  that 
the  commissioners  of  the  Dexter-Qreenfield  drainage  dis- 
trict, the  engineer  of  said  district,  and  the  other  defend- 
ants therein  named  had  entered  into  a  conspiracy,  the 
object  of  which  was  to  so  proceed  in  the  matter  of  the 
sale  of  the  bonds  of  said  district,  and  the  matter  of  let- 
ting the  contract  for  the  construction  work  of  said 
drainage  system,  as  that  there  would  be  no  competition 
to  the  bids  of  the  said  Walter  S.  Dickey.  The  objects 
of  the  suit  were  primarily  to  enjoin  the  delivery  of  the 
bonds  of  said  district,  to  enjoin  the  said  Walter  S. 
Dickey  from  carrying  out  his  contract  for  the  construc- 
tion of  said  drainage  system,  and  to  have  the  court  set 
aside  its  order  of  September  17,  1915,  whereby  the  com- 
missioners were  authorized  to  dispose  of  the  entire  as- 
sessment provided  in  said  stipulation,  viz.  $325,000,  in 
one  sale  of  bonds.  On  December  22,  1915,  the  appel- 
lees duly  answered  to  the  complaint.  On  February  5, 
1916,  there  was  filed  appellant's  reply  to  appellees'  an- 
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8wer.  On  January  26,  1916,  the  commissioners  filed  a 
report  on  the  sale  of  bonds,  stating  that  they  had  made 
sale  of  the  entire  issue  of  $303,500  of  the  bonds  of  the 
district  to  Walter  S.  Dickey  at  90  cents  on  the  dollar, 
and  asking  the  court  to  approve  said  sale  and  to  fix  a 
time  and  place  for  hearing  upon  their  said  motion ;  and 
thereupon  the  court  entered  its  order,  setting  said  re- 
port for  hearing  for  January  29,  1916,  at  10  o'clock  a. 
m.  in  the  main  courtroom  at  the  courthouse  in  Boswell, 
and  also  providing  in  said  order  that  a  copy  of  the  re- 
port of  the  commissioners,  together  with  a  copy  of  the 
order  of  the  court  for  hearing  thereon,  be  served  upon 
Ed.  S.  Gibbany,  the  attorney  for  H.  Swett  and  others, 
remonstrants,  who  were  the  parties  to  the  stipulation 
described  in  the  complaint,*  and  also  upon  the  guardian 
ad  litem  theretofore  appointed  by  the  court  to  represent 
certain  minors  and  insane  persons.  On  February  5, 
1916,  after  hearing  pursuant  to  said  notice,  the  court 
entered  its  order  approving  and  confirming  the  sale  of 
** Series  A"  bonds,  being  the  entire  issue  of  $303,500  to 
Walter  S.  Dickey  at  90  cehts  Jn  the  dollar.  This  case 
came  on  for  hearing  before  the  court  without  a  jury  on 
August  21,  1916.  After  a  complete  hearing,  as  disclosed 
by  the  transcript  in  this  case,  the  court,  on  September 
22,  1916,  made  findings  and  conclusions,  finding  all  the 
controverted  issues  in  favor  of  the  appellees,  generally, 
and  finding  specifically  on  other  issues  which,  as  stated 
therein,  the  court  deemed  sufficient  to  entirely  dispose 
of  the  case.    Prom  this  judgment  appellants  appeal. 

The  purpose  of  the  present  proceeding  was  to  enjoin 
the  commissioners  of  the  drainage  district  and  certain 
others  from  proceeding  with  the  sale  of  the  bonds  and 
the  carr3mig  out  of  a  contract  made  for  the  construc- 
tion of  the  drainage  system.  It  was  alleged  by  appel- 
lants in  their  complaint  in  the  court  below  that  a  con- 
spiracy existed  between  one  Dickey,  the  contractor,  and 
the  commissioners,  by  which  they  were  to  dispose  of  the 
bonds  at  less  than  their  value,  and  to  do  other  objec- 
tionable acts  contrary  to  law.    There  was,  however,  no 
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sufficient  evidence  produced  tending  to  show  that  such 
conspiracy  in  fact  existed,  and  the  court  properly  found 
against  the  appellants  upon  this  proposition. 

Eliminating  this  phase  of  the  case  from  further  con- 
sideration, there  remains  in  reality  but  two  questions 
requiring  consideration.  The  first  is  as  to  the  effect  of 
the  interlocutory  order  made  by  the  district  court,  un- 
der the  stipulation  entered  into  between  the  attorneys 
for  the  commissioners  and  the  attorneys  for  the  remon- 
strants. This  interlocutory  decree  specified  the  amount 
of  bonds  that  were  to  be  issued  and  the  manner  and  time 
of  issuance.  The  court  later,  without  notice,  set  aside 
this  order,  and  after  notice  to  all  the  parties  heard  the 
petition  of  the  commissioners  for  an  order  to  issue  and 
sell  the  total  authorized  bonds  at  one  time.  None  of 
the  remonstrants  appeared  at  this  hearing,  and  the  or- 
der, as  prayed  for  by  the  commissioners,  w«u8  made  and 
entered. 

[1]  Appellants  contended  in  the  court  below,  and 
argue  here,  that  the  o^igin^tl  order  entered  upon  the 
stipulation  of  the  parties  was  binding  upon  all  the  par- 
ties, and  that  the  court  was  without  power  to  alter  or 
amend  it,  except  upon  the  grounds  of  fraud  or  mistake, 
and  then  only  after  notice  to  the  parties  interested. 
They  rely  as  support  for  their  contention  upon  the  case 
of  Stites  V.  McGee,  37  Or.  574,  61  Pac.  1129.  That  case, 
however,  is  not  authority  upon  the  proposition  involved 
in  the  present  case.  In  the  Oregon  case  the  consent  or 
stipulated  decree  was  final,  and  necessarily  the  court 
would  have  no  power  to  set  aside,  alter,  or  amend  it, 
except  upon  the  recognized  grounds  of  fraud  or  mistake. 
Here,  however,  the  order  vacated  by  the  court  was  an 
interlocutory  order.  We  quote  sections  1913,  1923, 
1924,  and  1954,  Code  1915,  which  show  clearly  the  na- 
ture of  the  first  order  entered  by  the  court  herein. 

"Sec.  1913.  The  commlssionerB  appointed  as  aforesaid 
and  their  successors  in  office  shall  from  the  entry  of  such 
order  of  conflrmatlon,  constitute  the  corporate  authority 
of  said  drainage  district,  and  shall  exercise  the  functions 
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conferred  on  them  by  law,  and  do  all  things  and  perform 
all  acts  necessary  to  the  construction  and  preservation  of 
the  proposed'  work." 

"Sec.  1923.  If  there  be  no  remonstrance,  or  if  the  find- 
ing be  in  favor  of  the  validity  of  the  proceedings,  or  after 
the  report  shall  have  been  modified  to  conform  to  the  find- 
ings, the  court  shall  confirm  the  report  and  order  of  con- 
firmation shall  be  final  and  conclusive,  the  proposed  work 
shall  be  established  and  authorized  and  the  proposed 
assessments  approved  and  confirmed,  which  approval  and 
confirmation  shall  be  final,  unless  within  thirty  days  an 
appeal  be  taken  to  the  Supreme  Court. 

"Sec.  1924.  Said  order  of  confirmation  may,  at  the 
same  or  at  any  subseauent  term  of  said  court,  be  revised, 
modified  or  changed,  in  whole  or  in  part,  on  petition  of 
the  commissioners,  after  such  notice  as  the  court  may  re- 
quire, to  parties  adversely  interested." 

"Sec.  1954.  Commissioners  of  drainage  districts  are 
hereby  declared  to  be  public  officers.  The  presumption 
shall  be  in  favor  of  the  regularity  and  validity  of  all  their 
official  acts.  Whenever  any  report  of  the  commissioners 
of  any  drainage  district  or  any  part  of  said  report  is  con- 
tested, remonstrated  against  or  called  in  question,  the 
burden  of  proof  shall  rest  upon  the  contestant,  remonstrant 
or  questioner.' 


f  > 


The  order  being  interlocutory  and  within  the  control 
of  the  court,  its  interlocutory  nature  could  not  be  de- 
stroyed, changed,  or  impaired  by  virtue  of  the  fact  that 
it  was  entered  upon  agreement  or  stipulation  of  the 
parties.  No  new  order  was  made  to  take  its  place  un- 
til after  notice  to  the  parties  and  an  opportunity  to 
be  heard.  The  statute  contemplates  that  the  court 
shall  at  all  times  be  free,  upon  proper  showing,  to  make 
such  further  and  necessary  orders  as  may  be  essential 
to  the  completion  of  the  object  contemplated.  The 
hands  of  the  court  cannot  be  tied  by  a  stipulated  inter- 
locutory decree.  We  see  no  impropriety  in  the  action 
of  the  court  in  setting  aside  the  original  interlocutory 
order  and  requiring  the  parties  to  show  cause  why  an 
amended  order  should  not  be  made  as  the  necessities  of 
the  district  required. 

[2]  The  only  other  question  seriously  argued  by 
appellants  is  that  the  notice  appearing  for  four  consec- 
utive days  in  the  local  newspaper  at  Roswell  as  to  the  re- 
ceiving of  bids  for  the  construction  of  the  drainage 
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system  was,  as  a  matter  of  law,  an  insufficient  notice. 
Section  66  of  the  drainage  act  (section  1942,  Code  1915) 
which  requires  publication,  is  silent  as  to  the  time  such 
publication  shall  run.  It  requires  publication  only  in  a 
newspaper  published  in  the  county  in  which  the  peti- 
tion is  filed.  All  the  testimony  in  the  record  in  this 
respect  shows  is  that  the  notice  given  herein  was  a  rea- 
sonable,  public  notice,  and  the  court  so  found. 

It  also  appears  that  the  commissioners  did  not  con- 
tent themselves  with  the  publication  required  by  law, 
but  sent  letters  and  telegrams  to  contractors  and  par- 
ties whom  they  thought  might  be  interested  in  Colora- 
do, Kansas  City,  and  other  places,  endeavoring  to  se- 
cure bids  ujwn  the  work.  In  Dillon  on  Municipal  Corp. 
(4th  Ed.)  §  809,  the  author  says,  in  speaking  of  con- 
tracts let  by  city  councils  upon  advertisement: 

"When  the  statute  does  not  prescribe  the  time  nor  the 
method  of  advertisement,  these  matters  are  left  to  the 
discretion  of  the  city  council  or  of  the  board  Intrusted  with 
the  duty  of  making  the  contract." 

The  statute  here,  as  stated,  specifies  no  time  during 
which  the  advertisement  must  run,  and,  applying  the 
reasoning  advanced  by  Judge  Dillon,  it  would  seem  that, 
inasmuch  as  the  authority  to  let  the  contract  was  vested 
in  the  commissioners  with  the  restriction  that  they  must 
advertise  for  sealed  bids,  without  stating  the  length  of 
time,  then  the  same  general  authority  which  gives  a 
city  council  the  right  to  deteri^iine  what  is  a  reasonable 
time  should  give  to  the  commissioners  the  same  right 
to  determine  what  is  a  reasonable  length  of  time,  and 
their  determination  as  shown  by  their  acts  and  conduct 
makes  it  a  prima  facie  case  that  their  acts  are  reasona- 
ble and  just. 

It  is  not  charged  in  the  petition  here  that  the  notice 
given  was  not  reasonable.  The  contention  simply  is 
that  it  should  have  been  four  weeks  instead  of  the  time 
which  it  ran.  There  is  no  charge  or  evidence  pending 
to  show  fraud  or  improper  conduct  on  the  part  of  the 
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commissioners.  We  do  not  believe  the  statute  requires 
the  notice  of  the  letting  of  the  contract  and  asking  for 
bids  for  the  construction  of  the  work  to  run  four  weeks, 
but  that  it  merely  requires  a  reasonable  notice. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  will  be  affirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Pabkeb,  J.,  concur. 


[No.  2175,  Aug.  27.  1918.] 

JAMES  V.  BOARD  OP  COMMISSIONERS  OP 

SOCORRO  COUNTY. 


SYLLABUS  BY  THE  COURT. 

1.  A  question  not  raised  in  the  trial  court  will  not  be 
considered  on  appeal.  P.  512 

2.  Tlie  Bateman  Act  (sections  1227-1233,  inclusive. 
Code  1915)  was  not  repealed  by  chapter  108,  Laws  1909 
(section  1339,  Code  1915).         *  P.  512 

« 

3.  It  is  a  rule  of  statutory  construction  that  repeal's  by 
implication  will  not  be  favored,  and  that  where  two  statutes 
can  be  construed  together,  and  preserve  the*  objects  to  be 
attained  by  each,  they  should  be  so  construed.  P.  513 

4.  Chapter  108,  Laws  1909,  by  conferring  the  right  upon 
counties  to  levy  a  tax  for  the  payment  of  Judgments  obtained 
for  current  expenses,  did  not  authorize  the  rendition  of  such 
Judgment,  and  thus  operate  to  repeal  the  Bateman  Act. 

P.  514 

5.  It  is  proper  to  consider  the  origin  and  history  of 
the  law,  the  prior  condition  of  the  law,  and,  the  general 
policy  and  course  of  legislation.  There  are  few  guides  to 
construction  more  useful  than  that  which  directs  attention 
to  the  prior  condition  of  the  law  to  aid  in  determining  the 
full  legislative  meaning  of  any  statutory  change  thereof. 

P.  515 

6.  The  Bateman  Act  was  not  repealed  by  the  act  fixing 
salaries  for  county  oflicers  (chapter  12,  Laws  1915).         P.  516 


\ 
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Appeal  from  District  Court,  Socorro  County;  Mech- 
em,  Judge. 

Action  by  'Emil  James  against  the  Board  of  Com- 
missioners of  Socorro  county.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

James  G.  Pitch,  of  Socorro,  tot  appellant. 

Harrt  p.  Owen,  of  Los  Lunas,  and  R.  P.  Barnes,  of 
Albuquerque,  for  dppellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  was  sheriff,  of  Socorro 
county  for  the  years  1912  to  1915,  inclusive.  This  ac- 
tion was  instituted  by  him  against  the  board  of  county 
commissioners  of  said  county  for  balance  alleged  to  be 
due  for  the  salaries  of  himself  and  deputies,  necessary 
and  authorized  expenses  of  his  of&ce,  salaries  for  jailer 
and  guard,  cost  of  feeding  prisoners,  etc.  The  amounts 
due  and  owing  were  set  forth  in  the  complaint,  and  it 
was  alleged  that  accounts  for  same  had  been  presented 
to  the  board  of  county  commissioners  as  required  by  the 
law.  Judgiiient  was  prayed  for  a  total  of  $3,564.11, 
and  that  the  board  of  county  commissioners  be  required 
to  levy  taxes  for  the  payment  of  the  judgment. 

The  appellee  filed  a  demurrer  to  the  complaint,  wnich 
was  overruled,  after  which  it  answered,  admitting  the 
allegations  of  fact  in  the  complaint,  but  denied  its  lia- 
bility, alleging  in  substance  that  appellant's  pro  rata 
share  of  moneys  collected  from  the  tax  roll  for  county 
purposes  *^due  and  payable  within  and  for  the  year 
1916,  excepting  from  assessments  fot  special  and  other 
purposes,"  had  been  paid  and  apportioned  among  and 
distributed  to  the  payment  of  the  services,  salaries,  and 
accounts  due  sheriff  •  •  •  for  said  years  and  the  quar- 
ters thereof."  The  answer  further  denied  that  appel- 
lee had  in  its  hands  any  montey  lipplieable  to  the  t>ay^ 
ment  of  plaintiff's  claim,  and  alleged  that  the  liability 
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-of  appellee  to  appellant  was  only  and  solely  as  to  his  due 
proportion  as  compared  with  other  like  creditors  upon 
the  delinquent  taxes,  which  could  or  should  in  law  be 
•applied  on  collection  to  the  payment  pro  rata  of  appel- 
lant and  other  creditors.  Appellant  demurred  to  the 
answer  on  the  ground  that  the  facts  pleaded  did  not 
constitute  a  defense  in  this: 

"That  the  facts  that  all  moneys  collected  from  the  tax 
rolls  for  eounty  purposes,  and  due  and  payable  within  and 
for  the  year  1916,  except  money  for  special  purposes,  has 
been  apportioned  and  distributed  pro  rata  in  paying  serr- 
ices,  salaries,  and  accounts  of  plaintiff  and  other  persons, 
^nd  the  defendant  has  not  now  any  money  in  its  hands 
from  the  collection  of  taxes  due  and  payable  to  defray  the 
current  or  other  expenses  for  the  year  1916,  which  could 
or  should  be,  in  law,  applied  to  the  payment  of  defendant's 
indebtedness  to  plaintiff,  as  set  forth  in  plaintiff's  com- 
plaint herein,  did  not  render  said  indebtedness  TOid,  nor  in 
any  manner  preclude  plaintiff  from  obtaining  judgment 
against  defendant  as  prayed  for  in  his  complaint." 

The  demurrer  was  overruled,  and,  appellant  declin- 
ing to  plead  further,  judgment  was  rendered  for  the 
appellee. 

The  propriety  of  the  action  of  the  court  in  overruling 
the  demurrer  depends  upon  whether  or  not  the  Bate- 
man  Act  (sections  1227-1233,  inclusive,  Code  1915)  is 
in  full  force  and  effect  and  applies  to  such  claim.  These 
sections  were  originally  enacted  by  the  legislature  in 
1897  (laws  1897,  c.  42).  The  purpose  of  the  act  was  to 
require  counties,  cities,  towns,  and  school  districts  to 
live  within  the  annual  income  provided  for  such  munic- 
ipal corporations.  It  provided  that  each  year  should 
pay  its  own  debts  out  of  the  taxes  collected  for  that 
year  and  that,  if  there  was  an  insuflScient  amount  ot 
money  collected  during  any  current  year  with  which 
to  pay  for  the  services,  fees,  and  salaries  of  the  couiity 
officers,  then  said  officers  and  all  creditors  of  the  county 
should  receive  in  full  payment  of  their  claims  their 
pro  rata  shares  of  the  money  collected;  the  pro  rata 
payments  to  be  made  quarterly.  The  act  further  de- 
clared void  any  indebtedness  which  could  not  be  paid 
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according  to  the  provicdoiis  of  the  act.  Section  1229,  or 
rather  the  proviso  of  such  section,  provided  that  all  of 
the  actual  expenses  for  boarding  county  prisoners  should 
be  paid  in  full  before  any  bill,  fees,  or  salaries  were 
paid,  and  before  any  pro  rata  distribution  was  made 
among  the  creditors  of  the  county.  If  these  sectiona 
yet  remain  in  full  force  and  effect,  concededly  under 
the  pleadings  in  this  case  the  court  properly  overruled 
the  demurrer  to  the  answer. 

[1]  Appellant  argues  that  in  any  event  he  was  en- 
titled to  be  paid  in  full  that  portion  of  his  claim  for 
boarding  prisoners.  He  is  correct  in  this  contention  un- 
der the  statute ;  but  no  such  question  was  raised  in  the 
trial  court,  and  it'  will  not  be  considered  here.  Thia 
constitutes  but  a  small  item  in  plaintiff's  claim,  and  in 
the  district  court  he  was  seemingly  content  to  rest  his 
case  upon  the  question  as  to  whether  or  not  the  Bateman 
Act  was  in  full  force  and  effect,  and  upon  theory  that 
it  was  the  demurrer  was  overruled.  In  this  court  ap- 
pellant will  be  held  to  this  theory,  and  other  questions 
which  he  now  seeks  to  raise  will  not  be  considered* 
Cadwell  v.  Higginbotham,  20  N.  M.  482,  151  Pac.  315. 

[2]  Appellant  contends  that  the  Bateman  Act  was 
repealed  by  chapter  108,  Laws  1909  (section  1339,  Code 
1915).    The  first  section  of  this  act  reads  as  follows: 


<«i 


'When  any  final  judgment  has  been  or  may  be  rendered 
against  any  county,  on  account  of  any  current  ezpenseo 
of  such  county,  the  board  of  county  commissioners  at  th» 
time  of  making  the  first  annual  levy  thereafter  In  such 
county  may.  In  their  discretion,  cause  to  be  levied  and  col- 
lected and  may  make  such  levies  and  collections  annually 
thereafter  until  a  sufficient  tax  to  pay  such  Judgments  and 
costs  of  suit. shall  have  been  levied  and  collected:  Pro- 
vided, that  such  levy  shall  not  exceed  two' mills  upon  each 
dollars  of  taxable  property  for  any  one  year  and  the  pro- 
ceeds from  such  levy  shall  be  kept  separate  and  apart  from 
other  county  funds  and  credited  to  a  fund  to  be  known  afi 
the  Judgment  fund.  And  the  moneys  colected  hereunder 
shall  not  be  used  for  any  purpose  except  as  hereinbefore 
provided  and  no  levy  shall  be  made  except  where  bucIl 
Judgments  are  outstanding." 
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Section  2  of  the  act  authorizes  boards  of  county  com- 
missioners, where  the  indebtedness  of  such  county  did 
not  exceed  four  per  centum  of  the  value  of  the  taxable 
property  to  issue  bonds  in  exchange  for  the  payment  of 
the  valid,  subsisting,  and  outstanding  judgments  owed 
by  such  county.  The  remaining  sections  of  the  act  pro- 
vide for  the  denomination  of  the  bonds,  etc.,  and  the 
levy  of  the  taxes  to  pay  the  same. 

Appellant  contends  that  this  act,  by  recognizing  the 
right  to  obtain  judgments  against  counties  for  current 
expenses,  and  a  portion  of  the  salaries  of  county  of- 
ficers at  that  time  being  payable  out  of  moneys  raised 
by  taxation,  and  the  act  in  question  providing  for  tax 
levies  in  subsequent  years  for  the  payment  of  such  jiJdg- 
ments  was  necessarily  repugnant  to  and  in  conflict  with 
the  sections  of  the  Bateman  law  invalidating  such  in- 
debtedness. 

• 

[3]  It  is  a  rule  of  statutory  construction  that  re- 
peals by  implication  are  not  to  be  favored,  and  that 
where  two  statutes  can  be  construed  together,  and  pre- 
serve the  objects  to  be  obtained  by  each,  they  should  be 
so  construed.  Territory  v.  Biggie,  16  N.  M.  713,  120 
Pac.  318.  In  the  case  referred  to  the  court  quoted  with 
approval  from  the  case  of  Territory  v.  Digneo,  14  ^. 
M.  157,  103  Pac.  975,  as  follows : 

"It  is  well  settled  that  repeals  by  implication  are  not  to 
be  favored.  And  where  two  statutes  cover,  In  whole  or  in 
part,  the  same  matter,  and  are  not  absolutely  irreconcilable 
the  duty  of  the  court — no  purpose  to  repal  being  clearly 
expressed  or  indicated — is,  if  possible,  to  give  effect  to  both. 
In  other  words,  it  must  not  be  supposed  that  the  Legisla- 
ture intended  by  a  statute  to  repeal  a  prior  one  of  the  same 
subject,  unless  the  last  statute  is  so  broad  in  its  terms, 
and  so  clear  and  explicit  in  its  words  as  to  show  that  it  was 
intended  to  cover  the  whole  subject,  and  therefore  to  dis- 
place the  prior  statutes.  One  statute  is  not  repugnant  to 
another  unless  they  relate  to  the  same  subject  and  are 
enacted  for  the  same  purpose.  It  is  not  enough  that  there 
is  a  discrepancy  between  different  acts  on  the  same  specific 
subject.  When  there  is  a  difference  in  the  whole  purview 
of  the  two  statutes  apparently  relating  to  the  same  subject, 
the  former  is  not  repealed*.  Such  is  the  general  doctrine 
in  which  all  the  cases  concur." 
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Thus  it  will  be  seen  that  it  is  the  duty  of  this  court 
to  80  construe  both  statutes  as  to  give  effect  to  both, 
if  it  can  be  done  without  contradiction  or  repugnancy 
or  absurdity  or  unreasonableness.  Bearing  this  rule  in 
mind,  we  will  consider  the  two  statutes  and  determine 
whether  they  are  necessarily  repugnant  to  each  other, 
and  the  former  one  repealed  thereby.  The  Bateman 
Act,  as  we  have  said, -was  designed  to  require  municipali- 
ties to  live  within  their  annual  incomes,  and  in  order 
to  accomplish  this  result  it  required  the  pro  rating  of. 
the  money  of  the  current  year  toward  the  payment  of 
claims  for  salary  and  other  current  expenses.  The  ob- 
ject in  view  by  the  legislature  was  to  prevent  public  of- 
ficirfls  from  piling  up  indebtedness  which  the  taxpayers 
would  be  required  to  pay. 

[4]  Appellant's  argument  is  that,  because  the  act 
of  1909  provided  that,  when  any  final  judgment  was 
rendered  against  any  county  for  current  expenses,  it 
should  be  paid  by  the  levy  of  taxes,  the  legislature  neces- 
sarily recognized  the  right  of  a  court  of  competent  jur- 
isdiction to  render  judgment  against  a  county  for  sal- 
ary or  expenses  beyond  the  amount  of  money  collected 
by  the  court  for  the  current  year  in  which  the  salary 
was  earned  or  the  expenses  incurred.  We  are  not 
able  to  agi:ee  with  this  contention,  and  we  think  a  con- 
sideration of  the  state  of  the  law  prior  to  the  enactment 
of  this  statute  will  show  that  this  was  not  the  legislative 
purpose.  Section  1155,  Code  1915,  which  was  enacted 
by  the  legislature  in  1876  (chapter  1,  Laws  1876)  reads 
as  follows: 


"Wlien  a  Judgment  shall  be  rendered  against  any  board 
of  county  conunissioners  of  any  county,  or  against  any  coun- 
ty officer  in  an  action  prosecuted  by  or  against  him  in 
his  official  name,  where  the  same  shall  be  paid  by  the 
county,  no  execution  shall  issue  upon  said  Judgment,  but 
the  same  shall  be  levied  and  paid  by  tax  as  other  county 
charges,  and  when  so  collected  shall  be  paid  by  the  county 
treasurer  to  the  person  to  whom  the  same  shall  be  ad- 
Judged,  upon  the  delivery  of  a  proper  voucher  therefor." 
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In  1903  a  ca&e  came  before  the  territorial  Supreme 
Court  (Railroad  Co.  v.  Territory,  11  N.  M.  669,  72  Pac. 
14),  in  which  case  three  railroad  companies  sought  to 
enjoin  the  collection  of  certain  taxes  in  Grant  county 
for  the.payment  of  certain  judgments,  which  judgments 
were  rendered  upon  claims  constituting  a  part  of  the 
current  expenses  of  said  county  for  the  years  1895-97. 
The  special  levy  was  excess  of  the  statutory  limit  of 
2y2  mills  for  county  current  expenses  and  a  half  of  one 
mill  for  deficit.  In  that  case  the  court  held  that  it  would 
look  behind  the  judgment  to  ascertain  whether  the  claim 
was  legally  payable  out  of  the  taxes  sought  to  be  lev- 
ied, and  held  that  it  was  not,  and  that  the  taxes  in 
question  were  invalid  and  enjoined  the  levy  of  the  same. 
It  will  thus  be  seen  that  there  was,  at  the  time  the  act 
of  1909  was  passed,  a  judgment  outstanding  against  at 
least  one  of  the  counties  of  the  territory  on  account  of 
current  expenses,  and  the  court  had  held  that  there 
was  no  authority  to  levy  a  tax  for  the  payment  of  the 
judgment.  The  act  of  1909  provided  that,  when  any 
final  judgment  has  been  or  may  be  rendered  against 
any  county,  etc.,  thus  clearly  evidencing  an  intention  to 
take  care  of  judgments  theretofore  rendered,  as  well  as 
such  as  might  be  rendered  thereafter.  This  statute,  we 
do  not  believe,  authorized  a  rendition  of  judgments 
against  counties  for  current  expenses,  and  did  not  val- 
idate or  undertake  to  validate  claims  for  current  ex- 
penses in  excess  of  the  current  funds  available. 

[5]  In  Lewis'  Suth.  Stat.  Const.  §  471,  the  author 
says: 

"It  l8  proper  to  consider  the  origin  and  history  of  the 
law,  the  prior  conditions  of  the  law,  and  the  general  policy 
and  course  of  legislation.  'There  ar^  few  guides  to  con- 
struction more  useful  than  that  which  directs  attention 
to  the  prior  condition  of  the  law,  to  aid  in  determining  the 
full  legislative  meaning  of  any  statutory  change  thereof.' " 

It  was  probably  true  that  in  different  counties  of  the 
territory  at  the  time  of  the  enactment  of  the  statute 
of  1909  there  were  judgments  outstanding  against  the 
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various  counties,  with  no  authority  existing  to  levy  a 
tax  for  the  liquidation  of  the  same;  and  it  is  possible 
that,  subsequent  to  the  enactment  of  the  Bateman  law, 
there  may  have  been  judgments  rendered  against  coun- 
ties for  current  expenses  which  were  properly  rendered 
and  justly  payable,  because  there  was  money  available 
out  of  the  collections  for  the  current  year  to  pay  the 
same,  and  such  money  had  been  lost  or  misappropriat- 
ed by  county  oflScers,  and  it  was  the  design  of  the  legis- 
lature to  take  care  of  such  claims,  or  judgments  might 
have  been  erroneously  rendered  against  counties,  but 
such  judgments  had  become  final,  and  not  subject  to 
review  upon  appeal,  and  the  legislature  deemed  that  it 
was  wise  and  expedient,  in  order  to  sustain  the  credit 
of  the  counties,  to  liquidate  such  judgments.  But,  what- 
ever motive  prompted  the  legislature  in  the  enactment 
of  the  statute,  we  do  not  believe  that  it  was  its  design 
to  repeal  the  Bateman  act  by  the  act  of  1909,  and  so 
hold. 

[6]  Appellant  further  argues  that  the  salary  bill 
(laws  1915,  c.  12),  by  providing  a  new  fund  for  the 
payment  of  county  officers  and  for  the  payment  of  any 
deficiency,  is  also  in  conflict  with  and  repugnant  to  the 
provisions  of  the  Bateman  act,  and  constitutes  either  a 
repeal  of  those  provisions  or  a  recognition  on  the  part 
of  the  legislature  that  they  had  already  been  repealed 
by  the  act  of  1909.  Prior  to  the  adoption  of  the  state 
constitution,  many  of  the  county  officers  were  paid  on 
what  is  known  as  the  fee  basis.  Some  of  the  officers, 
however,  received  a  salary,  and  others  received  partial 
compensation  in  the  form  of  salary.  The  constitution  re- 
quired all  officers  to  be  placed  on  a  salary  basis,  and 
prohibited  them  from  receiving  any  other  fees  or  emol- 
uments of  office.  In  1915  the  legislature  enacted  a  coun- 
ty salary  law  applicable  to  the  officers  elected  at  the 
first  state  election.  The  act  in  question  created  a  coun- 
ty salary  fund,  and  provided  for  the  turning  in  to  this 
fund  by  the  county  treasurer  of  money  received  from 
various  sources.    Section  14  of  the  act  provided  for  the 
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payment  of  salaries  of  coimty  ofiScers  quarterly  out  of 
this  fund.    Section  15  reads  as  follows: 

"Should  the  county  salary  fund  at  any  time  be  insuffi- 
cient to  pay  the  salaries  and  expenses  provided  for  to  be 
paid  therefrom,  or  any  part  thereof,  the  deficiency  shall  be 
paid  from  the  current  expense  fund,  which  fund  shall  be 
reimbursed  to  the  extent  of  any  deficiency  so  paid  as  soon 
thereafter  as  funds  shall  be  available  in  the  county  salary 
fund.  Any  surplus  remaining  in  said  county  salary  fund 
at  the  end  of  any  calendar  year  may  be  transferred  to  the 
credit  of  the  county  road  fund  or  current  expense  fund 
upon  order  by  the  county  commissioners." 

By  this  section  we  think  it  is  apparent  that  the  leg- 
islature recognized  that  there  might  be  temporary  defic- 
iencies in  the  county  salary  fund,  and  simply  provided 
that  in  such  cases,  if  there  was  money  in  the  current  ex* 
pense  fund,  the  deficiency  should  be  paid  out  of  the  cur- 
rent expense  fund,  subject  to  reimbursement  from  the 
salary  fund  upon  moneys  becoming  available  therein. 
A  large  portion  of  the  salary  fund  was  made  up  from 
fees  earned  by  oflScers  under  existing  laws.  These  nec- 
essarily would  come  in  irregular  amounts.  But  the  fact 
that  the  county  treasurer  was  authorized  to  pay  the 
deficiency  in  county  salaries  for  any  quarter  out  of  the 
current  expense  fund  does  not,  in  our  judgment,  tend 
to  indicate  an  intentiwi  on  the  part  of  the  legislature* 
to  repeal  the  Bateman  act.  Under  the  Bateman  act  the 
county  oflScer  was  entitled  to  pro  rate  with  the  credi- 
tors of  the  county  in  the  moneys  collected  for  the  cur- 
rent year,  and  the  mere  fact  that  the  legislature  had 
created  a  salary  fund,  made  iip  of  certain  moneys,  and 
provided  that  in  the  event  of  a  deficiency  money  should 
be  transferred  to  such  fund  from  the  current  expense 
fund,  would  not  indicate  an  intention  on  the  part  of 
the  legislature  to  pay  the  salaries  of  the  county  officers, 
regardless  of  the  moneys  collected  during  the  current 
year.  We  think  such  officers  would  still  be  entitled  to 
pro  rate  with  the  creditors  of  the  county  in  the  moneys 
collected  for  the  current  year,  and  the  mere  fact  that 
the  legislature  had  created  a  salary  fund,  made  up  of 
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certain  moneys,  and  provided  that  in  the  event  of  a  de- 
ficiency money  should  be  transferred  to  such  fund  from 
the  current  expense  fund,  would  not  indicate  an  inten- 
tion on  the  part  of  the  legislature  to  pay  the  salaries 
of  the  county  officers,  regardless  of  the  moneys  collect- 
ed during  the  current  year.  We  think  such  officers 
would  still  be  eAtitled  to  pro  rate  with  the  creditors  of 
the  county  for  the  current  year,  asL  authorized  by  the 
Bateman  act.  There  is  no  inconsistency  between  the 
provisions  of  the  two  acts  in  this  regard. 

Some  contention  is  made  to  the  effect  that  the  answer 
was  insufficient,  because  it  should  have  alleged  that  it 
was  money  collected  from  the  1915  tax  roll,  and  not 
from  the  1916  tax  roll,  as  set  forth,  which  was  availa- 
ble to  pay  plaintiff's  claim  for  the  last  two  quarters  of 
1916.  This  question,  however,  was  not  raised  in  the 
trial  court.  There  appellant  stood  squarely  upon  the 
proposition  that  the  Bateman  act  had  been  repealed, 
and  this  is  the  only  question  properly  before  this  court. 
The  allegation  as  to  the  year  was  evidently  a  clerical 
error,  and  the  trial  court  undoubtedly  so  considered  it. 

For  the  reason  stated,  the  judgment  will  be  affirmed ; 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.   2181,  Aug.  27,   1918.] 

MERSFELDER  v.  ATCHISON,  T.  &  S.  F.  RT.  CO. 

SYLLABUS  BY  THE  COURT, 

1.  Under  section  4743,  Code  1915,  held,  a  carrier  could 
waive  a  time  limitation  on  shipper's  right  to  sue  for  dam- 
ages, contained  in  the  bill  of  lading.  P.  520 

2.  Where  it  does  not  appear  from  the  record  that  the 
trial  court  ruled  on  a  question  of  pleading,  this  court  will 
decline  to  consider  it,  when  to  do  so  would  be  to  deprlTO 
one  of  the  parties  of  his  right  to  amend.  P.  521 
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Appeal  from  District  Court,  Curry  County ;  McClure, 
Judge. 

Action  by  W.  B.  Mersfelder  against  the  Atshison,  To- 
peka  &  Santa  Fe  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  in  part,  and 
affirmed  in  part. 

H.  L.  Patton  and  C.  A.  Hatch,*  both  of  Clovis,  for 
appellant. 

W.  C.  Reh),  C.  M.Bott,  and  Geo.  S,  Downer,  all  of 
Albuquerque,  for  appellee. 

OPINION  OP  THE  COURT. 

.  MECHEM,  District  Judge.  Mersfelder  sued  the  rail- 
road company  for  damages  on  account  of  three  several 
shipments  of  live  stock — one  an  interstate  shipment,  the 
others  intrastate  shipments.  The  company  denied  lia- 
bility, for  the  reason  that  snit  had  not  been  brought 
within  six  months;  that  limitation  on  Mersfelder 's  right 
to  sue  being  a  part  of  the  contract  of  shipment.  Mers- 
felder pleaded  a  waiver  of  the  limitation  by  reason  of 
the  acts  of  the  company  in  treating  with  him  for  set- 
tlement and  thereby  inducing  him  to  believe  that  it 
would  settle  without  suit.  The  case  having  been  set  for 
trial,  it  was  called  and  a  jury  sworn  to  try  it,  and  plain- 
tiff proceeded  to  introduce  his  evidence,  when  he  was 
met  by  an  objection  on  the  part  of  the  company  to  the 
introduction  of  any  evidence,  and  a  motion  for  judg- 
ment on  the  pleadings  for  the  defendant,  and  against 
the  plaintiff,  ''upon  the  grounds  that  the  pleadings 
were  insufficient  to  sustain  a  different  judgment,  not- 
withstanding any  evidence  which  might  be  produced,  in 
that  the  facts  alleged  by  way  of  new  matter  in  plain- 
tiff's second  amended  reply  are  insufficient  in  law  to 
avoid  defendant's  defense  by  way  of  new  matter  and 
admitted  by  the  plaintiff."  This  objection  was  au*- 
tained,  and  judgment  rendered  for  the  defendant 
against  plaintiff,  from  which  plaintiff  appeals. 
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[1]  It  is  admitted  by  plaintiff  that  as  to  his  second 
cause  of  action,  being  an  interstate  shipment,  the  tnsX 
court  .was  correct  in  its  ruling,  but  he  questions  the  rul- 
ing as  it  applies  to  the  other  two  counts,  they  being  in- 
trastate shipments.  It  must  be  admitted  that  under  the 
present  state  of  the  law  the  limitation  upon  the  time  in 
which  a  shipper  can  sue  a  carrier  for  damages,  being 
a  provision  for  the  benefit  of  the  carrier,  can  be  waived 
by  it,  except  with  respect  to  interstate  shipments;  these 
being,  of  course,  under  the  Interstate  Commerqe  Act 
(Act  Feb.  19,  1903,  c.  708,  32  Stat.  847,  ^  amended  by 
Act  June  29,  1906,  c.  3591,  34  Stat.  597  [U.  S.  Comp. 
St.  1916,  §§.  8597-8599]),  by  which  waivers  are  made 
unlawful.  10  C.  J.  340 ;  4  R.  C.  L.  p.  799,  §  257.  The 
defendant  here  relies  upon  our  statute  (section  4743, 
Comp.  Laws  1915,  as  effectuating  the  same  result  with 
respect  to  intrastate  shipments  in  New  Mexico  as  does 
the  federal  law  with  respect  to  interstate  shipments. 
Our  statute  reads  as  follows: 

"4743.  Discriminations  and  Rebates.  Sec.  91.  No  rail- 
road company  shall  charge  any  person,  company  or  corpora- 
tion for  the  transportation  of  any  property,  a  greater  sum 
than  it  shall  at  the  same  time  charge  and  collect  from  any 
other  person,  company  or  corporation  for  a  like  service 
from  the  same  place,  and  upon  like  conditions,  and  all  con- 
cessions of  rates,  drawbacks  aiid  contracts  for  special  rates 
founded  upon  the  demands  of  commerce  and'tarnsportation 
shall'  be  open  to  all  persons,  companies  and  corporation 
alike."     Act.  Feb.  11,  1882,  c.  59,  §   2. 

The  scope  and  exact  effect  of  the  federal  law  will  be 
ascertained  best  from  the  construction  placed  upon  it 
by  the  court  intrusted  with  its  interpretation.  In  the 
ease  of  A.  J.  Phillips  Co.  v.  Grand  Trunk  W.  R.  Co., 
236  U.  S.  662,  667,  35  Sup.  Ct.  444,  446  (59  L.  Ed.  774),. 
the  court  said  : 


<«*  *  «  'To  permit  a  railroad  company  to  plead  the 
statute  of  limitations  as  against  some,  and  to  waive  it  as 
against  others,  would  be  to  refer  some  and  discriminate 
against  others,  in  violation  of  the  terms  of  the  Commerce 
Act,  which  forbids  all  devices  by  which  such  results  may 
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l>e  acoompliflhed.  The  prohibitions  of  the  statute  against 
unjust  discrimination  relate  not  only  to  Inequality  of 
charges  and  inequality  of  facilities,  but  also  to  the  giving 
of  preferences  by  means  of  consent  Judgments,  .or  the 
waiver  of  defenses  open  to  the  carrier.' 


f> 


Going  back  to  the  New  Mexico  statute,  it  is  to  be  ob- 
served that  it  applies  solely  to  charges  for  transporta- 
tion, and  to  nothing  else.  There  is  nothing  in  the  words 
of  the  statute  to  show  that  any  matter  concerning  the 
facilities  of  transportation  and  giving  of  preferences  by 
consent  judgments  or  waivers,  or  devices  by  which  un- 
lawful discriminations  as  to  charges,  etc.,  might  be  ac- 
complished, were  within  the  orbit  of  the  legislative  con- 
sideration. There  is  nothing  in  the  plain  letter  of 
this  statute,  nor  its  obvious  intent,  vrtiich  justies  the 
construction  the  defendant  would  place  upon  it. 

[2]  Defendant  claims  that  the  reply  does  not  state 
facts  suflScient  to  show  a  waiver,  and  that  such  infirmity 
was  raised  by  its  motion  for  judgment  on  the  pleadings. 
There  is  nothing  in  the  record  to  show  this.  There 
was  no  objection  which  points  out  specifically  the  vice 
now  sought  to  be  taken  advantage  of.  Referring  to  the 
record,  which  we  quoted  above,  the  objection  is : 

"That  the  pleadings  are  Insufficient  to  sustain  a  different 
judgment,  notwithstanding'  any  evidence  which  might  be 
produced  in  that  the  facts  alleged  by  way  of  new  matter  in 
plaintiff's  second  amended  reply  are  insufficient  to  avoid 
defendant's  defense  by  way  of  new  matter  and  admitted 
by  plaintiff." 

There  is  an  insertion  by  way  of  parenthesis  that : 

"It  being  specially  stipulated  that  said  objection  and 
motion  were  made  on  the  grounds  stated  in  sufficient  detail 
as  to  direct  the  attention  of  the  court  to  the  specific  ques- 
tions which  they  sought  to  raise." 

But  this  stipulation  cannot  take  the  place  of  such  spe- 
cific language  as  would  advise  this  court  exactly  what 
questions  were  passed  upon  by  the  lower  court.  Indeed, 
the  trial  court  undoubtedly  held  that  the  defendant 
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could  not  waive  the  limitation  of  time  in  which  to  brin^ 
suit;  and,  if  so,  it  was  certainly  not  called  upon  to  pass 
upon  the  other  point  now  raised.  If  it  had  held  the 
allegation  insufBcient,  the  plaintiff  would  have  had  the 
right  to  amend  if  he  could.  To  pass  upon  the  question 
against  him  would  deprive  him  of  that  right.  To  hold 
I  with  the  defendant  would  be  to  pass  upon  a  point  on 
which  the  lower  court  was  not  given  an  opportunity  to 
rule,  as  far  as  the  record  shows. 

For  the  reasons  stated  above,  the  judgment  of  the 
lower  court  will  be  affirmed  as  to  the  second  cause  of 
action  contained  in  the  complaint,  and  reversed  as  to 
the  first  and  third  causes  of  action ;  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.2176,  Aug.   27,   1918.] 

BOARD  OP  COMMISSIONERS  OF  DONA  ANA 

COUNTY  V.  CLAPP. 

SYLLABUS  BY  THE  COURT. 
When  trust  funds  have  been  commingled  with  the  gen- 
eral funds  of  a  bank,  before  a  trust  upon  such  general  funda 
can  be  Imposed,  as  against  creditors  of  the  bank,  It  must 
appear  that  the  trust  fund  in  -eome  form  still  eslsts  and 
came  Into  the  hands  of  the  receiver  of  the  Insolvent  bank. 
I>aughtry  v.  International  Bank  of  Commerce,  18  N.  M.  119, 
184  Pac.  220,  followed. 

Appeal  from  District  Court,  Dona  Ana  County ;  Med- 
ler,  Judge. 

Action  by  the  Board  of  County  Commissioners  o£ 
Dona  Ana  county  against  Lafayette  Clapp,  receiver  of 
the  First  State  Bank  of  Las  Cruces.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Wade  &  Taylor  and  W.  H.  H.  Llewellyn,  all  of  Las 
Cruces,  for  appellant. 
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H.  B.  Hamilton,  of  Carrizozo,  and  Young  &  Young, 
of  Las  Cnices,  for  appellee. 

OPINION  OF  THE  COURT. 

MECHEM,  District  Judge.  The  plaintiff,  appellee 
here,  seeks  to  impose  upon  assets  in  defendant's  hands 
a  lien  in  it^  favor  on  account  of  deposits.  Judgment 
establishing  a  lien  in  the  plaintiff's  favor  was  rendered 
upon  a  stipulation  between  the  parties.  The  stipula- 
tion is  in  the  following  words: 

"Come  now  the  parties  herto  by  their  respectiye  at- 
torneys, the  defendant  by  his  attorneys,  Messrs.  Wade  & 
Taylor  and  W.  H.  H.  Llewellyn,  and  the  plaintiff  by  its 
attorneys,  Toung  &  Toung,  and  stipulate  and  agree  as  fol- 
lows, to  wit: 

"First,  That  the  sum  of  $1,992.05,  deposited'  by  the  said 
Courttand  O.  Bennet  in  the  First  State  Bank  of  Las  Cruces, 
and  credit  on  the  books  of  the  said  bank  to,  C.  O.  Ben- 
nett, County  Clerk,'  was  composed  of  and  represented  fees 
and  emoluments  received  by  the  said  Bennett  as  county 
clerk  and  ex  officio  clerk  of  the  district  court  for  Dona  Ana 
county.  New  Mexico. 

"Second.  That  the  sum  of  $3,546.40,  deposited  by  the 
said  Courtland  O.  Bennet  in  the  First  State  Bank  of  Las 
Cruces,  and  credited  on  the  books  of  the  said  bank  to  'C. 
O.  Bennett,  County  Clerk,'  was  composed  of  and  represented 
fees  and  emoluments  received  by  the  said  Bennett  as  county 
clerk  and  ex  officio  recorder  of  and  for  Dona  Ana  county, 
New  Mexico. 

"Third.  That  the  said  First  State  Bank  of  Las  Cruces 
was  aware,  at  the  time  the  said  moneys  were  deposited 
with  'it  by  the  said  Courtland  O.  Bennett,  that  the  same 
were  composed  and  made  up  of  fees  and  emoluments  re- 
ceived by  the  said  Bennett  in  his  capacity  as  county  clerk 
and  ex  officio  district  clerk  and  as  county  clerk  and  ex 
officio  recorder  of  and  for  Dona  Ana  county.  New  Mexico. 

"Fourth.  That  at  all  times  between  the  12th  day  of 
January,  A.  D.  1914,  upon  which  said  last-mentioned  date 
the  said  First  State  Bank  ceased  to  do  business,  the  assets 
of  the  said  bank  exceeded  the  total  sum  deposited  in  it,  as 
aforesaid,  by  the  said  Courtland  O.  Bennett,  to  wit,  the 
sum  of  $5,346.87,  and  that  the  assets  of  said  bank  coming 
to  the  hands  of  the  defendant  receiver,  at  the  time  he 
qualified  as  such,  exceeded  the  said  sum  of  $5,346.87,  and 
that  the  assets  of  said  bank  now  in  the  hand's  of  said  de- 
fendant receiver  exceed  said  sum. 
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"Fifth.  That  the  inoiiB7B  mentioned  in  the  complaint 
were  deposited  by  the  said  Courtland  O.  Bennett  with  said 
bank  as  a  general  and  not  a  special  deposit,  and  were 
placed  from  time  to  time  as  they  were  dieposited  in  the 
general  fund  of  the  bank,  where  they  were  commingled  with 
the  other  funds  of  the  bank  and  with  other  funds  of  the 
same  <±aracter  of  the  property  of  other  parties;  that  the 
general  fund  of  the  bank  was  used  in  carrying  on  and  in 
conducting  the  business  of  the  bank,  and  that  no  part  of 
the  moneys  mentioned  in  the  complaint  can^be  identified 
with  any  moneys  of  the  insolvent  bank  coming  into  the 
handB  of  the  receiver,  or  traced  into  any  asset  or  assets  of 
the  said  bank  coming  into  the  hands  of  the  receiver;  that 
the  approved  claims  of  depositors  and  other  general  credi- 
tors of  the  insolvent  bank  are  greatly  in  excess  in  aggre- 
gate amount  of  the  aggregate  value  of  the  said  assets; 
that  the  Three  Saints  Ditch  and  divers  other  claimants 
likewise  assert  preferential  claims  upon  the  assets  of  the 
said  bank  in  the  custody  of  the  receiver  for  moneys  placed 
with  the  insolvent  bank  in  trust  and  without  authority 
commingled  by  the  said  bank  with  the  moneys  in  its  gen- 
eral fund  and  expended  in  carrying  on  and  conducting  its 
business;  and  that  the  moneys  of  the  said  bank  on  hand 
at  the  time  of  its  failure  did  not  exceed  in  the  aggregate 
the  sum  of  $75.*' 

Admitting  that  the  deposits  by  Bennett  constituted 
a  trust  fund,  the  only  question  presented  for  our  de- 
cision is  whether  or  not,  on  the  state  of  facts  presented 
by  the  above  stipulation,  a  lien  can  be  declared  in  plain- 
tiff's favor  on  the  assets  in  the  hands  of  the  defendant. 
The  defendant  contends  that  the  case  of  Danghtry  v. 
International  Bank  of  Commerce,  18  N.  M.  119,  134  Pac. 
220,  is  decisive  in  his  favor  in  this  case.  We  do  not  be- 
lieve that  two  cases,  presenting  as  to  ultimate  facts 
greater  similarity,  will  generally  be  found.  In  each 
case  there  were  assets  suflScient  to  satisfy  the  claim  in 
the  hands  of  the  receiver.  In  this  case  the  money  on 
hand  when  the  receiver  took  charge  of  the  bank  did  not 
exceed  $75.  In  the  Daughtry  case  the  receiver  received 
$81.10,  In  this  case  it  is  stipulated  that  the  moneys 
deposited  were  commingled  with  the  general  fund  of  the 
bank,  and  with  the  general  fund  was  used  in  carrying  on 
and  conducting  the  business  of  the  bank,  and  ''that  no 
part  of  the  moneys  mentioned  in  the  complaint  can  be 
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identified  with  any  moneys  of  the  insolvent  bank  com- 
ing into  the  hands  of  the  receiver,  or  traced  into  any 
asset  or  assets  of  the  said  bank  coming  into  the  hands 
of  the  receiver."  In  the  Daughtry  case  this  conrt, 
speaking  through  Mr.  Justice  Parker,  said: 

"We  have,  then,  a  case  of  a  deposit  of  money  under  such 
circumstances  as  to  make  it  a  trust  fund,  commingled  with 
the  general  funds  of  the  bank  prior  to  insolvency,  and 
where  it  appears  that  there  comes  into  the  hands  of  the 
receiver  of  the  insolvent  bank  moneys  and  credits  largely 
in  excess  of  the  claim  of  the  said  cestui  que  trust.  But 
appellant  omits  to  allege  the  essential  fact  necessary  to 
enforce  the  trust.  It  appears  from  the  petition  and  re- 
ceiver's report  that  only  $81.10  in  money  came  to  the  re- 
ceiver. Consequently  all  of  the  appellant's  money,  except 
that  amount,  at  least,  had  been  in  some  way  used  by  the 
bank.  Whether  any  of  appellant's  money  had  been  de- 
posited in  the  other  banks  where  credits  are  shown  does 
not  appear,  either  from  the  petition  or  report.  For  all  tfiat 
appears  these  credits  may  have  arisen  from  the  deposit 
of  funds  long  prior  to  the  receipt  of  appellant's  money  by 
the  bank  and  may  bear  no  relation  whatever  to  the  same. 
The  presumption,  therefore,  much  relied  upon  by  appel- 
lant, to  the  effect  that,  if  the  trustee  used  funds  out  of  the 
mass  in  which  those  of  the  cestui  que  trust  have  been 
commingled,  the  funds  so  used  will  be  held  to  be  those  of 
the  trustee,  and  not  those  of  the  cestui  que  trusty  fails. 
If  the  trustee  had  always  had  on  hand,  from  the  receipt 
of  the  trust  fund  to  the  date  of  insolvency,  a  sufficient 
amount  of  the  commingled  mass  to  pay  the  cestui  que  trust; 
there  is  room  for  the  operation  of  the  presuption.  But 
where  the  fund  has  been  dissipated,  as  in  this  case,  allega- 
tion and  proof  as  to  what  has  become  of  it  are  necessary 
in  order  to  trace  the  same.  This  is  clearly  pointed  out  in 
Crawford  Co.  Com'rs  v.  Strawn  [157  Fed.  49,  84  C.  C.  A. 
553],  15  L.  R.  A.  (N.  S.  1100,  where,  in  an  ^opinion  by 
Judge  Lurton,  it  is  said:  'The  trust  fund  is  not  traced  into 
any  of  the  rediscounts  or  collections,  which  in  part  made 
up  the  credits  in  these  banks.  That  the  moneys  remitted 
were  not  out  of  the  trust  fund  is  to  be  presumed;  for  the 
presumption  upon  which  equity  acts  in  respect  of  the  char- 
acter of  the  funds  drawn  out  of  the  commingled  mass  of 
money  in  the  bank's  vaults  is  that  the  bank  drew  out 
only  its  money,  leaving  in  its  vault  the  money  which  it  was 
obligated  to  retain  and  not  use  for  any  private  purpose." 

Adhering  to  the  law  as  laid  down  in  the  case  of  Daugh- 
try V.  International  Commerce  Bank,  supra,  the  judg- 


626  SUPREME  COURT  OF  NEW  MEXICO 

Norment  y.  Turley.  24  N.  M.  626. 

ment  of  the  lower  court  in.  this  case  must  be  reversed; 
and  it  is  so  ordered. 

Parker  and  Boberts,  J.J.,  concur. 


[No.  2102,  Aug.  27.  1918.] 

NOEMENT  et  ux.  v.  TURLEY  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Prior  stipulations  are  merged  in  the  final  and  formal 
contract  executed  by  the  parties,  and  this  rule  applies  to  a 
deed  or  mortgage  based  upon  a  contract  to  convey.  When 
a  deed  is  delivered  and  accepted  as  performance  of  the  con- 
tract to  convey,  the  contract  is  merged  in  the  deed.  Though 
the  terms  of  the  deed  may  vary  from  those  contained  in  the 
contract,  the  deed  alone  must  be  looked  to,  to  determine 
the  rights  of  the  parties.  P.  528 

2.  There  is  an  exception  to  the  rule  stated,  which  is  that 
the  contract  of  conveyance  is  not  merged  upon  execution  of 
a  deed,  where  under  the  contract  the  rights  are  conferred 
collaterally  and  independent  of  the  deed;  there  being  no 
prsumption  that  the  party,  in  accepting  the  deed,  intends 
to  give  up  the  covenants  of  which  the  deed  is  not  a  per 
formance  or  satisfaction.  Where  the  right  clsiimed  under 
the  contract  would  vary,  change,  or  alter  the  agreement  in 
the  deed  itself,  or  inheres  in  the  very  subject-matter  with 
which  the  deed  deals,  a  prior  contract  covering  the  same 
subject-matter  cannot  be  shown,  as  against  the  provisions 
of  the  deed.  P.  630 

Appeal  from  District  Court,  Santa  Fe  County;  Ab- 
bott, Judge. 

Action  hy  James  W.  Norment  and  wife  against  Uma 
B.  Turley  and  husband.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

Prank  W.  Clancy,  of  Santa  Fe,  for  appellants. 
J.  H.  Crist,  of  Santa  Fe,  for  appellees. 
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OPINION  or  THE  COURT. 

ROBERTS,  J.  This  action  was  instituted  in  the 
•court  below  by  appellees  to  foreclose  the  lien  of  a  deed 
of  trust  upon  certain  property  in  the  city  of  Santa  Fe. 
The  trust  deed  was  in  the  ordinary  form,  and  was  made 
to  secure  the  payment  of  three  promissory  notes — one 
for  $2,000,  due  one  year  from  date  thereof,  and  the  other 
two  notes  each,  respectively,  for  $4,500,  due  two  and 
three  years  after  date.  The  trust  deed  contained  the 
usual  stipulations  providing  for  the  right  of  foreclosure 
In  the  event  of  a  failure  to  pay  either  note  when  due,  or 
interest,  or  taxes,  etc.  The  complaint  alleged  breach  of 
the  conditions  of  the  trust  deed,  in  that  appellants  had 
failed  and  refused  to  pay  the  principal  of  the  first  note 
falling  due  and  to  pay  the  taxes  and  insurance  premi- 
ums. The  answer  filed  by  appellants  admitted  the  fail- 
ure to  make  the  parents  stated,  but  justified  such  fail- 
ure upon  the  ground  that  on  the  12th  day  of  January, 
1916,  the  parties  to  the  litigation,  Norment  and  wife  on 
the  one  side,  and  XJma  B.  Turley  and  her  husband,  ap- 
pellants, on  the  other,  entered  into  a  contract  for  the 
exchange  of  certain  real  estate  belonging  to  the  respec- 
tive parties;  the  first  paragraph  of  the  contract  being 
as  follows: 


"First.  The  said  Norments  hereby  obligate  themselves 
to  make  and  deliver  to  the  said  Turleys,  or  ;Bither  of  them, 
a  warranty  deed  to  their  apartment  house  property  on 
Washington  avenue,  in  said  city,  and  of  all  the  contiguous 
and  connected  lands  therewith  belonging  to  the  said  Nor- 
ments,  for  a  total  consideration  of  twenty-two  thousand 
and  five  hundred  (|22,500)  dollars,  which  is  to  be  paid  as 
is  stipulated  in  second  paragraph  hereto  (out  of  said  con- 
sideration of  $22,500  the  said  Norments  are  to  pay  and 
discharge  all  of  the  present  incumbrance  of  whatsoever 
kind  aggregating  some  $8,500,  so  as  to  relieve  said  prop- 
erty of  all  incumbrance  up  to  this  date  before  principal 
payments  are  made  so  as  to  protect  the  said  Turleys  frem 
such  indebtedness),  and  the  said  Norments  agree  to  loan 
the  said  Turleys  $200  as  per  mutual  agreement.' 


»f 


The  second  paragraph  of  the  contract  had  to  do  with 
the  property  the  Turleys  were  to  give  in  exchange  for 
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the  Norment  property,  and  provided  for  the  execution 
of  the  notes  in  question  and  the  trust  deed.  The  fifth 
paragraph  of  the  contract  reads  as  follows: 

Fifth.  It  is  here  mutually  agreed  that  deeds  and  papers 
in  accordance  herewith  are  to  be  executed  and  delivered 
forthwith — that  is  to  say,  within  the  next  day  or  two — 
and  possession  of  the  said  properties  is  to  be  accordingly 
yielded  and  taken." 

The  contract  was  not  acknowledged,  but  was  signed 
by  all  the  parties.  The  court  at  the  request  of  the  ap- 
pellants, found  that  the  contract,  notes,  and  trust  deed 
were  all  executed  on  the  same  day.  This  finding  as  to 
all  the  parties  is  not  supported  by  the  evidence.  Mrs. 
Turley,  however,  did  sign  one  copy  of  the  contract,  it 
having  been  executed  in  duplicate,  on  the  same  day  that 
the  trust  deed  and  notes  were  executed.  This  finding, 
however,  we*  do  not  regard  as  material,  in  view  of  other 
findings  and  the  judgment  entered  by  the  court.  The 
court,  after  hearing  the  evidence,  found  for  the  appel- 
lees, and  entered  judgment  foreclosing  the  trust  deed. 
Prom  this  judgment  this  appeal  is  prosecuted. 

[1]  The  principal  error  relied  upon  by  appellants 
is  the  failure  of  the  court  to  give  effect  to  paragraph  1 
of  the  contract  hereinbefore  set  out;  it  being  appellant's 
contention  that  the  contract  and  deeds  were  executed  on 
the  same  day  between  the  same  parties,  and  should  be 
considered  as  evidencing  one  single  transaction.  It  was 
the  view  of  the  trial  court  that  the  prior  stipulations 
were  merged  in  the  deed  and  trust  deed;  that,  these 
deeds  delivered  and  accepted  as  performance  of  the  pre- 
liminary contract,  it  was  merged  in  them;  and  that  it 
was  the  duty  of  the  court,  notwithstanding  the  variance 
between  the  trust  deed  and  the  contract,  to  look  solely 
to  the  trust  deed,  as  the  rights  of  the  parties  rested 
solely  upon  the  same. 

Appellants  contend  that,  where  two  or  more  written 
instruments  are  executed  on  the  same  day  and  relate  to 
the  same  subject-matter,  the  one  referring  to  the  other, 
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t&e  presumption  is  that  they  evidence  but  a  singTe  con- 
tract.  It  wHl  be  observed,  from  the  fifth  paragraph  of 
the  contract,  quoted  sapra,  that  it  was  a  preliminary 
contract  providing  for  the  execution  of  deeds  by  the 
various  parties  and  the  trust  deed  in  questi(»^  and  stip* 
ulating  the  terms  upon  which  the  properties  were  to  be 
exchanged.  It  is  a  well-established  rule  of  law  that 
prior  stipulations  are  merged  in-  the  final  and  formal 
eontract  executed  by  the  parties,  and  this  rule  applies 
to  a  deed  or  mortgage  based  upon  a  contract  to  convey* 
When  a  deed  is  delivered  and  accepted  as  perf<xrmance 
of  the  contract  to  convey,  the  contract  is  merged  in  the 
deed.  Though  the  terms  of  the  deed  may  vary  from; 
those  contained  in  the  contract,  the  deed  akme  muist  be 
looked  to  to  determine  the  rights  of  the  parties.  Devlin 
on  Real  Estate,  §  850a.  The  rule  is  followed  in  prac- 
tically all  the  cases.  Among  the  numerous  cases  dis- 
cussing the  question  we  cite  the  following:  Clifton  v. 
Jackson  Iron  Co.,  74  Mich-  183,  41  N.  W.  891,  15  Am. 
St.  Rep.  621 ;  Howes  v.  Barker,  3  Johns.  506,  3  Am.  Dec. 
526;  Simmons  v.  Northern  Pac.  Railroad  Co.,  86  Wash. 
384, 153  Pac.  321, 155  Pac.  1039,  Ann.  Cas.  1918C,  1184; 
Savage  v.  Cauthom,  109  Va.  694,  64  S.  E.  1052 ;  McClel- 
knd  V.  Ehrig  (Okl.),  156  Pac.  307;  Fritz  v.  McGill,  31 
Minn,  536,  18  N.  W.  753 ;  Homer  v.  Lowe,  159  Ind.  40«v 
64  N.  E.  218 ;  Smith  v.  McClain,  146  Ind.  77,  45  N.  E.  41 ; 
Stephen  Putney  Shoe  Co.  v.  Richmond  F.  &  P.  R.  Co., 
116  Va.  211,  81  S.  E,  93 ;  Jones  v.  Wood,  16  Pa.  25.  See 
note  to  Clifton  v.  Jacffcson  Iron  Co.,  16  Am.  St.  Rep.  621. 
The  case  of  Vt.  Marble  Co.  v.  Eastman  (Vt.),  101  Atl. 
151,  discusses  the  subject  quite  exhaustively.  The  court 
says: 


"But  there  is  another  well-established  principle  of  law 
by  which  the  recitals  quoted  above  from  the  bonds  cannot 
be  considered  in  the  interpretation  of  the  deeds.  The  bondtf 
were  executory  contracts  for  deeds,  and  were  executed  and 
consummated  by  the  deeds  subsequently  given  on  January 
1,  1869.  Neither  of  the  deeds  so  given  contains  any  sucb 
recital,  and  neither  makes  any  reference  to  the  bond  In 
performance  of  the  provisions  of  which  it  was  given.     In 
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each  Instance  the  deed  was  delivered  and  accepted  as  per- 
formance of  the  previous  contract  to  convey,  and  therefore 
the  contract  was  conclusively  merged  in  the  deed,  and, 
even  though  the  terms  of  the  deed  may  vary  from  those 
contained  in  the  contract,  the  deed,  so  far  as  its  construc- 
tion is  concerned,  must  he  looked  to  alone  to  determine 
the  rights  of  the  parties.' 


»» 


Under  this  rule,  clearly,  appellees  were  rightly  given 
judgment.  The  contract  in  question  was  an  executory 
contract  for  deeds  and  the  trust  deed  in  question,  and  the 
contract  was  executed  and  consummated  by  the  deeds 
exchanged  and  the  trust  deed  in  question.  The  trust 
deed  contains  no  such  recital  as  that  found  in  the  pre- 
liminary  contract,  and  contains  no  reference  to  the  same. 
It  was  given  and  accepted  as  performance  of  the  pre- 
vious contract,  and  therefore  the  contract  was  conclu- 
sively merged  in  it  and  the  other  deeds.  The  terms  of 
the  trust  deed  contradict  the  provisions  of  the  prelim- 
inary contract,  in  that  the  trust  deed  gives  the  appellees 
the  right  of  foreclosure  upon  the  failure  of  appellants 
to  pay  the  notes  at  maturity,  while  the  preliminary  con- 
tract, accepting  appellants'  construction  of  the  same, 
does  not  require  them  to  pay  the  notes  secured  by  the 
trust  deed  until  appellees  should  have  paid  off  all  prior 
incumbrances  on  the  mortgaged  property.  In  the  case 
of  William  James'  Sons  Co.  v.  Hutchinson,  79  W.  Va. 
389,  90  S.  E.  1047,  the  court  said : 

"In  a  deed,  when  accepted,  is  merged  all  prior  negotia- 
tions with  respect  thereof,  including^  the  written  contract 
of  sale,  and  the  conveyance  must  be  looked  to  in  order 
to  determine  the  rights  and  equities  of  the  parties.  If  free 
from  fraud  and  mistake." 

Here  appellants  in  their  answer  did  not  rely  upon 
fraud  or  mistake,  but  stood  squarely  on  the  proposition 
that  the  preliminary  contract  and  the  trust  deed  should 
be  construed  together. 

[2]  There  is  an  exception  to  the  rule  stated,  which 
is  that  the  contract  of  conveyance  is  not.  merged  upon 
execution  of  a  deed  where  under  the  contract  the  rights 
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aire  conferred  collaterally  and  independent  of  the  deed ; 
there  being  no  presumption  that  the  party  in  accepting 
the  deed  intends  to  give  up  the  covenants  of  which  the 
deed  is  not  a  performance  or  satisfaction.  Where  the 
right  claimed  nnder  the  contract  wonld  vary,  change,  or 
alter  the  agreement  in  the  deed  itself,  or  inheres  in  the 
very  subject-matter  with  which  the  deed  deals,  a  prior 
contract  covering  the  same  subject-matter  cannot  be 
shown  as  against  the  provisions  of  the  deed.  Thordson 
V.  Kruse,  173  Iowa,  268f  155  N.  W.  334.  The  contract 
in  question  does  not  fall  within  the  exception  stated. 
To  give  it  effect  would  contradict  and  vary  the  terms  of 
the  trust  deed.  The  trust  deed  authorizes  foreclosure 
upon  breach  of  its  condition.  The  contract  in  question 
withholds  the  right,  construed  according  to  the  conten- 
tion of  appellants,  until  after  appellees  had  paid  off  all 
the  inieumbrances  on  the  property.  The  point  discussed 
disposes  of  the  case  on  appeal. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  will  be  affirmed ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2189,  Aug.  27,  1918.] 

BAKER  V.  SAXON. 

SYIiLABUS  BY  THE  COURT. 
Title  to  public  lands,  acquired  by  patent/  by  a  divorced 
husband,  does  not  relate  back  to  its  initiation  by  entry  and 
settlement,  and  consequently  does  not  constitute  commun- 
ity property. 

Appeal  from  District  Court,  Union  Coutny ;  Leib, 
Judge. 

Action  by  Sylvia  Baker  against  Ed.  P.  Saxon.  Judg- 
xnent  for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 
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C.  H.  Allmeedos  and  E.  F.  Saxoi^,  both'  <^  Tueum- 
oaiiv  for  appellant. 

HcHoestead  was  separate  estate.  See.  2766,  Code  1915 ; 
McKay,  CoounuAity  Prop.,  See.  30;  Cuniimgliam  v. 
Knit2,  83  Pac.  190*;  199  Fed.  588;  McKay  on  Comsk. 
Prop.,  G.  2 ;  Teynor  v.  Heible,  46  L.  B.  A.  1033 ;  Bogere 
V.  Minn.  T.  Co:,  95-  Pae.  1014. 

O.  P.  Bastebwood,  of  Clayton,  for  appellee. 

The  land  was  community  property;  that  title  relates 
back  to  the  time  oi  entry  and  npon  dissolution  of  mar- 
ital relation  spouses  continue  to  hold  as  tenants  in  com- 
mon. FoAer  v.  Henry,  57  Pac.  811 ;  Creamer  ▼.  Bris- 
cow,  17  L.  B.  A.  (N.  S.),  154;  Buchser  v.  Buchser,  231 
U.  S.  157 ;  Cunningham  v.  Kuntz,  note,  7  L.  B.  A.  (N. 
S.)  967;  Krieg  v.  Lewis,  26  L.  B.  A.  (N.  S.)  1117. 

OPINION  OF  THE  COURT. 

MECHEM,  District  Judge.  This  case  was  tried  on 
plaintiff's  complaint  and  defendant's  demurrer  to  it. 
Plaintiff,  Sylvia  Baker,  alleges  that  on  the  18th  day  of 
April,  1906,  she  was  married  to  one  George  Wilson  Baker ; 
that  while  so  married,  some  time  in  1907,  her  husband 
made  a  homestead  entry  of  the  lands  the  subject  of  this 
suit,  situated  in  Union  county,  N.  M. ;  that  she  lived 
with  her  husband  on  said  land  until  the  month  of  Sep- 
tember, 1911,  when  plaintiff's  husband  aband(med  her 
and  forced  her  to  leave  their  homestead  and  go  to  her 
relatives  in  Oklahoma  for  support  of  herself  and  her 
minor  children ;  that  on  June  14,  1914,  plaintiff  was  di- 
vorced from  her  husband  and  was  awarded  the  custody 
of  their  children ;  that  in  the  divorce  decree  the  property 
rights  of  herself  and  husband  were  not  adjudicated; 
that  on  or  about  April  7,  1915,  her  husband,  George 
Wilson  Baker,  made  final  proof  on  their  homestead ;  that 
about  the  month  of  August,  1915,  he  attempted  to  sell 
said  homestead  to  the  defendant,  Saxon,  by  a  warranty 
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diced ;  that  she  is  informed  that  Saxon  makes  some  claims 
adverse  to  the  estate  of  plaintiff  ia  ajpid  to  said  real  es- 
tate ;  and  she  prays  the  cancellation  of  defendant's  deed, 
that  his  claims  adverse  to  her  be  .barred,  and  that  her 
title  be  forever  quieted  and  set  at  rest.  The  defendant 
demurred  for  the  reason  that  the  complaint  failed  to 
state  facts  sufiScient  to  constitute  a  cause  of  action,  .be- 
cause it  is  shown  from  the  complaint  that  title  to  the 
land  did  not  pass  from  the  United  States  until  after  (the 
decree  of  divorce  and  was  not  community  property.  The 
trial  judge  overruled  the  demurrer;  the  defendant  ex- 
cepted and  appeals. 

Final  proof  was  made  and  patent  granted  George 
Wilson  Baker  after  his  divorce  from  plaintiff.  At  that 
time  there  was  no  community  between  them  for  the  title 
to  fall  into ;  but  the  plaintiff  relies  upon  the  doctrine  of 
relation.  She  says  that  the  title  was  initiated  and  partly 
/matured  during  the  existence  of  the  community,  and 
Cteorge  Wilson  Baker,  in  making  final  proof,  perfected 
that  title  which  must  be  held  to  fall  into  the  community 
estate.  The  point  made  is  disposed  of  in  McCune  v. 
Essig,  199  U.  S.  382,  26  Sup.  Ct.  78,  50  L.  Ed.  237,  from 
which  we  quote  the  following: 

"Against  the  effect  of  the  patent  conveying  title  to  Mrs. 
Donahue,  appellant  Invokes  the  doctrine  of  relation.  It 
is  admitted  'that  the  title  to  the  real  estate  in  the  case  at 
bar  passed  and  vested  according  to  the  laws  of  the  United 
States  by  patent.'  But  it  is  contended  that,  a  beneficial 
interest  having  been  created  by  the  state  law  in  McCune 
when  the  title  passed  out  of  the  United  States  by  the  pat- 
ent, it  "instantly  dropped  back  in  time  to  the  inception  or 
Initiation  of  the  equitable  right  of  William  McCune,  and 
that  the  laws  of  the  state  intercepted  and  prevented  the 
widow  from  having  a  complete  title  without  first  complying 
with  the  probate  laws  of  the  state.'  This,  however,  is  but 
another  way  of  asserting  the  law  of  the  state  against  the 
law  of  the  United  States,  and  imposing  a  limitation  upon 
the  title  of  the  widow  which  section  2291  of  the  Revised 
Statutes  does  not  impose." 

If  the  doctrine  of  relation  has  no  application  here, 
the  result  is  that  G^eo^ge  Wilson  Baker  got  his  title  as 
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of  the  date  of  final  proof,  at  which  time  he  was,  as  far  as 
the  record  shows,  a  single  person,  at  least  at  a  time  sab- 
sequent  to  the  termination  of  the  community  between 
him  and  plaintiff.  Therefore  there  was  no  community 
which,  when  the  title  passed,  it  could  fall  into,  and,  this 
being  so,  the  court  erred  in  its  ruling,  and  its  order  Over- 
ruling defendant's  demurrer  must  be  reversed. 
Cause  reversed  and  remanded. 

Pabeibr  and  Roberts,  J.J.,  concur.    • 


[No.  2178,  2179.  Aug.  28,  1918.] 

RUEB  V.  REHDER  et  al. 
FORD  V.  SAME. 

SYIiUABUS  BY  THE  COURT. 

1.  AsBlgnmentB  of  error  considered,  and  held  sufficiently 
specific.  P.  58^ 

2.  The  records  and  minutes  of  a  private  corporation 
are  admissible  to  prove  its  acts;  but  they  are  not  the  only 
mode  of  proof.  They  are  prima  facie  admissible,  but  may 
be  rebutted  by  parol.  Hence,  where  the  minutes  of  a  vol- 
untary association  are  silent  as  to  the  question  of  the  former 
trial  of  a  member  for  the  same  oftense  for  which  he  was 
expelled,  as  shown  by  said  minutes,  it  is  competent  for  such 
member  to  introduce  parol  evidence  to  establish  the  fact  that 
he  had  been  theretofore  tried  and  acquitted  of  such  alleged 
offense  against  the  by-law  of  the  association,  and  also  to 
show  that  he  was  expelled  without  evidence  being  heard. 

P.  540 

3.  If  a  member  of  a  society  is  once  acquitted  on  a  trial 
upon  charges  preferred  against  him,  he  cannot  be  tried 
again  for  the  same  offense,  unless  the  by-laws  of  the  associa- 
tion specifically  authorize  a  second  trial  therefor.  P.  544 

4.  If,  under  the  by-laws,  rules,  and  regulations  of  an 
associatlpn,  it  has  no  power  or  jurisdiction  to  try  a  member 
and  expel  him  for  a  given  offense,  or  if  its  action  is  without 
Jurisdiction,  or  without  notice  or  authority,  it  does  not 
change  the  legal  status  of  the  member,  and  the  member  so 
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unlawfully  expelled  Is  not  required  to  appeal  within  the 
order,  but  may  resort  to  the  courts  for  relief.  P.  543 

5.  The  constitution  and  by-laws  of  a  Toluataiy  associa- 
tion constitute  the  contract  between  the  member  and  the 
association,  and  govern  and  limit  the  rights  and  llabilitfes 
of  the  member  and  the  association.  So  long  as  such  an  as- 
sociation is  acting  under  such  rules  and  regulations,  and 
in  accordance  therewith,  the  member  must  likewise  act,  as 
he  is  required  to  do  under  the  contract.  When,  however, 
the  association  departs  from  the  letter  and  spirit  of  the 
contract,  and  does  an  act  which  It  is  not  authorized  to  do 
under  the  contract,  a  member  injured  by  such  action  is  not 
required  to  conform  to  the  rules  in  order  to  secure  relief 
from  such  unauthorized  action.  P.  645 

6.  When  a  member  has  been  once  tried  and  acquitted 
of  charges  preferred  against  him  in  a  voluntary  association, 
and  the  right  to  expel  him  from  such  association  exists  only 
upon  conviction,  the  fact  that  he  was  in  fact  gniilty  of 
violating  a  rule  of  the  association  is  no  defense  to  an  action 
by  him  to  secure  his  reinstatement,  where  he  was  subse- 
quently retried  and  found  guilty;  such  second  trial  being 
without  Jurisdiction.  P.  547 

Appeal  from  District  Court,  Bernalillo  County;  Ray- 
nolds,  Judge. 

Actions  by  John  Bueb  and  by  T.  J.  Ford  against 
Harry  J.  Eehder  and  others.  The  eases  were  consol- 
idated, complaints  dismissedy  and  plaintiffs  appeal.  Be- 
versed  and  remanded. 

Albert  G.  Simms  and  John  P.  Simms,  of  Albuquer- 
que, for  appellant. 

What  transpired  at  former  trial  of  member  in  asso- 
ciation may  be  proved  by  parol.  McKelvey  on  Evid., 
344;  Jones  on  Evid.  (pocket  ed.),  Par.  203. 

Member  does  not  have  to  appeal  from  void  expulsion.* 
Mulroy  v.  Supreme  Lodge  of  Knights,  etc.,  28  Mo.  App. 
463 ;  Pickering  v.  Palmer,  138  Pac.  198. 
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Exptulsion  after  trial  at  which  no  evidence  is  intro- 
duced is  void.    44  N.  B.  84;  44  N.  E.  91. 

Appellant  should  have  been  permitted  to  show  that 
appeal  was  unavailing  under  circumstanoes.  5  C.  J. 
1859 ;  Fritz  v.  Knaub,  57  N.  Y.  Misc.  R.  405 ;  Schrempp 
V.  Grang  L.  A.  O.,  70  Mo.  App.  456 ;  Robinson  v.  Dahm, 
159  N.  Y.  S.  1053 ;  Loubat  v.  LeRoy,  40  Hun.  549. 

A.  B.  McMiLLEN,  of  Albuquerque,  for  appellees. 

Appellant's  assignments  of  errors  are  insuJBScient.  Mc- 
Rae  et  al.  v.  Cassan,  15  N.  M.  496;- Farmers'  Develop- 
ment Co.  V.  Rayado  Land  &  Irr.  Co.,  18  N.  M.  1 ;  Melini 
V.  Griego,  15  N.  M.  455 ;  Territory  v.  Clark,  13  N.  M. 
59 ;  Candelario  v.  Miera,  13  N.  M.  360 ;  Maxwell  v.  Tufts, 
S  N.  M.  396 ;  Cevada  v.  Miera,  10  N.  M.  62. 

Appellant  was  bound  to  exhaust  his  remedies  within 
order  before  coming  into  a  court  of  equity  for  relief. 
Anacosta  Tribe  v.  Murbach,  71  Am.  Dec.  625 ;  Bacon  on 
Benefit  Soc.  208;  Levy  v.  Order  of  Iron  Hall,  38  Atl. 
18 ;  Mead  v.  Sterling,  27  A.  591,  23  L.  R.  A.  227 ;  Schmidt 
V.  Abraham  Lincoln  Lodge,  2  S.  W.  156 ;  Hall  v.  Knights 
of  Honor,  24  Fed.  450 ;  Karcher  v.  Supreme  Lodge,  137 
Mass.  368 ;  State  v.  Smith,  33  Atl.  850 ;  Bauer  v.  Samp- 
son Lodge,  1  N.  E.  571 ;  Independent  Order  v.  Schmidt, 
57  Md.  98 ;  Society  v.  Vandyke,  2  Whart.  309 ;  Karcher 
V.  Supreme  Lodge,  137  Mass.  368 ;  Chamberlain  v.  Lin- 
coln, 129  Mass.  70 ;  La  Fond  v.  Deems,  Si  N.  Y.  507 ; 
White  V.  Brownell,  2  Daly,  329;  Harrington  v.  Work- 
ingmen's  Benevolent  Soc,  70  Ga.  340;  Loubat  v.  Leroy, 
15  Abb.  N.  C.  1;  Bacon  on  Benefit  Societies,  Sec.  94, 
400A,  442,  450,  450A ;  Peyre  v.  Mutual  Relief  Society, 
etc.,  27  Pac.  191 ;  Supreme  Council  v.  Forsinger,  25  N. 
E.  129 ;  Robinson  v.  Irish,  etc.,  Society,  67  Cal.  135;; 
VanPook  v.  Netherland  Society,  63  Mich.  378 ;  Anacosta 
Tribe  v.  Murback,  13  Md.  91;  Sperry's  Appeal,  116  Pa, 
State  391,  9  Atl.  478 ;  McAlees  v.  Supreme  Sitting,  etc,, 
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13  Atl.  755 ;  Toram  v.  Howard,  etc.,  4  Pa.  St.  519 ;  Osce- 
ola Tribe  v.  Schmidt,  57  Md.  98 ;  Levy  v.  Order,  etc.,  86 
Ati.  18 ;  Oliver  v.  Hapfcuas,  114  Mass.  175,  also  10  N.  E. 
776 ;  Jeane  v.  Grand  Lodge,  86  Me.  434,  30  Atl.  70 ;  Wood 
V.  Lodge,  etc.,  38  Atl.  895 ;  Ocean  Castle  t.  Smith,  33 
Atl.  849;  Whitty  v.  McCarthy,  30  Atl.  129;  Green  v. 
Boa:rd  of  Trade,  174  lU.  585,  51  N.  E.  599,  49  U  R.  A. 
865;  Eyan  v.  Cudahy,  41  N.  E.  760;  Kumle  V.  Grand 
Lodge,  42  Pac.  634. 

Minutes  of  meeting  are  best  evidence  as  to  what  trans- 
pired at  that  meeting.  Hawkshaw  v.  Supreme  Lodge, 
etc.,  29  Fed.  770;  2  Cook  on  Corps.  (5th  Ed.)  714; 
Goodwin  v.  Nichols,  85  N.  W.  501 ;  Harrison  v.  Morton, 
35  Atl.  101 ;  3  Enc.  of  Ev.,  657,  650 ;  Home  v.  Shaffer, 
63  111.  243 ;  Harrison  v.  Morton,  83  Md.  456,  35  Atl.  99 ; 
Smith  V.  Natchez  S.  S.  Co.,  1  How.  479 ;  Edgerly  v.  Em- 
erson, 23  N.  H.  555,  55  Am.  Dec.  207 ;  Mengis  v.  Fifth 
Ave.  R.  Co.,  63  N.  Y.  Supp.  999 ;  Bowick  v.  Miller,  21 
Or.  25,  26  Pac.  861 ;  Dennis  v.  Joslen  Mfg.  Co.,  19  E.  I. 
666,  36  Atl.  129,  61  Am.  St.  Rep.  805 ;  Dial  v.  Valley 
Mut.  L.  Ass'n,  29  S.  C.  560,  8  S.  E.  27;  Rose  et  al.  v. 
Independent  Chevra  Kadisho,  64  Atl.  402 ;  Union  Gold 
Man.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  Colo.  565 ;  Banks  v. 
Darden,  18  Ga.  318. 

OPINION  OP  THE  OOITRT. 

ROBERTS,  J.  This  is  a  consolidated  case,  made  up 
of  two  cases  whidi  were  brought  and  tried  in  the  district 
court  of  Bernalillo  county  upon  the  same  questions  of 
law  and  fact.  The  pleadings,  evidence,  and  final  judg- 
ment in  each  case  are  exactly  alike.  The  purpose  of  each 
suit  was  to  enjoin  the  defendants,  who  were  all  the  mem- 
bers and  the  officers  of  the  Rio  Puerco  Division  No.  446, 
of  thfe  Brotherhood  of  Locomotive  Engineers,  from  refus- 
ing to  recognize  the  plaintiflp  in  each  case  as  a  member 
of  the  said  association,  and  from  denying  them  the  rights 
and  privileges  of  membership  therein,  and  to  annul  an 
order  made  by  the  defendants  expelling  plaintiffs  from 
such  rights  and  membership. 
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The  ground  upon  which  relief  was  sought  was  that 
the  order  of  expulsion  was  null  and  void,  of  no  force  and 
effect,  and  illegal,  in  that  plaintiffs  were  once  tried  and 
acquitted  of  the  charge  upon  which  they  had  been  ex- 
pelled, and  that  under  the  constitution,  rules,  and  regu* 
lations  of  the  order  the  association  was  without  power 
or  authority  thereunder  to  try  plaintiffs  the  second  time 
for  the  same  offense;  further,  that  at  the  second  trial, 
which  resulted  in  plaintiffs'  expulsion,  no  evidence  was 
heard,  and  plaintiffs  were  given  no  opportunity  to  com- 
^bat  such  charges  by  the  introduction  of  evidence.  It 
was  further  alleged:  That,  by  reason  of  membership 
in  the  division  in  question,  plaintiffis  were  entitled  to 
and  did  carry  policies  of  life  and  accident  insurance  in 
the  Locomotive  Engineers'  Mutual  Life  &  Accident  In- 
surance Company,  a  corporation  organized  for  the  pur- 
pose of  affording  the  members  of  the  association,  of 
which  plaintiffs  had  been  members,  and  other  similar  or- 
ganizations, opportunity  to  obtain  life  and  accident  in- 
surance in  said  corporation  at  terms  and  rates  favorable 
to  members  of  the  association.  That  plaintiffs  had  car- 
ried policies  therein  for  some  years,  which  were  in  full 
force  and  effect,  but  which  would  be  subject  to  cancel- 
lation and  would  be  cancelled,  unless  plaintiffs  were  re- 
stored to  membership  in  the  local  association.  A  copy  of 
the  policy  carried  in  each  case  was  attached  as  an  exhibit 
to  the  complaint.  Further  that  the  association  owned 
certain  property,  consisting  of  insignia,  paraphernalia, 
and  personal  property,  in  which  the  plaintiffs  had  an 
interest  as  members.  That  plaintiffs'  membership  in 
said  association,  by  virtue  of  the  insurance  carried  by 
them,  was  a  property  right  of  value,  which  would  be  lost 
without  the  intervention  of  the  court.  The  complaint, 
after  setting  forth  in  detail  the  acts  and  grievances  com- 
plained of,  alleged  that  they  had  exhausted  all  their 
remedies  within  the  order. 

The  answer  denied  that  plaintiffs  had  heea  tried  twice 
for  the  same  offense ;  alleged  that  they  were  guilty  of  a 
violation  of  the  statutes  and  rules  of  the  order,  the  pen- 
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ally  for  the  specific  act,  which  was  set  up  in  the  answer, 
being  expulsion  from  the  order,  upon  a  finding  of  guilt 
by  the  local  organization ;  denied  that  the  local  associa- 
tion owned  any -property,  except  a  Bible  and  a  gavel; 
Alleged  that  plaintiffs  had  not  exhausted  their  remedies 
within  the  order;  and  asked  that  the  complaint  be  dis- 
missed. 

The  court,  after  hearing  evidence  on  behalf  of  the  ap- 
pellants, upon  motion  of  counsel  for  the  appellees,  dis- 
missed the  complaints,  upon  the  ground  that  appellants 
had  a  remedy  within  the  order,  and  that  they  could  not 
appeal  to  the  courts  for  redress  until  they  had  exhausted 
such  remedies.  From  the  judgment,  this  appeal  is  prose- 
cuted. ^ 

[1]  At  the  outset,  appeUants  are  met  by  the  con- 
tention of  appellees  that  their  assignments  of  error  are 
not  sufficient  to  warrant  a  review  of  the  proceedings  of 
the  district  court.  Ten  separate  assignments  of  error 
are  stated  in  the  assignment  filed  by  appellants.  It 
would  unduly  lengthen  the  opinion  to  set  them  out. 
Some  of  the  assignments  are  not  as  specific  as  they  should 
have  been,  but  there  are  good  assignments,  which  suffi- 
ciently present  the  questions  we  will  consider.  The 
eighth  assignment  reads  as  follows: 

r 

"That  the  court  erred  In  refusing  to  permit  the  plaintiff 
to  prove  that  at  the  second  trial  of  August  4»  1916,  the 
plaintiff  pleaded  not  guilty  to  the  charge  of  having  violated 
section  35  of  the  standing  rules,'  and  that  no  testimony  was 
introduced  against  him,  and  no  evidence  was  before  the 
division  at  said  meeting,  and  that  the  plaintiff  was  expelled 
by  the  defendants  at  the  said  meeting  upon  the  ground 
that  they  were  obliged  to  expel  the  plaintiff  or  lose  the 
charter  of  the  division,  and  that  they  [defendants]  knew 
in  fact  that  the  Grand  Chief  had  ordered  them  to  expel 
the  plaintiff,  and  they  [defendants]  would  either  have  to 
do  so  or  lose  the  charter  of  the  division,  and  that  there  was 
no  testimony  of  any  kind  before  the  said  meeting  at  the 
trial  of  these  plaintiffs  and  up  to  the  time  of  their  ex- 
pulsion, and  there  was  no  evidence  produced  against  plain- 
tiff at  said  second  trial/' 

The  fifth  assignment  reads  as  follows : 
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"Tbat  the  court  erred  in  ruling  that  the  plaintiff  has  a 
right  of  appeal  within  the  order  from  the  second  trial  an4 
expulsion  from  the  order." 

Clearly  the  eighth  asdgmnent  was  sufficiently  specific, 
and  pointed  directly  to  the  error  sought  to  be  reviewed. 
The  error  assigned  by  the  fifth  paragraph  was  the  turn- 
ing point  in  (the  case,  and  we  think  was  sufficient  to  pre- 
sent the  question  as  to  the  propriety  of  the  court's 
ruling. 

Appellees  cite  and  rely  upon  the  following  cases :  Mo- 
goUon  V.  Stout,  14  N,  M.  245,  91  Pac.  724;  Friday  v. 
Railway  Co.,  16  N.  M.  434,  120  Pac.  316 ;  Schofield  v. 
Territory,  9  N.  M.  526;  534,  56  Pac.  306;  Pearce  v. 
Strickler,  9  N.  M.  467,  54  Pac.  748;  Farmers'  Develop- 
ment Co.  V.  Rayado,  18  N.  M.  1,  133  Pac.  104.  An  ex- 
amination of  the  cases,  however,  will  show  the  assign- 
ments therein  involved  fall  far  shprt  of  being  as  specific 
as  the  ones  quoted.  While  holding  the  two  assignments 
stated  to  be  sufficient,  we  do  not  desire  to  be  understood 
as  holding  that  all  the  others  are  insufficient.  Some  of 
them  are  equally  good,  but  the  two  stated  are  in  fact 
sufficient  to  present  the  decisive  questions  in  the  ease. 

[2]  Passing,  now,  to  a  consideration  of  the  case  on 
its  merits.  The  first  question  logically  requiring  con- 
sideration is  whether  or  not  the  court  was  in  error  in  not 
permitting  appellants  to  introduce  evidence  to  show 
that  they  had  been  theretofore  tried  and  acquitted  by 
the  lodge  of  the  charges  upon  which  they  were  expelled, 
and  also  for  the  purpose  of  showing  that  the  order  of 
expulsion  was  voted  without  evidence  against  the  ap- 
pellants, or  without  appellants  having  an  opportunity 
to  introduce  evidence  to  combat  the  charges.  In  order 
to  understand  the  question  properly,  it  is  perhaps  advis- 
able to  briefly  state  the  facts  which  appellants  desire  to 
prove,  the  oflfer  of  which  was  refused  by  the  court.  Sec- 
tion 35  of  the  standing  rules  of  the  association  in  ques- 
tion reads  as  follows: 

"Any  memher  who,  by  verbal  or  written  communication 
to  railroad  officials  or  others,  Interferes  with  a  grievance 
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that  is  in  tlie  hands:  of  a  eommlttee»  or  at  any  etk^t  time 
makes  any  suggestion  to  any  official  that  may  cause  dis- 
cord in  any  dfrision,  shall  he  exi>ell6d  as  pei*  sections  49 
and  54  of  statutes,  when  proiTen  guilty:  Prodded,  how- 
ever, this  law  shall  not  apply  to  a  brother  in  official  posi- 
tion, when  called  upon  to  express  an  opinioi^  in  his  official 
capacity." 

The  statute*  of  the  order  provide  for  the  filing  oi 
charges  against  a  member  and  investigation  by  an  in- 
vestigating committee  and,  if  any  evidence  is  found 
against  the  accused,  he  is  to  be  furnished  with  a  copy 
bf  the  charges  and  notified  when  to  apx>ear  for  trial,  at 
which  trial  the  committee  is  required  to  produce  the  evi- 
dence against  him,  and  the  evidence  in  his  defense  is  re- 
Quired  to  be  heard,  after  which  a  vote  of  the  members 
present  is  required  to  be  taken  by  ballot  as  to  the  guilt 
or  hmocence  of  the  accused,  and  a  majority  vote  is  re- 
quired to  declare  him  guilty. 

Appellants  attempted  to  show  that  they  had  been 
accused  of  violating  section  35  of  the  standing  rules; 
that  they  had  been  tried  as  required  by  the  statutes  of 
the  order,  and  that  they  had  been  adjudged  not  guilty ; 
that  thereafter,  upon  orders  from  the  Grand  Chief  En- 
gineer, new  charges  for  the  same  identical  offense  had 
been  filed  against  them;  that  they  had  been  notified  to 
appear  for  trial;  that  they  appeared  and  protested 
against  being  tried  the  second  time  for  the  same  offense ; 
that  no  evidence  was  offered  at  the  second  trial ;  that  a 
ballot  was  taken,  and  they  were  adjudged  guilty,  which 
resulted  in  their  expulsion  from  the  order.  The  minutes 
of  the  association,  which  were  received  in  evidence,  were 
silent  as  to  whether  appellants  had  been  theretofore  tried 
for  the  same  offense.  Said  minutes  recited  that  evidence 
had  been  taken.  The  court  refused  to  permit  proof  of 
the  facts  to  be  given,  holding  that  the  minutes  of  the 
association  were  the  best  evidence  as  to  what  transpired 
at  that  meeting.  It  is  true  that  the  entry  of  an  order 
of  suspension  or  expulsion  on  the  minutes  of  a  society 
ii^  prima  facie  evidence  of  its  legality ;  but  pavol  evidence 
is  admissible  for  the  purpose  of  showing  that  such  min- 
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utes  did  not  speak  the  trath,  where  it  is  sought  to  bind 
a  member  by  such  record,  and  also  for  the  purpose  of 
showing  facts  not  recorded. 

"The  recordii  and  minutes  of  a  private  corporation  are 
admissible  to  prove  its  acts,  but  they  are  not  the  only  mode 
of  proof.  They  are  prima  facie  admissible,  but  may  be  re- 
butted by  parol."  Niblack,  Benefit  Societies  and  Accident 
Insurance  (2d  Ed.)  8  46;  KnighU  ▼.  Wiekser,  72  Tex.  257, 
12  S.  W.  175. 

Here  we  are  not  concerned  with  the  question  as  to 
the  amount  of  proof  required  to  contradict  the  minutes, 
but  with  the  question  as  to  whether  such  evidence  is  ad- 
missible. Clearly  the  court  should  have  permitted  ap- 
pellants to  have  introduced  the  evidence  in  question. 

The  main  question  in  this  case,  however,  is  as  to 
whether  the  court  rightly  held  that  appellants  had 'not 
exhausted  their  remedies  within  the  order  by  appeal, 
hence  were  not  entitled  to  the  aid  of  a  court  of  equity 
to  compel  their  reinstatement  as  members  of  the  associa- 
tion. The  by-laws  prohibit  a  resort  to  the  courts  until 
after' tiie  exhaustion  by  &  member  of  his  remedies  within 
the  order.  In  fact  it  is  provided  that,  if  a  member  re- 
sorts to  courts  for  the  settlement  of  a  grievance  before 
exhausting  his  remedies  within  the  order,  he  shall  be  ex- 
pelled. Section  87  of  the  statutes  of  the  order  reads  as 
follows : 


"Should  any  member  feel  that  any  injustice  has  been 
done  him  by  any  decision  of  his  diyision,  he  may  appeal 
to  the  Grand  Chief  Engineer,  making  a  written  statement 
of  his  case,  and  file  copy  of  same  with  the  division,  except 
cases  of  seniority,  rights  to  runs,  or  distribution  of  terri- 
tory, which  belongs  to  the  chairman  and  general  committee 
of  adjustment  and  upon  receiving  such  statement  the 
Grand  Chief  Engineer  shall  procure  a  written  statement 
from  the  division,  and  after  fully  considering  each,  and  the 
facts  and  evidence,  as  well  as  the  law,  render  his  decision, 
such  decision  to  be  final,  and  is  to  be  complied  with  unless 
reversed  by  the  action  of  the  next  G.  I.  D.  Convention. 

"A  member  making  an  appeal  to  the  Grand  Chief  En- 
gineer under  this  provision  must  file  the  same  within  SO 
days  after  the  action  taken  by  the  division  of  which  he  is 
a  member." 
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Under  this  a  member  a^n^eved  by  a  decision  of  the 
division  with  which  he  is  afSliated  is  required  to  first 
appeal  to  the  Orand  Chief  Engineer,  and  from  his  de- 
cision has  a  right  of  appeal  to  the  Orand  International 
Division  Convention. 

Appellants  argae  that  the  appeal  would  have  been 
without  avail,  because  the  Grand  Chief  Engineer,  to 
whom  they  were  required  first  to  appeal,  prejudged  their 
acts  and  had  ordered  the  division  to  expel  them;  that 
the  Grand  International  Division  Convention  would  not 
meet  for  more  than  two  years,  and  that  in  the  meantime 
their  insurance  policies  would  have  been  forfeited;  that 
in  such  a  case  the  fact  that  the  constitution  and  by-laws 
provide  that  a  member  may  appeal  to  these  tribunals 
within  the  association,  and  that  he  shall  not  be  entitl^^^ 
to  bring  any  civil  action  or  legal  proceedings  until  he 
lahall  have  exhausted  all  the  remedies  by  such  appeals 
provided  within  the  order,  does  not  debar  him  from  rem- 
•edy  or  relief  in  the  courts  of  the  state,  because  the  ob- 
stacles to  the  prosecution  of  such  an  appeal  amount  to 
almost  a  denial  of  justice,  and  if  prosecuted  no  relief 
'Could  have  resulted  therefrom ;  that  under  the  rules  and 
regulations  of  the  insurance  fraternity  appellants'  in- 
surance would  have  become  forfeited  before  the  meeting 
of  the  Grand  International  Division  Convention,  and 
that  the  Grand  Chief  Engineer  had  already  prejudged 
the  acts  on  their  merits.  There  are  many  well-consid- 
ered cases  which  sustain  this  contention.  Matter  of 
Brown  v.  Supreme  Court  of  the  Order  of  Foresters,  66 
App.  Div.  259,  72  N.  T.  Supp.  806,  and  176  N.  Y.  132, 
68  N.  E.  145;  Fritz  v.  Knaub,  57  Misc.  Rep.  405,  103 
N.  Y.  Supp.  1003;  Corregan  v.  Hay,  94  App.  Div.  71, 
87  N.  Y.  Supp.  956.  And  see  Bacon,  Life  and  Accident 
Insurance  (4th  Ed.)  §§  624,  625. 

[4]  This  question,  however,  we  are  not  required  to 
decide,  because  there  is  ample  justification  for  a  resort  to 
the  courts  without  appeal  in  this  case  upon  another 
ground.  This  point  was  urged  upon  the  lower  court, 
and  is  likewise  urged  here,  and,  briefly  stated,  is  as  fol- 
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loipiFS:  Thitt  a  member  of  an  assoeiatiofi,  such  as  tiie 
Brotherhood  of  Locomotive  Engineers,  is  only  required 
to  apply  for  relief  by  appeal  where  the  action  of  which 
ho  complains  was  regularty  taken  by  the  tribnnal  hav- 
ing original  jurisdiction.  In  other  words,  where  the 
original  tribunal  acts  without  jurisdiction,  that  is,  with- 
out authority  under  the  by-laws  or  rules,  its  order  is  null 
and  void,  and  from  such  an  order  th«  complaining  party 
is  not  required  to  appeal,  but  may  seek  redress  in  the 
civil  courts. 

[3]  It  is  claimed  here  that  under  the  by-laws  of  the 
association  in  question  a  member  cannot  be  tried  a  sec- 
ond time  for  the  same  ofEense;  also  that  he  cannot  be 
found  guilty  of  an  offense  and  expelled  from  the  order 
without  a  trial ;  that  if  he  were  tried  a  second  time  for 
the  same  offense  of  which  he  had  been  previously  acquits 
ted,  and  on  the  second  trial  was  found  guilty  and  ex- 
pelled, that  the  order  of  expulsion  was  null  and  void, 
in  that  the  association  had  not  the  jurisdiction  and  au- 
thority to  try  him  the  second  time  for  the  same  offense ; 
also  that  the  order  was  made  without  jurisdiction,  in 
that  appellants  were  not  allowed  to  introduce  evidence 
to  combat  the  charges.  If  a  member  of  a  society  is  once 
acquitted  on  a  trial  upon  charges  preferred  against  him 
he  cannot  be  tried  again  for  the  same  offense,  unless  the 
by-laws  of  the  association  specifically  authorize  a  second 
trial  therefor.  In  Bacon  <hi  Life  and  Accident  Insur- 
ance (4th  Ed.)  §  130,  the  author  says: 

"'If  a  member  of  a  society  is  once  acquitted  on  a  trial 
upon  charges  preferred  against  him,  as,  for  example,  by 
the  failure  of  a  resolution  or  motion  for  expulsion  to  pass, 
by  reason  of  its  not  recelYlng  the  majority  of  votes  re- 
quired by  the  charter  or  by-laws,  he  cannot  be  tried  again 
for  the  same  offense.  A  subsequent  passage  of  the  same 
resolution  or  motion,  by  the  requisite  majority  of  votes  Is 
a  nunity." 

The  same  rule  is  announced  in  Niblack,  Benefit  So- 
cieties and  Accident  Insurance,  §  45.  This  proposition 
is  so  consonant  with  natural  justice  that  it  would  seem 
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to  be  indisputable.  While  it  is  true  the  by-laws  of  the 
association  in  question  are  silent  upon  the  question  as 
to  whether  a  member  can  be  tried  the  second  time  for 
the  sam^  offense,  thej  do  provide  for  a  trial  and  a  vote 
of  the  order  upon  the  question  of  guilt  or  innocence  of^ 
the  accused.  We  think  that,  before  a  member  can  b^  ^ 
tried  the  second  time  for  the  same  offense,  the  by-laws  ' 
of  the  association  of  which  he  is  a  member  should  ei- 
plicity  and  clearly  made  such  a  provision;  otherwise, 
such  a  construction  should  not  be  given  to  them.  If  this 
were  not  so,  a  member  of  such  an  association  could  be 
constantly  harassed  by  repeated  trials  until,  becoming 
weary  of  the  ceaseless  vexations,  he  would  either  with- 
draw from  the  order  or  permit  a  vote  of  expulsion  with- 
out protest.  Again,  suppose,  for  example,  that  upon 
the  first  "trial  a  member  should  be  convicted,  if  the  by- 
laws authorize  any  number  of  subsequent  retrials  upon 
the  same  offense,  the  member  might  procure  the  prefer- 
ment of  new  charges,  and  secure  a  new  trial,  end  a  vote 
of  acquittal.  We  do  not  think  that  the  by-laws  can  be 
reasonably  construed  as  authorizing  a  second  trial  upon 
the  same  charges.  This  being  true,  it  necessarily  fol- 
lows that  the  lodge  had  no  jurisdiction  or  autlyrity  to 
try  appellants  the  second  time  for  the  same  offense,  and 
the  question  logically  follows  as  to  whether  or  not  a 
member  is  Bequired  to  appeal  from  a  void  order  of  ex- 
pulsion before  resorting  to  the  courts  for  relief. 

[5]  While  there  is  some  conflict  among  the  authori- 
ties upon  this  question,  we  believe  that  the  weight  of 
authority  is  to  the  effect  that  if  the  action  of  the  lodge 
is  without  jurisdiction,  or  without  notice  or  authority, 
it  does  not  change  the  legal  rights  or  status  of  any  one ; 
that  the  obligation  to  appeal  within  the  order  is  not  im- 
posed when  the  judgment  is  void  for  want  of  jurisdic- 
tion. Bacon  on  Life  and  Accident  Insurance  (4th  Ed.) 
§  133;  Hall  v.  Supreme  Lodge  (D.  C.)  24  Fed.  450; 
Mulroy  v.  Supreme  Lodge,  28  Mo.  App.  463;  Hoeffner 
V.  Grand  Lodge,  41  Mo.  App.  359;  Malmsted  v.  Minn. 
Aerie  No.  34,  111  Minn.  119,  126  N.  W.  486,  137  Am. 
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St.  Rep.  542 ;  St.  Louis  &  So.  Ry.  Co.  o£  Texas  v.  Thomp- 
son, 102  Tex.  89,  113  S.  W.  144,  19  Ann.  Cas.  1250 ;  Su- 
preme Lodge,  E.  of  P.,  V.  Eskholme,  59  N.  J.  Law,  255, 
35  Atl.  1055,  55  Am.  St.  Rep.  609 ;  Schon  v.  Sotoyone 
Tribe,  etc.,  140  Cal.  254,  73  Pac.  996 ;  Neto  v.  Conselho 
Amor  Da  Sociedade,  18  Cal.  App.  234,  122  Pac.  973; 
Kohler  v.  Klein,  39  Misc.  Rep.  353,  79  N.  Y.  Supp.  866 ; 
People  ex  rel.  v.  M.  M.  P.  Union,  118  N.  Y.  101,  23  N. 
E.  129;  Glardon  v.  Supreme  Lodge,  K.  of  P.,  50  Mo. 
App.  45 ;  People  v.  Order  of  Foresters,  162  111.  78,  44 
N.  E.  401.    In  the  latter  case  the  court  said : 

"But  the  weight  of  authority  seems  to  be  in  favor  of  the 
position  that  the  obligation  to  take  the  appeal  allowed  by 
the  laws  of  the  society  does  not  exist  when  the  judgment 
is  void  for  want  of  Jurisdiction.  A  judgment  of  expulsion 
made  by  the  lower  tribunal,  when  it  has  no  jurisdiction 
for  want  of  notice  to  the  member  expelled,  or  for  want  of 
authority  to  entertain  the  charge  brought  against  him,  Is 
regarded  as  null  and  void,  like  a  judgment  rendered  by  a 
court  having  no  jurisdiction  over  the  person  or  the  subject- 
matter;  and,  in  case  of  the  rendition  of  such  void  judg- 
ment, the  member  affected  by  it  is  not  bound  to  take  steps 
to  have  it  reversed  in  the  highehr  tribunals  of  the  society. 
Niblack  on  Ben.  Soc.  and  Ace.  Ins.  (2d  Kd.)  8  47;  1  Bacon 
on  Ben.  Soc.  and  Life  Ins.  §  107.  We  think  that,  where 
the  assoeiation  is  not  acting  within  the  scope  of  its  powers, 
so  far  as  to  have  jurisdiction  over  ithe  member  charged 
with  an  ofTense  and  over  the  offense  with  which  he  Is  charg- 
ed, then  the  expelled  member  is  not  under  obligations  to 
seek  the  remedy  by  appeal  afforded  by  the  laws  of  the  ao- 
city.  In  other  words,  the  proceeding  for  expulsion  must  be  * 
in  accordance  with  the  constitution  and  by-laws  of  the 
society,  to  the  extent  that  ^  the  member  expelled  shall  have 
notice,  and  shall  be  tried  upon  a  charge  within  the  juris- 
diction of  the  tribunal  trying  him.  Pitcher  v.  Board  of 
Trade,  supra  [121  in.  412,  13  N.  B.  187]." 

The  constitution  and  by-laws  of  such  an  association 
constitute  the  contract  between  the  member  and  the 
association,  and  govern  and.  limit  the  rights  and  liabili- 
ties of  the  member  and  the  association.  So  long  as  such 
an  association  is  acting  under  such  rules  and  regulations, 
and  in  accordance  therewith,  the  member  must  likewise 
act,  as  he  is  required  to  do,  under  such  a  contract  or 
rules  and  regulations.    When,  however,  the  association 
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departs  from  the  letter  and  spirit  of  the  contract,  and 
does  an  act  which  it  is  not  authorized  to  do  under  the 
contract,  it  would  be  without  reason  to  say  that  the  mem- 
ber was  required  to  conform  to  the  rules  in  order  to  se- 
cure relief  from  such  unauthorized  action.  The  contract, 
which  is  the  constitution,  rules,  and  regulations,  operates 
alike  on  both  the  association  and  the  member.  He  agrees 
that  it  shall  have  the  right,  for  certain  infractions  of  its 
rules,  to  expel  him  from  membership,  in  a  certain  pre- 
scribed manner;  that,  if  it  votes  to  expel  him  in  that 
manner,  he  will  not  resort  to  the  courts  for  relief  until 
after  he  has  exhausted  his  remedies  in  the  order;  that 
he  will  first  appeal  to  the  Grand  Chief  Engineer,  and 
from  his  decision,  if  adverse,  to  the  Orand  International 
Division  Convention.  •  But  he  has  not  t^ntracted  that 
he  will  appeal  from  some  decision  rendered  by  the  as- 
sociation, where  he  did  not  contract  that  it  should  have 
the  power  or  authority  to  render  such  a  decision. 

[6]  Under  the  by-laws  in  question  in  these  cases, 
appeUants  contracted  that  they  would  abide  by  the  rules 
and  regulations;  that  for  an  alleged  violation  of  the 
same  they  would  submit  to  a  trial  by  the  local  organiza- 
tion with  which  they  were  affiliated;  that,  if  convicted 
thereof,  they  would  appeal  within  the  order  to  the  desig- 
nated tribunals.  They  did  not  agree  that  they  should 
be  subjected  to  a  second  trial  for  an  alleged  offense, 
where  once  tried  and  acquitted,  nor  that^they  could  be 
expelled  without  evidence  being  produced  in  support  of 
the  charges,  or  an  opportunity  to  introduce  evidence  to 
controvert  charges  that  might  be  brought  against  them, 
and  that,  if  they  were  tried  in  a  manner  not  authorized 
by  the  rules  and  regulations,  they  would  appeal  to  the 
tribunals  within  the  order.  The  case  of  Screwmen's 
Benefit  Assoc,  v.  Benson,  76  Tex.  552,  13  S.  W.  379, 
holds  that  the  exhaustion  of  the  remedies  within  the 
order  is  a  conidtion  precedent  to  relief  by  mandamus, 
even  though  the  expulsion  was  contrary  to  law  and  void. 
We  are  not  inclined  to  follow  this  decision,  as  we  are 
unable  to  understand  why  the  member  of  such*  an  asso- 
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ciation  would  not  have  the  right  to  the  remedy  by  manda- 
mus to  secure  his  reinstatement.  The  ease  of  Matter  of 
Brown  t.  Foresters,  supra,  was  a  suit  in  mandamus,  and 
the  propriety  of  the  action  was  sustained. 

Appellees  argue  that  appellant  had  no  severable  inter- 
est in  the  property  belonging  to  the  association,  but  we 
fail  to  see  the  application  of  this  argument.  Concededly, 
if  the  only  interest  aflfected  by  their  expulsion  was  their 
joint  ownership  of  the  Bible  and  gavel,  the  courts  would 
not  interfere.  But  the  property  rights  of  appellants 
were  affected  by  their  expulsion.  The  insurance  poli- 
cies, which  they  had  carried  for  years,  were  subject  to 
cancellation,  and  would  be  cancelled,  unless  they  were 
reinstated  to  membership.  This  property  right  justified 
the  assumption  of  jurisdiction  by  the  civil  courts. 

Appellees  further  claim  that  appellants  are  barred  in 
this  case  by  the  equitable  maxim,  **He  that  hath  com- 
mitted iniquity  shall  not  have  equity ; ' '  that  it  appears 
from  the  undisputed  facts  in  the  case  that  appellants 
committed  an  act  contrary  to  the  constitution,  statutes, 
and  standing  rules  of  said  association,  for  which  the 
penalty  provided  is  expulsion  from  said  association.  We 
fail  to  see  how  this  equitable  maxim  applies  in  this  case. 
It  may  be,  as  asserted,  that  they  did  violate  a  rule  of 
the  association,  and  that  they  had  been  found  guilty 
of  so  doing,  and  had  been  expelled  .without  notice ;  that 
a  court  would  iiot  reinstate  them,  if  they  admitted  their 
guilt.  But  here  the  question  as  to  whether  they  had 
violated  the  rule  in  question  had  been  submitted  for  de- 
termination to  the  tribunal  established  by  the  statutes 
of  the  association  for  that  purpose,  and  this  tribunal, 
after  a  trial,  in  the  manner  provided  by  the  statutes,  de- 
termined that  appellants  were  not  guilty.  It  is  neither 
alleged  nor  claimed  that  appellants  practiced  any  fraud 
or  deception  in  the  first  trial,  or  were  guilty  of  any  in- 
equitable conduct  in  regard  to  the  same.  This  being 
true,  and  the  matter  having  been  determined  by  the 
tribunal  established  for  that  purpose,  in  accordance  with 
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the  rules  of  the  association,  we  faU  to  see  the  applica- 
bility of  the  rule  stated. 

When  the  local  association,  the  tribunal  established 
and  agreed  upon  for  the  determination  of  the  question, 
said  that  appellants  were  not  guilty,  after  a  trial  had 
in  the  manner  prescribed,  the  question  of  their  guilt  or 
•  innocence  was  settled.  Having  been  adjudged  not  guilty, 
the  appellants  were,  after  such  adjudication,  entitled  to 
enjoy  the  benefits  of  their  contract  and  to  protection 
against  its  breach  by  appellees.  The  contract  provided 
how  a  member  might  be  expelled  and  his  rights  under 
the  contract  terminated.  His  rights  were  not  cut  off  by 
a  violation  of  the  by-laws,  but  by  an  adjudication  by  the 
constituted  tribunal  that  he  had  violated  the  same.  The 
adjudication  was  that  they  (appellants)  had  not  violated 
the  by-laws  in  question ;  hence  no  right  of  expulsion  ex- 
isted under  the  by-laws. 

It  is  possible  that  injunction  was  not  a  proper  remedy, 
on  other  grounds  (Bacon,  Life  and  Accident  Insurance, 
§  613,  and  Biblack,  Benefit  Soc.  and  Ace.  Ins.  §  54),  but 
as  no  point  is  made  in  this  regard,  it  will  not  be  con- 
sidered. 

For  the  reasons  stated,  the  cause  will  be  reversed,  and 
remanded  to  the  district  court,  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed ;  and 
it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 


[No.  2211,  Aug.  13,   1918.] 
[Rehearing  Denied  Sept.  6,  1918.] 

STATE  V.  SEDILLO. 

SYLLABUS  BY  THE  COURT. 

1.  The  method  and  extent  of  cross-examination  depends 
largely  upon  the  discretion  of  the  trial  judge.  Held,  that 
court  did  not  abuse  its  discretion  in  permitting  counsel  for 
the  state  to  ask  the  accused,  on  cross-examination,  how  he 
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accounted  tor  the  brains  of  deceased  and  lead  from  a  bullet 
appearing  upon  certain  rocks  found  near  the  body  of  de- 
ceased. P.  66S 

2.  The  general  reputation  of  the  deceased  for  stated 
traits  cannot  be  proved  by  a  witness  not  knowing  the  gen- 
eral reputation  of  deceased  therefor*  but  who  bases  his  opin- 
ion upon  personal  knowledge.  P.  66S 

3.  Code  1915,  §  1708,  construed,  and  held  that  the  word 
"travelers,"  as  used  therein,  does  not  include  one  who 
habitually  Journeys  from  his  home  in  a  city  to  his  ranch* 
less  than  10  miles  distant  from  his  home.  Held,  further, 
that  accused  had  reached  his  objective  prior  to  the  occur- 
rence of  the  homicide  and  therefore  he  was  not  a  traveler, 
within  the  meaning  of  the  statute.  P.  565 


4.  A  requested  instruction  based  upon  facts  not  in  evi- 
dence is  properly  refused.  P.  567 

6.  A  requested  instruction  containing  the  law  as  to  the 
legal  effect  of  shooting  into  the  body  ol  a  corpse  is  properly 
refused  where  the  court  instructed  the  Jury  that,  before 
they  could  convict  accused  of  murder  in  the  second  degree, 
they  must  believe  that  he  Inflicted  three  mortal  wounds 
upon  the  person  of  the  deceased,  from  which  wounds  the 
deceased  then  and  there  died,  the  instruction  given  cover- 
ing the  law  of  the  requested  instruction,  in  different  lan-< 
guage.  P.  568 

6.  Objections  to  alleged  improper  argument  of  counsel 
must  specify  the  ground  thereof,  or  the  same  will  not  be 
considered  on  appeal.  P.  659 

Appfeal  from  District  Court,  Socorro  County ;  Mechem, 
Judge. 

Jacobo  Sedillo  was  convicted  of  murder  in  the  second 
degree  and  appeals.    Affirmed. 

A.  A.  Sedillo,  of  Albuquerque,  and  Nicholab  &  Nich^ 
OLAS,  of  Socorro,  for  appellant. 


JANUARY  TBRM,  1918.  551 

State  T.  SedUlo,  24  N.  M.  549. 

Milton  J.  HEiiMicE,  *Asst.  Atty.  Gen.,  for  the  State. 

OPINION  OF  THE  COURT, 

HANNA,  G.  J.  This  ifl  an  appeal  from  fhe  distriot 
court  of  the  county  of  Socorro,  by  Jacobo  Sedillo,  from 
a  conviction  for  murder  in  the  second  degree. 

The  appellant  lived  in  the  city  of  Socorro.  He  was 
engaged  in  the  sheep  and  cattle  business,  and  for  that 
purpose  utilized  two  ranches,  one  distant  about  9^  miles 
from  said  city,  the  other  situate  between  said  last-men- 
tioned ranch  and  said  city.  The  appellant  made  daily 
journeys  to  and  from  said  ranches,  at  which  times  he 
customarily  carried  with  him  a  rifle.  The  deceased,  An- 
tonio Gianera  was  also  engaged  in  the  live  stock  busi- 
ness and  ran  his  sheep  in  close  proximity  to  the  said 
ranches  of  appellant.  Friction  had  arisen  between  the 
appellant  and  the  deceased  with  respect  to  the  grazing 
of  the  deceased's  sheep.  On  April  9,  1917,  the  appel- 
lant left  his  home  in  Socorro  and  journeyed  to  his 
ranches.  In  approaching  the  ranch  farthest  situated 
from  said  city  the  appellant  observed  a  herd  of  sheep,  in 
cha'-ge  of  a  herder,  grazing  upon  lands  utilized  by  him 
and  reserved  for  lambing  purposes.  The  herd  proved 
to  be  the  property  of  the  deceased.  Appellant  requested 
tho  herder  to  remove  said  sheep  from  said  reserved  lands, 
with  which  request  the  said  herder  complied.  The  appel- 
lant then  proceeded  to  the  headquarters  of  said  ranch. 
Shortly  after  he  arrived  there  he  observed  that  the  sheep 
referred  to  were  being  driven  back  to  his  reserved  lands. 
The  appellant  thereupon  declared,  in  effect,  that  he 
couldn't  ''stand  for  this  any  more,"  armed  himself  with 
a  rifle,  and  proceeded  on  foot  to  the  place  where  said 
sheep  were  being  driven.  At  that  time  the  deceased  and 
his  herder  were  in  charge  of  said  sheep.  The  testimony 
of  the  herder  was  to  the  effect  that  when  the  deceased 
observed  the  appellant  approaching  him  he  rode  towards 
him  in  a  fast  walk  in  order  to  ascend  a  hill  or  bank.  Ac- 
cording to  other  testimony  given  by  men  employed  by 
the  appellant,  who  testified  they  observed  this  tragedy, 
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« 

the  deceased  rode  rapidly  towards  the  appeUant.  At 
all  events,  when  the  said  patries  came  to  within  about 
25  feet  of  each  other  the  appellant  began  to  discharge 
his  rifle  at  and  towards  the  deceased,  firing  three  shots 
at  him  in  rapid  succession.  After  the  discharge  of  the 
first  shot,  the  horse  upon  which  the  deceased  was  mount- 
ed'turned  away  from  the  appellant,  but  the  appellant 
continued  to  fire  two  additional  shots.  Three  shots  took 
effect  in  the  body  of  the  deceased.  After  the  second 
shot  was  fired  the  deceased  fell  from  his  mount,  and 
thereafter  the  appellant  fired  the  third  shot.  The  testi- 
mony of  a  physician  who  examined  the  body  on  the  field 
would  indicate  that  the  third  shot  was  fired  after  the 
deceased  had  fallen  to  the  ground. 

The  appellant  was  in  possession  of  the  ranch  to  which 
he  journeyed  and  the  section  of  land  upon  which  the 
shooting  occurred  under  some  right  granted  by  his  rela- 
tives, who  possessed  said  property  by  virtue  of  a  home- 
stead entry. 

The  appellant  defended  upon  the  ground  of  self-de- 
fense, contending  that  appellant  rode  toward  him  at  a 
rapid  pace,  at  which  time  he  called  the  appellant  vile 
names,  threatened  him  with  personal  violence,  and  made 
movements  reasonably  tending  to  create  in  the  mind  of 
appellant  the  belief  that  the  deceased  was  about  to  ex- 
tract a  gun  from  his  hip  pocket.  No  weapon  was  found 
upon  the  person  of  the  deceased.  A  witness  for  appel- 
lant testfiied  that  a  brother  of  the  deceased,  shortly  after 
the  killing,  extracted  something  from  the  pocket  of  the 
deceased,  but  just  what  it  was  the  witness  did  not  know. 

It  was  developed  in  the  case  made  by  the  state  that 
blood  stains  and  spattered  brains  were  found  upon  rocki 
near  the  place  where  the  head  of  the  deceased  was  rest- 
ing, at  the  scene  of  the  homicide,  and  one  rock  was  dis- 
covered near  the  head  upon  which  appeared  some  lead 
from  a  bullet  mark,  made  by  a  bullet  striking  the  rock. 
This  subject  was  not  touched  upon  in  the  examination  in 
chief  of  the  appellant,  he  testifying  that  he  immediately 
left  the  scene  of  the  homicide,  after  the  killing,  and  gave 
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himself  up  to  the  custody  of  the  officers  of  the  law.    On 
cross-examination  appears  the  following : 

"Q.  And  you  didn't  fire  the  last  shot  while  he  was  lying 
on  the  ground,  did  you?  A.  I  don't  know.  Q.  How  do 
you  account  for  the  brains  of  the  deceased  on  those  rocks 
there?  Mr.  Sedillo:  Objected  to.  I  don't  think  that  is  a 
fair  question — how  do  you  account  for  it?  The  Court: 
Oyerruled.  Mr.  Sedillo:  Exception.  A.  Absolutely  noth- 
ing. Q.  How  do  you  account  for  that  bullet  shot  on  that 
rock  which  was  exhibited  here  yesterday?  Mr.  Sedillo: 
Same  objection.  The  Court:  Same  ruling.  Mr.  Sedil]o: 
Exception.      A.  Absolutely   nothing." 

I 

[1]  Objection  now  is  made  by  appellant's  counsel 
on  the  theory  that  such  questions  call  for  opinion  evi- 
dence ;  that  the  questions  were  immaterial,  and  that  they 
tended  to  elicit  testimony  highly  prejudicial  to  the  ap- 
pellant. The  only  objection  of  record  in  the  trial  court 
was  based  upon  the  fact  that  such  questions  were  un- 
fair. In  what  respect  they  were  unfair  is  left  to  specu- 
lation. The  other  grounds^  viz.  prejudice  and  imma- 
teriality, we  shall  not  consider,  as  the  proposition  in 
that  fbrm  was  not  raised  in  the  trial  court.  "We  are  sat- 
isfied that  the  court  did  not  err  in  permitting  the  ques- 
tion to  stand  in  the  face  of  the  objection.  The  answer 
given,  as  shown  by  the  record,  is  not  intelligible,  which 
may  be  due  to  the  misinterpretation  of  the  interpreter, 
if  one  were  used.  The  extent  to  which  cross-examina- 
tion may  be  permitted  is  ordinarily  for  the  determina- 
tion of  the  trial  court  in  the  exercise  of  sound  diBcretion. 
Prom  the  necessity  of  the  case  the  method  and  extent 
of  the  cross-examination  must  depend  very  largely  upon 
the  discretion  of  the  trial  judge.  State  v.  Carter,  21  N. 
M.  166,  170,  153  Pac.  271.  The  court  did  not  abuse  its 
discretion  in  permitting  the  questicms  to  stand. 

[2]  A  witness  for  the  appellant  testified  that  the 
general  reputation  of  the  deceased  in  the  community, 
for  violence,  turbulence,  and  quarrelsomeness,  was  bad. 
On  cross-examination  it  was  developed  that  the  witness 
knew  nothing  whatever  about  the  reputation,  as  such, 
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of  the  deceased,  but  based  his  opinion  on  his  own  per- 
sonal knowledge  of  the  deceased.  It  appeared  that  the 
witness  had  some  difficulty  with  the  deceased,  and  that 
this  was  the  dominating  influence  upon  his  mind  and 
the  real  cause  for  the  expression  of  his  opinion.  The 
court  thereupon  eliminated  such  testimony  from  the 
consideration  of  the  jury,  and  this  is  asserted  to  consti> 
tute  error. 

The  territorial  Supreme  Court  in  Territory  v.  Lobato, 
17,  N.  M.  666,  134  Pac.  222,  L.  R.  A.  1917 A,  1226,  held 
thaj;  general  reputation  of  the  deceased  for  violence,  etc., 
was  admissible,  but  did  not  determine  the  manner  or 
mode  of  such  proof,  except  to  deny  the  right  of  one  to 
show  specific  acts  to  exhibit  the  same.  In  the  note,  at 
page  661,  to  the  case  of  People  v.  Van  Gaasbeck,  reported 
in  22  L.  R.  A.  (N.  S.)  650,  tWI  be  found  numerous  cases 
discussing  this  proposition.    The  author  of  the  note  says : 

"The  question  of  proving  character — as  for  peace  and 
quietness  or  for  violence — of  the  deceased  or  of  the  ac- 
cused has  been  somewhat  confused  by  the  failure  of  the 
courts  to  distinguish  between  proof  of  character  and  proof 
of  reputation.  Where  it  is  construed  to  be  ssmonsrmous 
with  reputation,  the  general  rule  applies;  and  evidence  of 
such  character  or  reputation  can  be  proved  only  by  evi- 
dence of  general  reputation  in  the  community,  and  not  from 
the  personal  knowledge  of  the  witness." 


In  Underbill  on  Crim.  Evid.  §  325,  it  is  said: 

"The  majority  of  the  cases  reject  evidence  to  prove  the 
actual  moral  character  or  disposition  of  the  deceased,  1.  e., 
his  inclination  to  do  right,  but  admit  his  reputation  in  evi- 
dence, that  is,  the  general  knowledge  or  opinion  of  his 
character  and  disposition  which  prevails  among  his  neigh- 
bors and  acquaintances." 

'The  inquiry  as  to  character  must  be  limited  to  the 
general  reputation  of  the  person  In  the  community  of  his 
residence  or  where  he  Is  best  known,  and  the  witness  must 
speak  from  his  knowledge  of  this  general  character  and 
not  from  his  own  individual  opinion." 

— is  what  the  court  said  in  Brownlee  v.  State,  13  Tex. 
App.  255,  and  in  effect  is  the  same  as  the  courts  of 
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numerous  other  states  have  held,  as  shown  in  the  L.  B. 
A.  note,  supra.  See,  also,  Wharton  on  Homicide  (3d 
Ed.)  §  271;  8  R.  C.  L.  "Criminal  Law,"  §  205.  It  was 
not  error  to  reject  the  testimony  of  which  complaint  is 
made. 

The  court  advised  counsel  to  proceed  anew  to  qualify 
the  witness  to  testify  as  to  the  general  reputation  of  the 
deceased  for  said  traits,  but  counsel  did  not  take  advant- 
age of  such  offer,  and  consequently  is  in  no  position  to 
assert  here  with  any  success  the  proposition  that  the 
court  refused  to  permit  counsel  to  further  interrogate 
the  witness  for  the  purpose  of  qualifying  him. 

[3]  The  appellant  requested  the  court  to  give  to  the 
jury  the  following  instruction,  which  was  refused : 

"The  Jury  are  instructed  that  under  the  laws  of  this 
^tate  persons  traveling  may  carry  arms  for  their  protec- 
tion and  while  actually  prosecuting  their  journey,  and  may 
pass  through  settlements  on  their  road  without  disarming, 
and  in  this  case  you  are  instructed  that  the  defendant, 
Jacobo  Sedillo,  under  the  laws  of  this  state,  had  a  right  to 
carry,  his  rifle  in  traveling  from  Socorro  to  his  ranch  or 
place  occupied  and  claimed  by  him  in  this  cause,  if  he 
did  so  carry  it.' 


»f 


Appellant's  counsel  admit  that  the  law  as  applied  in 
many  of  the  states  would  not  permit  of  the  conclusion 
that  the  appellant  was  a  ''traveler,"  but  assert  that  he 
was  such  a  person  within  the  ordinary  meaning  of  the 
statute. 

We  are  unable  to  see  the  materiality  of  the  instruc- 
tion. In  the  res  gestae  of  the  case  it  was  developed,  it 
is  true,  that  appellant  did  carry  a  weapon  on  his  jour- 
ney from  Socorro  to  his  ranch,  but  the  act  for  which  he 
was  indicted  was  committed  after  he  had  reached  his 
objective,  at  which  time  his  journey  was  at  an  end.  See 
Eslava  v.  State,  49  Ala.  355.  We  not  only  think  that 
it  was  wholly  immaterial  in  the  case  whether  he  was  a 
''traveler"  or  not,  and  therefore  had  the  right  to  remain 
armed,  but  that  the  instruction  was  properly  refused 
liecause  he  was  not  a  traveler.     Our  statute,  §  1708, 
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Code  1915,  permits  'travelers''  to  carry  arms  for  their 
own  protection  ''while  actually  prosecuting  their  jour- 
ney."   In  40  Cyc,  858,  it  is  said : 

"Statutes  prohibiting  the  carrying  of  deadly  weapons 
frequently  except  travelers  or  persons  on  a  journey.  Aa 
these  exceptions  are  designed  to  allow  persons  to  protect 
themselves,  when  among  strangers,  against  dangers  which 
are  not  supposed  to  exist  among  friends  and  neighbors,  a 
person  is  a  traveler,  or  is  on  a  journey,  within  their  mean- 
ing, when  he  takes  a  trip  outside  the  ordinary  routine  of  his 
business,  to  a  point  far  enous^  distaqt  from  his  home  to  carry 
|)im  beyond  the  circle  of  his  neighbors." 

Various  definitions  of  the  word  "traveler"  will  be 
f  ^und  in  the  books,  but  all  agree  that  the  mere  passage 
of  one  from  one  place  to  another,  without  certain  at- 
tendant circumstances,  does  not  constitute  one  a  traveler 
within  the  exception  to  the  statutory  prohibition  against 
carrying  deadly  weapons.  In  State  v.  Smith,  157  Ind. 
241,  61  N.  E.  566,  87  Am.  St.  Itep.  205,  the  court  said : 


"The  evil  sought  to  be  remedied  by  said  section  was  the 
insecurity  of  life  caused  by  the  pernicious  habit  of  carrying 
concealed  weapons  and  the  consequent  demoralization  of 
society.  The  word  'traveler,'  when  used  in  a  broad  sense, 
designates  one  who  travels  in  any  way,  distance  not  being 
material.  It  is  clear  that  the  Legislature  did  not  use  the 
word  in  this  sense,  for  such  signification  would  destroy  the 
very  purpose  for  which  the  section  was  enacted,  by  licens- 
ing, rather  than  suppressing,  the  practice  of  carrying  con- 
cealed weapons.  It  is  manifest,  therefore,  that  the  word 
was  employed  in  a  more  limited  sense,  and  was  intended 
to  designate  a  person  traveling  at  least  such  a  distance 
as  takes  him  among  strangers,  with  whose  habits,  conduct, 
and  character  he  is  not  acquainted,  where  unknown  dan- 
gers may  exist,  from  which  there  may  be  a  necessity  to 
protect  himself  by  preparing  for  a  defense  against  an  at- 
tack. It  follows  that,  to  come  within  the  exception  of  said 
section,  the  travel  must  be  without  the  ordinary  habits, 
business,  or  dntles  of  the  person,  and  at  least  to  such  dis- 
tance from  his  home  as«takes.hlm  beyond  the  circle  of  his 
general  acquaintances,  among  strangers  with  whose  habits, 
conduct,  and  character  he  is  not  acquainted." 

The  foregoing  definition  is  about  as  accurate  as  the 
subject  requires,  but,  in  our  opinion,  should  not  be  taken 
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literallj  as  the  yardstick  for  determining  when  one  is  a 
''traveler"  under  all  circumstances.  In  Bain  v.  State, 
38  Tex.  Cr.  E.  635,  44  S.  W.  518,  the  court  held  that  the 
word  as  used  in  the  deadly  weapon  statute  did  not  mean 
one  who  travels  in  any  way,  one  who  makes  a  journey  or 
goes  from  place  to  place,  but  said  that,  as  the  legislature 
had  not  defined  the  word,  it  was  difficult  to  determine 
who  was  a  traveler.  In  Wilson  v.  State,  68  Ala.  41,  the 
court  held  that  it  was  impossible  to  lay  down  any  ''un- 
bending tnle  or  determine  the  distance  which  will  char- 
acterize the  act  as  a  journey  or  the 'actor  as  a  traveler," 
much  depending  upon  the  circumstimces  of  each  partic- 
ular case.  The  court  also  said,  in  effect,  that  the  circum- 
stances of  the  case  should  be  weighed  by  the  jury  in  de- 
termining whether  the  accused  was  traveling,  except  in 
those  cases  where  it  was  plain  that  the  accused  was  or 
was  not  a  traveler  or  engaged  in  traveling,  in  which 
events  the  court  might  instruct  the  jury  that  the  accused 
was  or  was  not  a  traveler. 

The  appellant  in  the  case  at  bar  was  not  a  '* traveler" 
as  defined  in  the  case  of  Smith  v.  State,  supra,  when 
journeying  from  his  home  to  his  ranches.  Having 
reached  his  destination,  viz.  his  ranch,  his  journey,  at  all 
events  then  ended,  and  clearly  his  passage  from  his  head- 
quarters on  said  ranch  to  the  place  where  the  homicide 
occurred,  being  on  the  premises  of  said  ranch,  would 
not  make  him  a  "traveler"  within  the  meaning  of  the 
statute. 

[4]  The  appellant  submitted  to  the  trial  court  an 
instruction  advising  the  jury  as  follows : 


*ti 


'The  jury  are  Instructed  that  under  the  laws  of  this 
state  that  persons  have  a  right  to  carry  deadly  weapons 
on  their  landed  estate  if  intoxicating  liquors  are  not  sold 
on  said  premises.  And  in  this  case»  you  are  instructed  that 
the  defendant,  *  •  «  under  the  laws  of  this  state, 
had  a  right  to  carry  his  rifle  at  his  ranch  or  place  occupied 
and  claimed  hy  him  as  his  landed  estate  in  this  cause,  if 
he  did  BO  carry  it." 
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The  court  refu&ed  to  give  said  instruction.  The  in- 
struction requested  is  based  upon  the  provisions  of  sec- 
tion 1701,  Code  1915,  which  provides: 

"Any  person  who  shall  carry  a  deadly  weapon,  either 
concealed  or  otherwise,  in  or  about  the  settlements  of 
this  state,  except  it  be  in  his  or  her  residence  or  on  his 
or  her  landed  estate,  if  intoxicating  liquors  are  not  sold 
on  any  such  premises,"  etc. 

That  part  of  the  requested  instruction  which  seta  forth 
the  substance  of  the*  statute  appears*  unobjectionable  aa 
a  proposition  of  law ;  but  the  latter  part  of  the  instruc- 
tion, in  which  the  law  of  the  statute  was  attempted  to 
be  applied  to  the  case  at  bar,  is  erroneous,  in  that  it  is 
predicated  upon  the  assumption  that  intoxicating  liquors 
were  not  sold  on  the  'landed  estate"  of  appellant, 
whereas  the  record  of  the  evidence  is  silent  as  to  that 
fact.  The  instruction  was  therefore  properly  refused  be- 
cause erroneous  and  not  based  on  the  evidence. 

[5]  The  court  refused  to  give  appellant's  instruc- 
tion numbered  12.  It  was  to  the  general  effect  that 
if  the  jury  believed  from  the  evidence  that  the  shot 
which  the  appellant  fired  into  the  head  of  the  deceased 
was  fired  by  appellant  while  the  deceased  was  lying  on 
the  ground  and  after  he  was  dead,  that  the  jury  could 
not  look  to  such  act  of  the  appellant  for  the  purpose  of 
imputing  any  offense  to  him,  ''for  he  could  not  in  this 
case  be  convicted  of  any  offense  on  account  of  having 
fired  a  shot  into  a  dead  body."  It  was  not  incumbent 
on  the  court  to  give  that  instruction.  The  instruction 
attempted  to  segregate  the  two  shots  fired  into  the  body 
of  the  deceased  from  the  one  which  took  effect  in  his 
head.  From  an  inspection  of  certain  evidence  adduced 
on  the  part  of  the  state  the  supposition  seems  apparent 
that  the  state  contended  that  the  first  shot  fired  by  ap- 
pellant entered  the  abdomen,  the  second  the  back,  and 
the  last  one  the  head,  and  that  the  last  shot  was  fired 
when  the  deceased  was  prone  on  the  ground  in  a  lifeless 
condition.     The  testimony  of  the  appellant  indicated 
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that  when  he  fired  the  third  and  last  shot  the  body  of 
the  deceased  was  ''jumping  up  and  down,'*  but  he  did 
not  know  in  what  order  the  shots  took  effect  in  the  body 
of  the  deceased  or  that  they  took  any  effect  at  all.  We 
see  no  occasion  for  the  giving  of  the  instruction  requested 
by  appellant.  The  court  instructed  the  jury  that,  in 
order  to  convict  the  appellant  of  murder  in  the  second 
degree,  they  must  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  appellant  did  shoot  off  and  dis- 
charge a  rifle  at  and  toward  the  deceased,  thereby^  in- 
flicting ''in  and  upon  the  head,  and  in  and  upon  the 
body  of  him,  the  said  Antonio  Qianera,  three  mortal 
woujids,  of  which  said  mortal  wounds  the  said  Antonio 
Oianera  then  and  there  died."  Under  that  instruction 
manifestly  the  jury  was  not  entitled  to  convict  the  ap- 
pellant, unless  they  believed  that  all  three  shots  fired  by 
the  appellant  inflicted  mortal  wounds  upon  the  body 
of  the  deceased,  and  that  from  all  three  mortal  wounds 
the  deceased  died.  This  instruction  was  perhaps  more 
favorable  to  the  accused  than  that  to  which  he  was  en-, 
titled,  but  it  manifestly  gave  the  jury  to  understand 
that  they  could  not  convict  the  appellant  if  they  be- 
lieved that  the  shot  in  the  head  was  received  after  the 
life  of  the  deceased  had  become  extinct.  The  proposi- 
tion for  whigh  the  appellant  contends  was  therefore  cov- 
ered by  the  court,  but  in  different  language,  and,  the  in- 
struction of  the  court  fully  protecting  the  defendant  in 
this  regard,  the  court  did  not  err  in  refusing  said  in- 
struction. 

[6]  The  last  proposition  urged  by  the  counsel  for 
appellant  concerns  alleged  improper  argument  of  the 
district  attorney.  The  bill  of  exceptions  indicates 
that  during  the  opening  argument  of  the  district  attor- 
ney he  stated  that  when  the  appellant  reached  his  cabin 
and  entered  the  presence  of  his  employes,  immediately 
after  the  homicide  had  occurred,  he  asked  for  and  re- 
ceived a  cup  of  coffee,  but  did  noi  then  state  to  his  men 
that  he  had  been  assaulted  by  the  deceased  with  a  pistol 
or  that  he  took  the  life  of  the  deceased  in  self-defense. 
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The  bill  of  exceptions  on  this  proposition  is  as  follows : 

"The  district  attorney,  in  the  course  of  his  opening  ar* 
gument,  in  summing  up  the  case  to  the  Jury  on  hehalf  of  the 
state,  stated,  in  substance  and  effect,  that  the  defendant 
*  *  *  had  failed  to  testify  and  to  show  by  evidence  of 
his  witnesses  that  at  the  time  when  he  returned  from 
the  place  of  the  homicide  to  the  calSin  or  well,  where  Juan 
Sanchez  (and  others)  were,  immediately  after  the  shooting 
took  place,  and  wbile  the  defendant  had  such  matter  fresh 
in  his  mind,  that  he  failed  to  testify  and  to  show  that  he 
had  stated  to  said  parties  that  the  deceased  had  attacked 
him  viciously  with  a  pistol,  but  that  instead  that  the  de- 
fense had  shown,  or  it  was  shown  by  the  evidence  in  the 
case,  that  the  defendant  had  taken  a  cup  of  coffee,  and 
that  the  defendant  had  utterly  failed  to  show  that  he  had 
stated  to  said  parties  that  the  defendant  in  doing  the  shoot- 
ing had  acted  in  self-defense,  and  that  the  deceased  had 
attacked  him  with  a  pistol,  and  that  this  was  a  fact  or 
point  in  the  case  which  the  Jury  would*  have  to  consider, 
and  that  if  the  deceased  had  been  armed  and  had  attacked 
the  defendant  with  a  pistol  the  way  in  which  the  defendant 
testified,  that  the  defendant  would  not  have  failed  to  have 
shown  by  his  evidence  and  the  evidence  of  the  other  parties 
named,  that  he  had  tol'd  such  fact  to  the  said  parties  at 
the  time  when  he  returned  from  the  place  of  the  homi- 
cide to  where  said  parties  were  at  the  cabin  or  well  im- 
mediately after  the  shooting,  and  that  therefore,  it  was 
clear,  or  it  was  to  be  deduced  from  the  failure  of  the  de- 
fense to  adduce  such  testimony  when  it  was  in  their  power 
to  do  so,  that  the  story  of  defendant  as  to  that  point,  which 
was  the  most  vital  point  in  the  case,  was  false  and  was  a 
made  up  story  in  this  case.  The  defendant,  by  his  at- 
torneys, objected  to  this  line  of  argument,  and  requested 
the  court  to  instruct  the  Jury  to  disregard  it.  The  court 
overruled  this  objection  and  refused  this  request  and  di- 
rected the  district  attorney  to  proceed  with  his  arguni^ent; 
to  which  ruling  of  the  court  the  defendant  excepted  at  the 
time." 


The  appellant  contends  here  that  the  argument  of  the 
district  attorney  was  not  to  the  effect  that  the  evidence 
showed  that  the  appellant  failed  to  make  such  a  state- 
ment, but  that  the  defendant  had  failed  to  prove  that 
he  had  made  such  a  statement.  Counsel  for  appellant 
assert  that  this  constitutes  error  because  it  transcends 
the  bounds  of  legitimate  argument  and  goes  beyond  the 
rule  laid  down  in  State  v.  Graves,  21  N.  M.  556,  157  Pac. 
160.    The  rule  of  that  case  is: 
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"CounBel,  in  addressing  a  jury,  when  arguing  within  the 
bounds  of  admitted  or  disputed  facts,  should  enjoy  the 
greatest  latitude  consistent  with  decorum  and  a  reasonable 
ambition  to  win  success  by  honorable  means.  *  •  • 
The  trial  court  enjoys  peculiar  facilities  for  observing  the 
propriety  or  impropriety  of  forensic  arguments,  and  its  dis- 
cretion, when  invoked,  should  rarely  be  interferred  with,  in 
the  absence  of  obvious  or  probable  injury." 

Authority  is  cited  by  appellant  to  the  general  effect 
that  the  error  was  in  commenting  on  evidence  that  might 
have  been  but  was  not  given  by  witnesses,  it  being  the 
function  of  attorneys  to  comment  on  the  evidence  which 
has  been  given,  not  upon  that  w|iich  might  have  been 
given.  The  state  contends  that  the  comment  was  not 
upon  any  independent  and  collateral  fact  outside  of  the 
record,  but  was  upon  the  acts  and  omissions  of  the  de- 
fendant which  formed  a  part  of  the  res  gestae.  We 
seriously  doubt  that  any  act  of  the  appellant  occurring 
at  the  cabin  after  the  commission  of  the  homicid'e  con- 
scitute'1  a  part  of  the  res  gestae  of  the  case,  or  that  he 
could  properly  testify  as  to  any  statement  he  may  have 
made  to  his  employes  as  to  the  cause  of  the  homicide. 
Th(  preposition  submitted  involves  some  difficulty  in 
order  xo  properly  solve  it  on  its  merits.  The  defense 
was  self-defense,  and  it  would  appear  but  natural  to  one 
who  honestly  killed  another  in  self-defense  to  make 
known  that  defense  to  his  friends  whom  he  encountered 
immediately  after  the  homicide  occurred,  and  that  his 
failure  to  do  so  involves  the  inference  that  he  did  not 
take  the  life  in  self-defense.  Manifestly  this  disparages 
the  plea  of  self-defense.  But  we  are  disinclined  to  dis- 
I/Ose  of  the  question  on  its  merits.  The  reason  for  this 
is  that  we  are  not  advised  by  the  record  of  the  reason 
for  the  objection  to  this  argument — ^whether  it  was  be- 
cause the  argument  was  based  upon  facts  outside  of  the 
record  or  otherwise,  the  bill  of  exceptions  not  giving  us 
any  light  on  this  proposition.  Perchance  the  reason  for 
the  objection  was  foreign  to  the  reason  now  asserted  here 
why  the  action  of  the  trial  court  was  erroneous.  It  is  a 
rule  in  this  jurisdiction  that  objection  must  be  made  to 
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improper  argument  and  a  request  made  to  take  it  from 
the  consideration  of  the  jury,  but  it  has  not  heretofore, 
we  believe,  been  held  that  the  ground  of  the  objection 
must  be  specified.  We  hold  that  the  g^round  of  the  ob- 
jection to  alleged  improper  argument  to  the  jury  must 
be  specified  and  made  known  to  the  court,  so  that  the 
court  may  intelligently  rule  thereon,  and  that  when  this 
is  not  done  the  proposition  is  not  properly  reviewable 
here  on  appeal.  This  is  consistent  with  the  rule  so  often 
announced  by  this  court,  that  objections  to  evidence  and 
the  action  of  the  trial  court  in  other  instances  must  be 
specifically  made  knoyn,  so  that  a  complete  determina- 
tion of  the  proposition  of  law  may  be  first  had  in  the 
trial  court.  We  apprehend  that  this  imposes  no  extra- 
ordinary burden  on  counsel,  and  better  assists  the  trial 
court  to  administer  justice  in  the  premises.  If  this  wire 
not  the  correct  rule  then  ofttimes  perchance  reversals 
here  would  be  effected  upon  propositions  of  law  neither 
submitted  nor  determined  by  the  trial  court — an  anoma- 
lous situation,  to  say  the  least. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed,  and  it  is  so  ordered. 

Parker  and  Roberts,  J.J.,  concur. 


[No.   2110,  AprU  25,   1918.] 
[Rehearing  Denied  Sept.  6,  1918.] 

GOMEZ  V.  ULIBARRI  (DE  GOMEZ,  Intervener). 

SYLLABUS  BY  THE  COURT. 

1.  When  plaintiff's  claim  is  based  on  contract,  a  counter- 
claim under  the  first  clause  of  section  4116,  Code  1915,  must 
arise  out  of  the  subject  matter  of  plaintiffs  action  or  be 
connected  therewith  or  related  thereto;  and  under  the 
second  clause  of  said  section  it  must  be  on  contract,  whether 
it  be  founded  on  that  declared  on  by  the  plaintiff  or  any 
other,  however  disconnected  or  independent.  P.  567 

2.  In  order  to  be  entitled  to  Intervene  under  section 
4296,  Code  1915,  it  is  necessary  that  the  interest  of  the 
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interyener  in  the  matter  in  litigation  be  direct  and  of  a 
substantial  nature,  not  indirect,  inconsequential,  or  con- 
tingent, p.  668 

Appeal  from  District  Court,  Rio  Arriba  County ;  Ab^ 
bott,  Judge. 

Action  by  P.  J.  Oomez  against  Jose  Dario  Ulibarri 
and  Dolores  U.  De  Qomez  intervenes.  Judgment  for 
plaintiff  and  defendant  appeals.  Reversed  and  remand- 
ed. 

See,  also,  169  Pac.  301. 

A.  B.  Renehan,  of  Santa  Fe,  (and  J.  I.  Hollings- 
WORTH,  of  Santa  Fe,  of  counsel),  for  appellant. 

The  statutes  of  this  state  authorize  or  permit  a  de- 
fense or  counter  claim  pleaded  as  new  matter,  in  ordi- 
nary and  concise  language,  without  repetition. 

Codif .  1915,  sec.  4115,  4116 ;  Agua  Pura  Co.  v.  May- 
or et  al.,  10  N.  M.  6 ;  Field  v.  Sammis,  12  N.  M.  36 ;  La 
Mesa  Community  Ditch  v.  Appelzoeller  et  al.,  140  Pac. 
1051;  25  Am.  and  Eng.  Enc.  of  Law,  p.  571,  et  seq.  (2d 
edition);  Pomeroy's  Code  Remedies,  p.  853,  et  seq.; 
King  V.  Campbell,  81  S.  W.  635 ;  Crane  v.  Murray  et  al., 
80  S.  W.  280. 

The  court  erred  in  permitting  the  filing  of  the  petition 
of  intervention  and  overruling  appellant's  demurrer  to 
same,  because  the  matters  stated  in  the  petition  were  not 
intervenable  matters  under  the  statute  and  the  inter- 
venor  had  no  such  interest  with  the  plaintiff  or  def  endapt 
or  against  both  of  them,  as  authorized  her  to  intervene. 

Codif.  1915,  sees.  4296,  4297,  4298;  Meyer  and  Sons 
Co.  V.  Black,  4  N.  M.  352 ;  Union  Trust  Co.  v.  A.  T.  & 
S.  F.  R.  Co.,  8  N.  M.  327 ;  Field  v.  Sammis  et  al.,  12  N. 
M.  36 ;  Miller  v.  City  of  Socorro,  9  N.  M.  416 ;  First  Na- 
tional  Bank  of  Las  Vegas  v.  Clark  (Adler  et  al.,  inter- 
venors),  153  Pane.  69;  17  Am.  and  Eng.  Enc.  of  Law 
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(2d  edition),  p.  180  et  seq.;  Smith  v.  Gale,  114  U-  S. 
509 ;  Consolidated  Liquor  Co.  v.  Scotello  &  Nizzi  et  al., 
21  N.  M.  485,  487 ;  Lewis  v.  Harwood,  28  Min.  428,  10 
N.  W.  586;  Potlach  Lumber  Co.  v.^Runkel  (Idaho),  23 
L.  R.  A.  (N.  S.)  536. 

Our  own  Supreme  Court  has  in  the  case  of  the 
First  National  Bank  of  Las  Vegas  v.  Clark,  supra,  cov- 
ered the  question  of  what  ** interest"  one  must  have  in 
order  to  intervene.  The  court  in  the  Las  Vegas  case  re- 
cites several  New  Mexico  decisions,  to-wit : 

Meyer  and  Sons  Co.  v.  Black,  4  N.  M.  368;  Miller  v. 
Socorro,  9  N.  M.  416 ;  Field  v.  Sammis,  12  N.  M.  36. 

E.  P.  Davies,  of  Santa  Fe,  for  appellees. 

STATEMENT  OP  PACTS. 

This  is  a  suit  by  P.  J.  Gomez,  the  appellee,  against  Jo- 
se Dario  Ulibarri,  appellant,  to  recover  an  alleged 
stated  account  for  board  and  lodging  alleged  to  have 
been  furnished  by  appellee  to  appellant  in  the  sum  of 
$240.  Appellant  answered  by  denying  the  allegations  of 
the  complaint  of  the  appellee,  and  further  answered  by 
way  of  cross-complaint  and  counterclaim,  in  which  he 
alleged  the  facts  that  Dolores  Ulibarri  de  Oomez  was  his 
sister  and  the  wife  of  appellee;  that  their  mother,  Ra- 
mona  Valdez  de  TJlibarri,  died  intestate  April  5,  1911, 
seised  of  certain  real  and  personal  property;  that  he 
and  said  Dolores  Ulibarri  de  Gomez  were  the  sole  and 
only  heirs  at  law  of  their  said  mother;  that  said  real 
estate  during  the  life  of  their  said  mother  was  improved 
and  furnished  for  hotel  business,  and  that  appellee,  from 
the  date  of  the  death  of  said  Ramona  Ulibarri,  and  up  to 
the  time  of  the  institution  of  this  suit,  had  used  and  oc- 
cupied said  premises  in  the  conduct  and  operation  of 
the  hotel  business;  that  appellant  owns  certain  lands 
adjoining  said  premises,  and  had  constructed  a  three- 
room  house  thereon,  and  that  said  appellee  had,  under 
a  verbal  contract  between  himself  and  appellant,  used 
said  three  rooms  in  connection  with  hi^  said  hotel  busi- 
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ness,  and  agreed  to  pay  said  appellant  one-half  of  the 
income  from  said  three  rooms  so  used  in  connection  with 
said  hotel  business;  that  there  has  been  no  accounting 
by  said  appellee  to  said  appellant  for  the  use  of  said  ho- 
tel and  three  rooms  so  constructed  by  said  appellant, 
and  no  payment  for  said  use  and  occupation  of  said 
hotel  and  said  three  rooms  belonging  to  appellant  save 
and  except  the  sum  of  $30,  which  was  paid  by  appellee 
to  appellant  on  account  thereof. 

To  all  the  new  matter  set  forth  in  the*  answer  of  said 
appellant  by  way  of  cross-complaint  and  counterclaim  ap- 
pellee demurred.  Said  demurrer  was  promptly  sustained 
by  the  court  '*on  the  ground  that  said  Dolores  Ulibarri 
de  Gomez  is  a  necessary  party  to  a  complete  determina- 
tion of  said  action."  On  the  same  day  petition  of  said 
Dolores  Ulibarri  de  Gomez  to  intervene  as  party  plain- 
tiflF  in  the  said  cause  was  granted  by  order  of  the  court. 
Said  intervener  in  her  said  petition  of  intervention  set 
out  seven  causes  of  action  against  said  appellant,  in 
which  she  alleges  that  she  is  the  wife  of  appellee  and  sis- 
ter of  appellant ;  that  she,  on  or  about  April  1,  1904,  be- 
gan to  conduct  and  operate  a  hotel  business  in  the  build- 
ing owned  by  her  mother,  Ramona  Valdez  de  Ulibarri; 
that  her  said  mother  was  old  and  infirm  and  needed  the 
care  and  attention  of  said  intervener,  and  in  considera- 
tion of  such  care  and  attention  her  mother  granted  her 
the  use  of  her  hotel  building  and  personal  property  with 
which  to  conduct  and  operate  the  hotel  business  free 
from  any  charge  or  rent,  and  granted  her  all  profits  so 
made  out  of  said  hotel ;  that  said  appellant  boarded  and 
roomed  with  her  at  said  hotel  for  about  ten  years;  said 
intervener  in  her  petition  of  intervention  sues  said  ap- 
pellant for  the  sum  of  $2,700  and  interest  thereon  for 
board  and  lodging  which  she  alleges  she  furnished  said 
appellant,  and  also  sues  said  appellant  for  the  sum  of 
$500,  which  she  alleges  she  loaned  said  appellant,  and 
which  he  never  returned  to  her;  also  for  the  sum  of 
$25,  which  she  alleges  she  paid  as  taxes  on  said  real  es- 
tate as  appellant's  share;  also  for  the  sum  of  $240  for 
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washing  and  cleaning  all  appellant's  clothes  for  a  per- 
iod of  about  ten  years;  also  for  $100,  which  said  inter- 
vener alleges  appellant  collected  for  her  from  some  third 
party,  and  for  which  he  never  accounted  to  her.  Also 
said  intervener  alleges  that  for  the  year  beginning  April 
1,  1913,  and  ending  April  1,  1914,  she  permitted  the  ap- 
pellee to  make  an  agreement  with  said  appellant  for  the 
settlement  of  a  claim  against  appellant  for  board  and 
room,  and  agreed  that  the  sum  of  $240  should  be  the 
amount  of  the  indebtedness  of  appellant  for  room  and 
board  for  that  year,  and  for  that  year  only,  and  she 
thereby  consented  and  agreed  that  said  claim  for  that 
one  year  was  a  personal  claiin  of  appellee  against  ap- 
pellant. Also  said  intervener  alleges  that  said  Ramona 
Valdez  de  Ulibarri  died  intestate  April  5,  1911 ;  that 
she  and  appellant  were  the  sole  and  only  heirs  at  law 
of  their  said  mother,  Ramona  Valdez  de  Ulibarri ;  that 
said  hotel  building  of  her  said  mother  is  the  building 
in  which  she  conducted  her  said  hotel  business,  and  that 
upon  said  property  she  had  expended  the  sum  of  $1,100 
in  improvements.  Said  intervener  therefore  prays  that 
said  property  may  be  partitioned,  and,  if  necessary  to 
partition,  that  the  same  may  be  sold,  and  that  she  be 
credited  with  the  sum  of  $1,100  in  payment  for  im- 
provements she  made  upon  said  property.  To  this  pe- 
tition of  intervention,  appellant  demurred  as  follows : 

"Comes  now  the  defendant  In  the  above  cause,  *  •  • 
and  demurs  to  the  intervention  petition  herein,  and  moves 
to  strike  the  same  from  the  files,  and  for  ground  of  said 
demurrer  and  motion  shows  to  the  court:  That  said  pe- 
tition does  not  disclose  any  interest  on  the  part  of  peti- 
tioner in  the  matter  in  litigation,  such  as  is  contemplated 
and  required  by  the  statute  in  such  case  made  and  pro- 
vided." 

Said  demurrer  of  appellant  to  the  petition  of  inter- 
vention was  promptly  overruled.  Upon  the  disposition 
of  said  demurrer  and  motion  to  strike  said  petition  of 
intervention,  appellant  defaulted,  and  upon  his  failure 
to  either  move  or  plead  to  the  complaint  and  petition 
of  intervention  a  referee  was  appointed  to  hear  proofs 


JANUARY  TERM,  1918.  667 

Gomez  ▼.  Ulibanri,  24  N.  M.  662. 

in  support  of  appellee's  complaint  and  intervener's  pe- 
tition of  intervention.  The  referee  proceeded,  and  up- 
on his  report  a  judgment  on  the  12th  day  of  July,  1916, 
was  rendered  against  said  appellant  in  favor  of  appel- 
lee in  the  sum  of  $240  and  interest,  and  a  money  judg- 
ment in  favor  of  the  intervener  in  the  sum  of  $2,850, 
and  that  said  real  property  described  in  intervener's 
petition  of  intervention  should  be  advertised  and  sold, 
and  after  costs  have  been  paid,  said  intervener  be  paid 
the  sum  of  $1,100  and  the  remainder,  if  any  there  be,  to 
be  divided  between  the  intervener  and  appellant.  From 
which  judgment  this  appeal  was  taken. 

OPINION  OP  THE  COURT. 

HANNA,  C.  J.  (after  stating  the  facts  as  above). 
[1]  Error  is  first  assigned  in  sustaining  appellee's  de- 
murrer to  appellant's  answer,  it  being  contended  by  ap- 
pellant that  under  our  statutes  (sections  4115,  4110, 
Code  1915)  a  party  is  permitted  a  defense  or  counter- 
claim pleaded  as  new  matter  when  stated  in  ordinary  or 
concise  language,  without  repetition,  and  that  the  sus- 
taining of  the  demurrer  was  in  effect  a  denial  of  the 
right  of  appellant  to  maintain  the  counterclaim  set  up 
in  his  pleading.  There  can  be  no  question  as  to  the 
right  of  the  appellant  to  set  up  a  counterclaim,  which 
the  statutes  in  question  clearly  confer.  This  court  pass- 
ed upon  the  question  in  the  case  of  La  Mesa  Community 
Ditch  V.  Appelzoeller,  19  N.  M.  75.  140  Pac.  1051.  Our 
statute  is  evidently  taken  from  a  Missouri  statute,  which 
was  construed  in  the  case  of  Crane  v.  Murray,  106  Mo. 
App.  697,  80  S.  W.  280,  in  which  case  the  Missouri 
court  held  that: 


"When  plaintiff's  claim  Is  based  on  contract,  a  counter- 
claim under  the  first  clause  must  arise  out  of  the  subject- 
matter  of  plaintiff's  action  or  be  connected  therewith  or 
related  thereto;  and  under  the  second  clause  it  must  be 
on  contract  whether  it  be  founded  on  that  declared  on  by 
the  plaintiff  or  any  other,  however  disconnected  or  in- 
dependent." 
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An  examination  of  the  record  discloses  that  the  de- 
murrer was  sustained  only  upon  the  ground  that  Do- 
lores Ulibarri  de  Qomez  was  a  necessary  party  to  the 
complete  determination  of  said  cause.  We  think  it  is 
therefore  clear  that  the  appellant  was  not  denied  any 
right  to  counterclaim,  the  court  simply  holding  that  his 
counterclaim  had  made  the  sister  a  necessary  party,  and 
for  this  reason  the  first  assignment  of  error  is  not  well 
taken. 

[2]  A  more  serious  question  is  presented,  however, 
by  the  second  assignment  of  error,  which  questions  the 
intervenable  interest  of  the  sister.  In  this  connection 
it  must  be  borne  in  mind  that  when  the  petition  in  in- 
tervention was  filed,  the  answer  of  appellant,  at  least 
so  far  as  his  counterclaim  or  cross-complaint  is  con- 
cerned, had  ceasQd  to  be  a  factor  in  the  case.  And  the 
issue  was  simply  as  to  the  alleged  stated  account  and 
the  general  denial  contained  in  appellant's  answer.  In 
this  issue  the  intervener  had  no  interest  direct  or  conse- 
quential, and  showed  no  such  interest  in  her  petition, 
and  appellant's  objection  to  the  filing  of  the  petition  in 
intervention  should  have  been  sustained.  We  held  in 
the  case  of  First  National  Bank  v.  Clark,  21  N.  M.  151, 
153  Pac.  69,  L.  B.  A.  1916C,  633,  that : 

"In  order  to  be  entitled  to  intervene  under  section  4296, 
Code  1915,  it  is  necessary  that  the  interest  of  the  Inter- 
vener in  the  matter  in  litigation  be  direct  and  of  a  sub- 
stantial nature,  not  indirect,  inconsequential  or  contingent." 

For  the  reasons  stated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial ;  and  it  is  so  ordered. 

BoBERTS  and  Parker,  J.J.,  concur. 
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TranBgard  y.  A.  T.  ft  S.  F.  Ry.  Co.,  24  N.  M.  669. 
[No.  2167,  Sept.  19,  1918.] 

TRANSGARD  v.  ATCHISON,  T.  &  S.  F.  RY.  CO. 

SYLLABUS  BY  THE  COURT. 
An  allegation  in  an  answer  is  to  be  taken  as  true  when 
the  plaintiff  in  reply  pleads  in  confession  and  avoidance, 
and  in  such  case  the  burden  of  proof  rests  upon  the  plaintiff 
in  establishing  his  cause  of  action,  to  prove  the  matters  so 
pleaded  in  reply. 

Appeal  from  District  Court,  San  Miguel  County;  Lea 
hy.  Judge. 

Action  by  Thomas  Transgard  against  the  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company.  Judgment  for 
plaintiff,  motion  for  new  trial  overruled,  and  defend- 
ant appeals.  Reversed,  with  instructions  to  award  ap- 
pellant a  new  trial. 

W.  C.  Rbu),  C.  M.  Botts,  G.  S.  Downer,  all  of  Albu- 
querque, and  W.  H.  Haydon,  of  E.  Las  Vegas,  for  ap- 
pellant. 

Appellee  was  not  entitled  to  recover  under  pleadings 
and  evidence. 

Sec.  4143,  Code  1915;  Dovey  v.  Lam,  (Kentucky)  4 
Ann  Cas.  16;  Sparks  v.  Sparks,  32  Pac.  892;  Jones  on 
Evidence,  sees.  178  and  179;  McComick  v.  Sadler, 
(Utah)  40  Pac.  711;  Church  of  Christ  v.  Beach,  (Wash- 
ington) 33  Pac.  1053;  Bliley  v.  Wheeler,  38  Pac.  603. 

Chas.  N.  Higgins  and  S.  B.  Davis,  Jr.,  of  E.  Las 
Vegas,  for  appellee. 

If  plaintiff  fails  to  introduce  evidence  explaining  re- 
ceipt, judgment  should  have  gone  against  him. 
Page  V.  Life  Ins.  Co.,  42  S.  E.  543. 

Burden  was  on  defendant. 

Morstat  v.  A.  T.  &  S.  P.  Ry.  Co.,  170  Pac.  886. 
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As  to  constmction  of  admission,  see: 

Bompart's  Adms.  v.  Lucas,  32  Mo.  123;  Gildersleeve 
V.  Landon,  73  N.  Y.  609 ;  Granit  Q.  M.  Co.  v.  Maginness, 
50  Pac.  269;  Town  of  Greenville  v.  Steamship  Co.,  10 
S.  E.  147 ;  McCaskill  v.  Walker,  61  S.  E.  46. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellee  sued  appellant  for  damag- 
es for  personal  injuries,  which  he  alleged  were  sustained 
by  reason  of  the  negligence  of  the  appellant.  Appellant 
denied  negligence,  and  among  other  defenses  pleaded  a 
settlement  with  appllee,  and  alleged  that  it  had  paid 
him  $250  in  full  satisfaction  of  any  and  all  claims  and 
causes  of  action  which  appellee  had  by  reason  of  his 
injury  and  that  appellee  in  consideration  of  the  sum  so 
paid  gave  appellant  a  full  and  complete  release  of  such 
claim  and  cause  of  action.  A  copy  of  the  release  was  at- 
tached to  the  answer  as  an  exhibit. 

Appellee  filed  a  reply,  and  admitted  the  execution  of 
the  release  and  the  receipt  of  the  consideration  there- 
in mentioned,  and  by  way  of  new  matter  in  his  reply  al- 
leged facts  which,  if  true,  it  will  be  assumed  were  suf- 
ficient to  avoid  said  release.  He  admitted  the  execution 
of  the  release,  but  denied  its  effect.  Upon  the  trial  ap- 
pellee introduced  evidence  which  was  sufficient  to  show 
negligence  upon  the  part  of  the  appellant  and  damage 
to  appellee  resulting  therefrom,  but  offered  no  evidence 
in  support  of  the  allegations  of  his  reply,  by  way  of 
new  matter  in  avoidance  of  said  admitted  release.  Ap- 
pellant offered  no  evidence,  and  requested  the  court  to 
instruct  the  jury  •  in  effect,  first,  that  if  it  should 
find  no  evidence  that  said  release  was  executed  under  a 
mistake  of  fact,  it  should  return  a  verdict  in  appellant's 
favor;  and,  second,  that  as  a  matter  of  law  under  the 
pleadings  and  evidence  the  appellee  was  not  entitled  to 
recovery.  Both  requests  were  refused,  and  the  court 
gave  no  instruction  upon  the  effect  of  the  release.  The 
jury  found  for  appellee,  and  assessed  his  damages  at 
$5,000.    Appellant  filed  a  motion  for  a  new  trial,  which 
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was  overruled,  and  final  jud§pnent  rendered,  from  which 
this  appeal  is  taken. 

Appellee  in  his  reply  having  admitted  the  settlement 
with  the  railroad  company,  and  the  receipt  of  the  sum 
of  $250,  and  the  execution  of  the  release  set  up  in  ap- 
pellant's  answer,  and  pleading  matter  in  avoidance,  the 
burden  of  proof  rested  upon  appellee,  in  establishing 
his  cause  of  action,  to  prove  the  matter  so  pleaded  in 
avoidance  in  the  reply.  There  was  no  issue  of  fact  uj)on 
the  question  as  to  whether  appellee  had  executed  the 
release.  He  admitted  that  he  executed  it  and  attempted 
to  avoid  its  eifect.  The  burden  of  showing  matter  in 
avoidance  rested  upon  him,  and  in  his  case  in  chief  it 
was  his  duty  to  have  presented  the  facts  in  avoidance. 
The  syllabus  of  the  case  of  Meeh  v.  Mo.  Pacific  Railway 
Co.,  61  Kan.  630,  60  Pac.  319,  states  the  rule  very  terse- 
ly as  follows: 

"An  allegation  in  an  answer  is  to  be  taken  as  true  when 
the  plaintiff,  in  reply,  pleads  in  confession  and  avoidance, 
and  in  such  case  the  burden  of  proof  rests  on  the  plaintiff, 
in  establishing  his  cause  of  action,  to  prove  the  matters  so 
pleaded  in  reply." 

This  rule  is  sustained  by  the  following  cases,  and  no 
cases  to  the  contrary  have  been  called  to  our  attention : 
Felix  V.  Railway  Co.,  60  Kan.  467,  57  Pac.  128 ;  Coal  Co. 
v.  Whittaker,  40  Kan.  123,  19  Pac.  330;  Parker  v.  La- 
nier, 82  Ga.  216,  8  S.  E.  57 ;  Clapp  v.  Cunningham,  50 
Iowa,  307 ;  Barnard  &  Co.  v.  Babbitt,  54  111.  App.  62. 
The  court  should  have  given  the  instruction  requested. 

For  the  reason  stated,  the  cause  will  be  reversed,  with 
instructions  to  the  district  court  to  award  appellant  a 
new  trial ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Parker,  J.,  concur. 
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[No.  1886.    Aug.  24,  1917.] 
[On  Rehearing,  Sept.  12,  1917.] 

STATE  V.  KIDD. 

SYLLABUS  BY  THE  COURT. 

1.  Appellant  was  convicted  of  voluntary  manslaughter. 
According  to  his  own  testimony  and  that  of  others,  he  was 
assaulted  with  a  deadly  weapon,  a  pistol,  and  threatened  with 
immediate  death.  There  was  evidence  tending  to  show  pre- 
vious illicit  relations  between  appellant  and  the  wife  of  de- 
ceased. Under  such  circumstances  it  was  not  error  to  sub- 
mit to  the  Jury  the  issue  as  to  the  guilt  of  the  defendant  of 
voluntary  manslaughter,  and  the  proof  was  sufficient  to  sup- 
port such  a  verdict.  All  that  is  required  to  reduce  a  homi- 
cide from  murder  to  voluntary  manslaughter  is  such  heat  of 
passion  arising  from  such  adequate  provocation  at  the  time 
as  to  excite  in  the  mind  such  emotions  as  anger,  rage,  sud- 
den resentment,  or  terror  as  may  be  sufficient  to  obscure  the 
reason  of  an  ordinary  man,  so  as  to  prevent  deliberation  and 
premeditation  and  to  exclude  malice,  and  to  render  the  slayer, 
acting  as  an  ordinary  man,  incapable  of  cool  reflection. 

P.  577 

2.  The  error  in  admitting  a  photograph  in  evidence  which 
has  not  been  accounted  for  is  waived  by  a  subsequent  admis- 
sion by  the  party  concerned  of  its  genuineness.  P.  5S0 

3.  Appellant  was  charged  by  the  mother  of  the  deceased 
with  illicit  relations  with  the  wife  of  the  deceased,  and  he 
failed  to  deny  the  same.  The  evidence  was  correctly  received 
by  the  court  as  an  admission  by  silence.  In  overruling  an  ob- 
jection to  the  evidence,  the  court  stated  that  he  admitted  it  on 
the  theory  of  an  admission  by  silence,  and  that  he  regarded 
the  silence  of  appellant  as  of  great  importance.  Whil€f  ex- 
ception to  the  remarks  was  taken,  no  motion  to  withdraw  the 
remarks  from  the  Jury  was  made.  It  is  held,  for  that  reason, 
that  no  available  error  intervened.  P.  582 

4.  Where  counsel  object  to  a  question  calculated  to  qual- 
ify a  witness  to  speak  to  a  certain  point,  and  have  oppor- 
tunity given  them  by  the  court  to  disqualify  the  witness,  but 
failed  to  do  so,  they  cannot  complain  of  his  testimony. 

P.  582 
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6.  A  witness  was  allowed  to  testify  that  one  of  the  defend- 
ants was  a  go-between  between  appellant  and  the  wife  of  the 
deceased.  In  so  testifying  the  witness  was  detailing  the  rea- 
sons she  had  for  ordering  the  man  away  from,  her  hotel,  and 
gave  all  of  the  facts  upon  which  she  based  her  inference 
that  he  was  a  go-between.  It  is  held  that  the  admission  of 
this  evidence  was  harmless  error  under  the  circumstances. 

P.  688 

6.  A  witness  testified  for  appellant  that  he  was  in  the 
hotel  in  front  of  which  the  homicide  occurred;  that  he  heard 
a  shot,  and  then  went  to  the  door  and  saw  the  deceased  in 
the  act  of  picking  up  a  six-shooter  from  the  ground,  and  the 
appellant  in  the  act  of  drawing  his  pistol  from  his  pocket. 
He  was  asked  on  cross-examination  whether,  shortly  after  the 
killing,  the  mother  of  the  deceased  did  not,  in  the  presence  of 
his  mother  and  a  Mrs.  Farmer,  upbraid  him  for  not  going 
to  the  assistance  of  her  son  and  saving  him  from  death,  and 
whether  Mrs.  Farmer  did  not  then  say  that  the  mother  of 
the  deceased  must  not  blame  the  witness  for  the  reason  that 
the  witness'  mother  was  holding  him,  and  that  he  could  not 
go  out  under  the  circumstances.  The  mother  of  the  deceased 
was  put  on  in  rebuttal  and  testified  to  such  conversation.  It 
is  held  that  the  testimony  was  admissible  on  the  theory  that 
the  circumstances  placed  before  the  witness  were  such  as  to 
call  for  a  denial  if  the  statements  were  untrue,  and  refiected 
upon  the  truth  of  the  testimony  of  the  witness  at  the  trial. 

P.  581 

7.  A  witness  was  asked  whether  he,  on  a  certain  occasion, 
made  a  certain  admission  concerning  his  knowledge  of  the 
homicide.  He  was  then  asked  if  he  made  the  same  admission 
to  another  person,  and  then  asked  whether  he  made  the  same 
admission  to  two  other  persons.  Held,  that  the  occasion  of 
the  admission  was  sufficiently  identified  for  the  purpose  of  the 
impeachment  P.  585 

8.  Where  the  context  of  a  question  shows  that  the  time  re- 
ferred to  must  have  been  Just  after  the  homicide,  instead  of 
Just  before,  as  it  appears  in  the  transcript,  complaint  of  the 
incompetency  of  the  evidence  will  not  be  heard  on  that  ground. 

^  P.  586 

9.  The  court  erroneously  rejected  testimony  as  to  the  ani- 
mosity of  two  witnesses  against  appellant  on  the  ground  that 
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they  had  not  been  interrogated  on  the  subject  when  on  the 
stand.  It  appears,  however,  that  two  other  witnesses  had  tes- 
tified, without  objection  or  contradiction,  to  the  facts  upon 
which  the  animosity  was  predicated.  It  is  held,  under  the 
circumstances,  the  facts  being  undisputed,  and  the  evidence 
being  merely  cumulative,  that  the  error  was  immaterial. 

P.  586 

10.  Two  cartridges,  suitable  for  use  in  the  gun  of  the  de- 
ceased, and  unsuitable  for  use  in  the  gun  of  appellant,  were 
found  in  front  of  the  hotel  where  the  homicide  occurred,  two 
days  after  the  homicide,  and  were  offered  by  appellant.  The 
circumstances  were  such  that  the  deceased  had  no  opportuni- 
ty to  unload  his  46  Colt's  six-shooter  during  the  controversy, 
and  no  proof  was  offered  that  he  did  in  fact  afterwards  un- 
load the  gun.  It  is  held  that  the  court  properly  excluded  the 
cartridges  for  want  of  relevancy.  P.  687 

11.  A  witness  testified  to  a  dying  declaration  by  deceased 
when  he  was  conscious  and  knew  of  his  imminent  and  im- 
pending death,  according  to  the  witness.  Counsel,  for  ex- 
clusion of  the  declaration,  relied  upon  the  testimony  of  physi- 
cians to  the  effect  that  the  deceased  was  in  a  semi-comatose 
state  both  before  and  after  an  operation  for  the  wounds  up- 
on him,  but  did  not  seek,  by  cross-examination,  to  disqualify 
the  declaration.  Under  such  circumstances  the  declaration 
was  properly  admitted.  P.  589 

12.  A  witness  testified  as  to  statements  made  by  a  co- 
defendant  as  to  the  circumstances  of  the  killing.  No  appli- 
cation was  made  to  have  the  evidence  limited  to  the  co- 
defendant,  and  the  evidence  at  the  time  it  was  admitted  was 
competent  against  the  co-defendant.  Under  such  circumstanc- 
es, no  complaint  can  be  made  here  by  appellant.  P.  590 

13.  Counsel  must  object  to  questions  calling  for  objec- 
tionable testimony,  and  a  subsequent  motion  to  strike  the 
same  may  be  properly  refused.  P.  590 

14.  Where  counsel,  although  given  opportunity  by  the 
court,  failed  to  cross-examine  a  witness  sufficiently  to  destroy 
the  foundation  for  secondary  evidence  of  the  contents  of  a  let- 
ter, they  cannot  be  heard  to  complain  of  the  admission  of  such 
secondary  evidence.  P.  591 
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On  Rehearing. 

15.  Where  defendant's  witness  testified  that  he  saw  de- 
ceased picking  up  a  six-shooter,  and  defendant  then  drawing 
a  pistol  from  his  pocket,  and  did  not  claim  to  have  left  the 
house  to  assist  deceased,  testimony  that  he  was  reproached 
by  deceased's  mother  for  not  assisting  deceased,  and  that  a 
person  present  had  said  that  he  should  not  be  blamed,  ad- 
mitted because  calling  for  denial  by  witness  and  as  reflecting 
upon  his  credibility,  was  irrelevant.  P.  692 

16.  In  a  prosecution  for  murder  the  erroneous  admission' 
of  irrelevant  evidence  to  discredit  defendant's  principal  wit- 
ness, and  his  only  witness  on  a  material  point,  was  preju- 
dicial, and  entitled  defendant  to  a  reversal.  P.  693 

Appeal  from  District  Court,  Mora  County;  D.  J. 
Leahy,  Judge. 

Oscar  Kidd  was  convicted  of  voluntary  manslaughter 
and  he  appeals.  Reversed  and  remanded,  with  instruc- 
tions to  'grant  a  new  trial. 

H.  W.  Claek,  of  San  Francisco,  CaL,  and  S.  B.  Davis, 
Jr.,  of  East  Las  Vegas,  for  appellant. 

H.  S.  Bowman,  Assistant  Attorney  General,  for  the 
State. 

PARKER,  J.  The  appellant,  together  with  one  Bert 
Jay,  was  indicted  for  the  murder  of  Paul  Tyler.  Jay 
was  acquitted  and  the  appellant  was  found  guilty  of 
voluntary  manslaughter.     He  brings  this  appeal. 

It  appears  that  Jay  and  appellant  were  in  the  town 
of  Roy  on  October  14,  1915,  and  were  preparing  to 
leave  the  town  for  the  ranch  where  they  were  then  liv- 
ing. They  hitched  their  team  to  a  wagon  loaded  with 
supplies,  and  left  it  near  the  Tyler  Hotel,  which  was 
conducted  by  the  father  and  mother  of  the  deceased. 
They  went  to  the  hotel  for  the  purpose  of  getting  some 
articles  which  they  had  left  in  the  room  they  had  occu- 
pied. Upon  arriving  at  the  hotel  they  were  met  by  Sam 
Tyler,  the  father  of  the  deceased,  to  whom  they  stated 
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what  they  wanted,  and  he  told  them  to  wait  until  he 
could  go  upstairs  and  get  them  the  articles.  Mrs.  Sam 
Tyler  came  out  of  the  hotel  before  her  husband  started 
upstairs  to  get  the  articles.  She  testified  that  as  her 
husband  was  going  for  the  articles,  and  after  he  was 
out  of  her  sight,  her  son,  the  deceased,  stepped  out  of 
the  hotel  and  walked  up  to  Bert  Jay  and  ordered  him 
off  the  premises,  and  that  he  spoke  to  the  appellant  and 
told  him  that  he  had  been  ordered  away  from  there 
long  ago  and  that  he  had  come  back,  and  that  they  had 
hot  words ;  that  thereupon  the  appellant  pulled  his  gun 
and  shot  the  deceased  and  then  shot  again ;  that  the  de- 
ceased was  weakened  physically  by  the  shots,  and  stag- 
gered back  and  fell  when  he  finally  succeeded  in  pulling 
his  gun,  and  Jay  rushed  in  and  knocked  it  out  of  his 
hand;  that  the  deceased's  hands  were  hanging  down,  a 
cigarette  in  one  of  them,  his  gun  untouched,  at  the  time 
the  shooting  began. 

The  appellant  and  Tyler  both  testified  to  an  ^entirely 
different  state  of  facts.  They  both  testified  that  the  de- 
ceased, when  he  came  out  of  the  hotel,  walked  up  to  the 
appellant,  pulled  his  gun,  and  said  to  him,  ''Oscar  Eidd, 
I  am  going  to  kill  you,  you  God  damned  son  of  a  bitch !" 
that  Jay  thereupon  reached  to  catch  the  gun  of  the  de- 
ceased, but  missed  it  and  struck  the  deceased's  arm, 
causing  him  to  drop  the  gun;  that  he  and  the  deceased 
both  reached  for  the  gun,  but  that  the  deceased  got  it 
first.  They  both  testified  that  appellant  did  not  pull 
his  gun  until  after  the  deceased  pointed  his  gun  at  ap- 
pellant; that  he  did  not  shoot  until  after  the  gun  had 
been  knocked  out  of  the  hand  of  the  deceased  and  until 
he  was  picking  the  same  up  from  the  ground;  that  the 
deceased,  after  the  first  shot,  straightened  up  and  point- 
ed his  gun  at  the  appellant,  and  that  appellant  there- 
upon fired  the  second  shot;  that  after  the  second  shot 
was  fired  they  both  ran  around  the  corner  of  the  hotel. 

There  was  evidence  introduced  in  the  case  tending  to 
show  illicit  relations  between  the  appellant  and  the 
wife  of  the  deceased  prior  to  the  homicide. 
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[1]  The  first  and  most  important  question  presented 
in  behalf  of  appellant  is  to  the  effect  that  there  was  no  ev- 
idence in  the  case  to  support  the  verdict  of  guilty  of  vol- 
untary manslaughter.  The  argument  in  support  of  this 
proposition  proceeds  upon  the  theory  that  the  evidence 
for  the  prosecution  made  out  a  clear  case  of  murder  in 
the  first  degree.  On  the  other  hand,  the  evidence  for 
the  defense  made  out  a  clear  case  of  self-defense.  It  is 
therefore  argued  that  there  is  no  middle  ground  which 
the  jury  could  take,  and  that  a  verdict  of  guilty  of  vol- 
untary manslaughter  is  necessarily  unsupported  by  any 
evidence  in  the  case.  It  is  argued  that  there  is  no 
evidence  of  sufficient  provocation  for  heat  of  paSsion  nor 
any  evidence  of  heat  of  passion  in  fact.  It  is  pointed 
out  that  mere  words  are  never  sufficient  provocation  for 
heat  of  passion,  and  that,  so  far  as  the  evidence  is  con- 
cerned, it  is  argued  that  there  is  no  evidence  of  any- 
thing but  words  on  the  part  of  the  deceased  against  the 
defendant.  The  argument  in  this  regard  is  faulty.  The 
facts,  as  made  out  by  the  appellant  and  his  witness, 
show  more  than  words;  in  fact,  they  show  an  assault 
with  a  deadly  weapon  and  a  threat  to  then  and  there 
kill  the  ap^Uant.  It  appears  from  the  testimony  for 
appellant  that  he  was  about  then  and  there  to  be  killed 
by  the  deceased.  This  situation,  together  with  his  guil- 
ty knowledge  of  past  illicit  relations  with  the  wife  of  the 
deceased,  was  sufficient,  if  the  jury  so  believed,  to  cause 
in  his  mind  such  a  state  of  terror  as  to  deprive  him, 
temporarily,  of  judging  and  viewing  the  situation  in  a 
calm  and  reasonable  manner.  All  that  is  required  is 
sufficient  provocation  to  excite  in  the  mind  of  the  de- 
fendant such  emotions  as  either  anger,  rage,  sudden  re- 
sentment, or  terror  as  may  be  sufficient  to  obscure  the 
reason  of  an  ordinary  man,  and  to  prevent  deliberation 
and  premeditation,  and  to  exclude  malice,  and  to  ren- 
der the  defendant  incapable  of  cool  reflection.  Michie 
on  Homicide,  p.  185.  In  Johnson  v.  State,  22  Tex.  App. 
206,  225,  2  S.  W.  609,  the  deceased  had  previously  as- 
saulted the  defendant  with  a  deadly  weapon  and  threat- 
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ened  his  life,  and  on  the  day  of  the  homicide  defendant 
wa&  in  a  village  near  his  home  attending  to  his  business 
when  the  deceased  arrived  on  horseback,  dismounted,  and 
threw  his  hands  behind  him  as  though  to  his  hip  pocket. 
Defendant  started  for  his  horse,  and  the  deceased  ap- 
proached as  though  to  intercept  him  and  came  within  a 
few  feet.  Under  such  circumstances  the  court  held  that 
it  was  not  error  to  submit  the  issue  of  voluntary  man- 
slaughter to  the  jury,  and  held  that  such  conduct  on  the 
part  of  the  deceased  was  adequate  cause  to  excite  in  the 
mind  of  the  defendant  such  terror  or  resentment  as  ren- 
dered it  incapable  of  cool  reflection.  In  Commonwealth 
V.  ColanSro,  231  Pa.  343,  80  Atl.  571,  the  appellant  was 
convicted  of  murder.  He  testified  that  he  had  been 
threatened  by  the  deceased  that  unless  he  paid  the  de- 
ceased $200  by  a  certain  time  that  the  deceased  would 
kill  him;  that  just  before  the  homicide  a  messenger 
came  from  the  deceased  stating  that  the  deceased  would 
give  him  just  ten  minutes  to  come  out  of  the  house,  and 
that  then  another  messenger  came  and  informed  him 
that  if  he  did  not  come  out  the  deceased  would  come  to 
the  house  and  kill  him  within  five  minutes ;  that  the  de- 
fendant came  out,  and  met  the  deceased^  who  again 
demanded  the  money,  and  that  the  defendant  became 
frightened  and  went  back  into  the  house  and  put  his 
shotgun  in  the  kitchen ;  that  within  a  few  minutes  after 
this  the  deceased  came  to  the  kitchen  door  and  pushed 
it  open,  and*told  the  defendant  that  he  was  going  to 
kill  him,  and  started  to  shoot  into  the  room  with  a  re- 
volver; that  the  defendant,  fearing  that  he  was  in  dan- 
ger of  losing  his  life,  took  up  his  gun  and  fired  the 
fatal  shot.  Under  these  circumstances  the  court  held 
that  it  was  error  to  instruct  the  jury  that  self-defense 
was  the  only  issue  in  the  case  and  to  eliminate  the  possi- 
bility of  manslaughter.  The  court  cites  and  quotes  from 
many  text-writers  and  cases,  and  points  out  that  if  the 
circumstances  are  both  adequate  to  raise,  and  sufficient 
to  justify,  a  belief,  by  an  ordinary  man,  in  the  necessity 
to  take  life  in  order  to  save  oneself  from  death  or  great 
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bodily  harm,  where  the  belief  exists  and  is  acted  upon, 
the  homicide  is  excusable  upon  the  theory  of  self-de- 
fense. On  the  other  hand,  if  the  act  is  committed  un- 
der the  influence  of  an  uncontrollable  fear  of  death  or 
great  bodily  harm,  caused  by  the  circumstances,  but 
without  the  presence  of  all  the  ingredients  necessary  to 
excuse  the  act  on  the  ground  of  self-defense,  the  killing 
is  manslaughter.  In  Johnson  v.  State  of  Wis.,  129  Wis. 
146,  108  N.  W.  55,  5  L.  R.  A.  (N.  S.)  809,  9  Ann.  Cas. 
923,  after  citing  and  quoting  from  many  cases,  the  court 
states  the  rule  to  be  that  the  heat  of  passion  which  will 
reduce  what  would  otherwise  be  murder  to  manslaughter 
is  such  mental  disturbance,  caused  by  a  reasonable,  ade- 
quate provocation,  as  would  ordinarily  so  overcome  and 
dominate  or  suspend  the  exercise  of  judgment  of  an  or- 
dinary man  as  to  render  his  mind  incapable  of  forming 
and  executing  that  distinct  intent  to  take  human  life 
essential  to  murder,  and  to  cause  him,  uncontrollably, 
to  act  from  the  impelling  force  of  the  disturbing  cause, 
rather  than  from  any  real  wickedness  of  heart  or  cruel- 
ty or  recklessness  of  disposition.  Attached  to  this  case 
as  reported  in  5  L.  R.  A.  (N.  S.)  809,  is  a  note  collect- 
ing many  of  the  cases  upon  this  subject.  See,  also,  13 
E.  C.  L.  Homicide,  §  93  et  seq. 

Applying  some  of  the*  considerations  heretofore  men- 
tioned to  the  facts  in  the  case  at  bar,  it  is  apparent  that 
there  is  ample  evidence  to  sustain  a  conviction  of  vol- 
untary manslaughter.  The  defendant  was  shown  by  the 
evidence  to  have  been  guilty  of  the  acts  tending  to  show 
his  illicit  relations  with  the  wife  of  the 'deceased,  and 
he  was  shown  to  have  had  knowledge  that  the  mother  of 
the  deceased  knew  of  and  upbraided  him  for  such  rela- 
tions. He  was  assaulted,  according  to  his  own  testi- 
mony, by  the  deceased  with  a  deadly  weapon,  and  was 
threatened  then  and  there  with  death  at  the  hands  of 
the  deceased.  This  was  sufficient  provocation  for  heat 
of  passion,  and  was  sufScient  evidence  of  the  existence 
of  heat  of  passion  in  fact,  and  it  was  therefore  proper 
for  the  court  to  submit  the  issue  to  the  jury.    On  the 


580  SUPREME  COURT  OF  NEW  MEXICO 

State  ▼.  Kidd,  24  N.  M.  572. 

other  hand,  the  jury  had  a  right  to  determine,  as  they 
did  determine,  that  his  plea  of  self-defense  was  not 
justifiable  under  all  the  circumstances,  and  had  a  right 
to  conclude  from  the  ^idence  that  the  defendant  went 
to  the  hotel  unjustifiably  under  all  the  circumstances. 
The  line  of  demarcation  between  a  homicide  which 
amounts  to  voluntary  manslaughter  and  one  which 
amounts  to  justifiable  homicide  in  self-defense,  is  not  al- 
ways clearly  defined  and  depends  upon  the  facts  of  each 
case  as  it  arises.  Those  facts  are  for  the  jury,  under 
instructions  from  the  court,  laying  down  the  principles 
of  law  governing  the  same,  as  was  done  in  this  case. 

12]  Appellant  complains  of  the  admission  in  evi- 
dence of  the  photc^aph  showing  the  defendant  and  the 
wife  of  the  deceased  in  a  position  calculated  to  indicate 
great  familiarity  between  them.  This  photoghaph  was 
taken  in  Albuquerque  on  an  occasion  when  the  wife  of 
the  deceased  was  leaving  her  home  in  Roy  for  California 
and  wher  the  defendant  went  there  to  see  her  before 
she  went  to  California.  .At  the  time  the  protograph 
was  introduced  it  was  improperly  admitted,  no  account 
being  given  of  the  same  as  to  when  and  by  whom  it  was 
taken  or  otherwise  identfying  and  authenticating  the 
same.  Counsel  for  appellant  vigorously  protested 
against  its  introduction  and  moved  to  strike  it  out.  The 
court,  however,  ruled  against  him,  and  the  photograph 
was  admitted.  The  photograph  contains  a  seal  or  stamp 
impression  upon  it  containing  the  name  of  P.  J.  Haw- 
ley,  Albuquerque,  N.  M.,  in  a  circle  near  the  circumfer- 
ence of  the  seal.  This  part  of  the  photograph  was  es-  • 
pecially  objected  to  by  counsel  for  the  defendant.  The 
court,  however,  refused  to  direct  the  jury  to  disregard 
this  part  of  the  evidence.  The  appellant,  when  he  took 
the  stand,  testified  that  he  had  received  a  telegram  from 
the  wife  of  the  deceased,  and  went  to  Albuquerque  to 
give  her  the  money  to  go  on  to  California,  and  that  while 
in  Albuquerque  they  were  walking  on  the  street  and 
passed  a  photograph  gallery,  when  Mrs.  Tyler  suggested 
that  thoy  have  their  photographs  taken,  to  which  he  ac-      ^ 
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ceded;  that  the  pofiing  of  the  parties  was  done  by  the 
photographer,  and  that  there  had  never  been  any  illicit 
relations  between  himself  and  the  wife  of  the  deceased. 

Counsel  for  appellant  vigorously  criticizes  the  district 
attorney  for  introducing  the  photograph  without  first 
accounting  for  it,  and  urges  upon  this  court  that  the 
case  should  be  reversed  for  the  erroneous  admission  of 
the  same  in  evidence.  In  his  argument  the  claim  is  made 
that  the  error  should  not  be  held  to  be  cured  by  reason 
of  the  fact  that  the  defendant  afterwards,  in  testifying 
in  his  own  behalf,  admitted  the  genuineness  of  the  pho- 
tograph. It  is  true  that  the  admission  of  the  photograph 
was  prejudicial  error  at  the  time  it  was  admitted,  but  it 
is  likewise  true  that  the  error  was  cured  by  the  subse- 
quent admission  by  the  defendant  of  the  genuineness 
of  the  photograph.  The  position  of  counsel  for  the 
appellant  would  require  the  court  to  hold  that  an  error 
in  the  admission  of  evidence  at  one  stage  in  the  proceed- 
ings could  never  afterwards  be  cured  by  the  admission 
of  the  adverse  party  of  the  truth  of  the  evidence.  We 
cannot  tolerate  any  such  doctrine,  and  there  is  no 
authority  anywhere  for  the  same.  It  is  true  that  the 
defendant  in  this  case  was  compelled  to  make  an  ad- 
mission as  to  the  genuineness  of  the  photograph,  by  rea- 
son of  its  erroneous  admission  in  evidence,  which  he 
would  not  otherwise  have  been  compelled  to  make;  but 
if  he  desired  to  stand  upon  the  error,  and  refuse  to  ad- 
mit the  truth  of  the  evidence,  it  was  his  duty  to  first 
present  the  matter  to  the  court  below,  on  motion  for  a 
new  trial,  and  then,  if  unsuccessful,  to  present  it  to  this 
court.  A  measure  of  hardship  was  thus  imposed  upon 
the  defendant,  but  nevertheless  it  remains  a  fact  that 
such  rules  of  procedure  are  necessary  in  order  to  reach, 
in  the  ordinary  trial,  the  ends  of  justice.  If  a  trial 
court  at  one  stage  of  the  case  falls  into  an  error,  every 
reasonable  rule  of  waiver  should  be  invoked  in  aid  of 
the  judgment,  to  the  end  that  the  truth  may  prevail. 
The  error  complained  of,  therefore,  must  be  held  to  be 
waived. 
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.1 
[3]     Appellant  complains  of  the  testimony  of  the  j 

mother  of  the  deceased  as  to  a  ccmversation  she  had  with  I 

the  defendant  and  of  the  remarks  of  the  court  in  the 
presence  of  the  jury  concerning  the  same.  The  testi- 
mony of  the  witness  was  to  the  effect  that  she  upbraid- 
ed the  defendant  for  his  conduct  toward  the  wife  of  the 
deceased,  and  urged  him  to  desist,  and  that  the  defend- 
ant said  that  the  deceased  had  better  quit  interfering 
with  him.  The  testiyiony  was  admitted  by  the  court  up- 
on the  theory  that  it  constituted  an  admission  by  sUence^ 
by  failure  to  deny  the  illicit  relations  between  the  de- 
fendant and  the  wife  of  the  deceased.  In  denying  a 
motion  to  strike  the  testimony,  the  court  stated  that,  in 
his  opinion,  what  Mrs.  Tyler  said  to  the  defendant,  elic- 
iting no  reply  by  way  of  denial,  was  of  the  greatest  im- 
portance. In  making  this  observation  the  court  was 
not  commenting  to  the  jury  as  to  the  weight  they  should 
give  to  the  same.  It  was  a  mere  colloquy  between  coun- 
sel and  the  court  as  to  the  reason  for  the  relevancy  of 
the  testimony.  Under  such  circumstances  the  defend- 
ant cannot  complain  of  the  observation  of  the  court,  es- 
pecially in  view  of  the  fact  that  no  request  was  made 
to  the  court  to  withdraw  the  remark  from  the  jury. 
Territory  v.  Taylor,  11  N.  M.  588,  71  Pac.  489;  Terri- 
tory V.  McGrath,  16  N.  M.  202,  114  Pac.  364. 

[4]  The  mother  of  the  deceased  was  allowed  to  tes- 
tify that  the  wife  of  the  deceased  refused  to  leave  the 
town  of  French,  where  she  had  gone,  and  that  her  hus- 
band had  to  go  up  there.  Objection  is  made  by  appel- 
lant to  this  testimony  on  the  ground  that  it  appears 
that  the  witness  could  not  have  personal  knowledge  of 
the  fact  that  the  wife  of  the  deceased  refused  to  leave 
the  town  of  French.  The  witness  was  asked  the  ques- 
tion: '*Did  you  have  any  conversation  with  her  from 
French!'*  An  objection  was  interposed  by  counsel  for 
appellant  to  any  communications  between  the  witness 
and  the  wife  of  the  deceased  from  French.  The  ground 
of  the  objection  is  not  stated.  By  leave  of  the  court, 
counsel  for  defendant  then  cross-examined  the  witness. 
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but  he  contented  himself  with  showing  that  during  all 
the  time  the  wife  of  the  deceased  was  in  French  she, 
the  witness,  was  in  the  town  of  Boy.  He  did  not  examine 
the  witness  as  to  whether  she  had  had  telephonic  commun- 
ication with  the  wife  of  the  deceased,  or  communication 
by  means  of  letters,  either  of  which  might  well  have 
qualified  the  witness  to  testify  as  she  did.  Under  such 
circumstances,  we  cannot  understand  how  appellant  is 
in  a  position  to  complain  of  the  testimony. 

[5]  The  mother  of  the  deceased  testified  that  appel- 
lant's codefendant,  Bert  Jay,  was  acting  as  a  go-between, 
meaning  a  bearer  of  communications,  between  appellant 
and  the  wife  of  the  deceased.  The  witness  was  testify- 
ing to  the  fact  that  she  had  ordered  Jay  to  leaye  the 
hotel,  and  stated  that  she  had  caught  him  on  three  or 
four  occasions  ^talking  to  the  wife  of  the  deceased,  and 
when  the  witness  would  go  into  the  dining  room  Jay 
would  sneak  out  and  the  wife  of  the  deceased  would  go 
back  into  the  kitchen.  She  was  then  asked  why  she 
ordered  Bert  Jay  to  leave  the  house,  and  she  answered : 
**0n  that  very  account;  because  he  was  acting  as  a  go- 
between.^'  It  is  apparent  that  the  witness  was  merely 
giving  her  reasons  for  ordering  Jay  to  leave  the  hotel, 
and  was  not  testifying  to  the  fact  that  he  was  a  go- 
between  between  defendant  and  the  wife  of  the  deceasei^. 
The  effect  of  her  testimony  was  that  she  ordered  hird 
away  from  the  hotel  because  he  was  secretly  talking  to 
the  wife  of  the  deceased,  from  which  she  inferred  that  he 
was  a  news-carrier  between  the  two.  The  testimony  is 
not  strictly  admissible,  and  should,  perhaps,  have  been 
stricken  out  on  the  motion  of  appellant.  But  this  i&  a 
case  of  harmless  error.  All  the  circumstances  which 
caused  the  witness  to  order  Jay  from  the  hotel  are  given 
in  her  testi^mony,  and  was  of.  as  much  force  without  her 
conclusion  as  with  her  conclusion  that  he  was  a  go-be- 
tween. The  facts  to  which  she  testified  tended  to  show 
that  he  was  a  news-carrier  between  the*  parties,  and,  that 
be^ng  the  case,  the  defendant  was  not  hirmed  by  the  testi- 
mony.   The  witness  was  not  asked  by  counsel  for  appel- 
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Jant  whether  she  was  expressing  her  opinion,  or 
she  knew  from  other  and  independent  sources  that  Jay 
was  a  news-carrier,  as  she  inferred.  The  testimony  is 
exceedingly  remote  from  the  appellant,  and  was,  at  the 
time  it  was  given,  directed  against  the  man  Jay,  who 
was  at  the  time  a  defendant  on  trial  with  the  appellant. 
Under  such  circumstances,  the  error  is  not  reversible 
error.  In  fact,  counsel  admits  in  his  brief  that  this  evi- 
dence had  little  probative  value. 

[6]  The  mother  of  the  deceased  was  allowed  to  tes- 
tify, over  objection,  a^  to  her  statements  to  a  witness, 
Scott  Arnold,  and  as  to  statements  made  by  a  Mrs. 
Farmer  on  that  occasion.  The  witness  Scott  Arnold  had 
testi^d  for  the  appellant  that  on  the  morning  of  the 
homicide  he  was  inside  the  hotel  in  front  of  which  it 
occurred  and  heard  a  shot.  He  went  to  the  door,  and 
looking  out,  saw  the  deceased  reaching  for  his  pistol, 
which  was  on  the  ground,  trying  to  pick  it  up.  The  ap- 
pellant at  that  moment  was  pulling  his  gun  from  his 
hip  pocket.  This  testimony  was  introduced  by  appel- 
lant for  the  purpose  of  corroborating  his  testimony  to 
the  effect  that  he  had  not  drawn  his  pistol  when  the 
first  shot  was  fired  by  the  deceased,  and  that  conse- 
quently the  first  shot  must  have  come  from  the  pistol 
of  the  deceased.  The  witness  was  cross-examined  by 
•the  district  attorney,  and  an  attempt  was  made  thereby 
to  demonstrate  that  he  did  not  come  out  of  the  hotel, 
and  could  not  have  seen  what  he  testified  to,  for  the 
reason  that  his  mother,  when  the  shooting  began, 
grabbed  him  and  held  him  until  after  the  shooting  was 
over.  He  then  asked  the  witness  whether  the  mother 
of  the  deceased  did  not  come  into  the  room  where  the 
witness  Arnold  and  where  his  mother  and  Mrs.  Parmer 
were,  and  say  to  him,  ''If  you  had  not  been  cowardly 
and  would  have  gone  but,  Paul  [the  deceased]  need  not 
have  been  shot,"  and  whether  Mrs.  Parmer  did  not 
thereupon  state  to  Mrs.  Tyler,  ''You  must  not  blame 
Scott,  because  his  mother  was  holding  him  and  he  could 
not  go."     The  witness  denied  the  statements.     In  re- 
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buttal  the  prosecution  called  the  mother  of  the  deceased 
to  testify  to  the  truth  of  the  above  facts.  The  testimoiiy 
was  objected  to  upon  the  ground  that  the  same  was 
hearsay,  and  upon  the  ground  that  the  same  was  imma- 
terial and  irrelevant,  and  that  the  state  was  therefore 
bound  by  the  answer  of  the  witness  Scott  Arnold.  The 
testimony  is  neither  immaterial  nor  irrelevant  nor  is  it 
hearsay.  It  is  testimony  reflecting  directly  upon  the 
whereabouts  of  the  witness  at  the  time  of  the  homicide. 
He  had  testified  that  he  first  heard  the  report  of  the 
gun,  then  went  to  the  door,  and  saw  the  remainder  of 
the  controversy.  The  testimony  sho\/^ed  that  shortly 
after  the  homicide  he  was  confronted  with  the  proposi- 
tion by  the  mother  of  the  deceased  that  he  was  a  cow- 
ard or  he  would  have  gone  out  and  helped  her  son  de- 
fend himself,  and  that  the  woman,  Mrs.  Farmer,  made 
the  excuse  for  him  that  he  could  not  go  out  because  he 
was  held  by  his  mother.  The  situation  called  for  him 
to  speak  as  to  why  he  had  not  gone  out  to  the  assistance 
of  the  deceased,  and  as  to  whether  he  was  or  was  not 
a  coward,  as  proclaimed  by  the  witness.  It  reflected  di- 
rectly upon  his  veracity  as  a  witness  when  he  tesified 
that  he  heard  the  shot  and  saw  the  appellant  draw  his 
gun  from  his  hip  pocket  after  the  shot  had  been  fired. 

[7]  The  witness  Scott  Arnold  was  cross-examined 
for  the  purpose  of  -laying  the  foundation  for  impeach- 
ment. He  was  asked  whether  he  had  met  Leo  Tyler  in 
the  street  just  a  few  minutes  after  the  shooting,  and 
whether  he  did  not  at  that  time  state  to  Tyler  that  there 
had  been  a  shooting  but  that  he  knew  nothing  about  it 
because  he  was  inside  with  the  door  shut  and  could  not 
see.  The  witness  answered  in  the  negative.  He  was 
then  asked  if  he  made  substantially  the  same  statement 
to  Dean  Tyler,  and  he  answered  in^the  negative.  He 
was  then  asked  if  he  did  not  tell  the  same  thing  to  Mr. 
and  Mrs.  Tyler,  and  he  likewise  answered  in  the  nega- 
tive. Mr.  Tyler,  the  father  of  the  deceased,  was  put 
upon  the  stand  in  rebuttal,  and  asked  whether  the  wit- 
ness Arnold  had  told  him  that  he  was  in  the  kitchin  with 
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the  door  shut  and  that  he  did  not  see  anything  of  the 
difficulty.  The  question  was  objected  to  on  the  gFOund 
that  the  proper  foundation  for  the  impeachment  had 
not  been  laid;  the  time  and  place  of  the  alleged  state- 
ments not  having  been  pointed  out.  The  court,  in  over- 
ruling the  objection,  took  the  view  that  the  circum- 
stances were  sufficiently  developed  to  designate  the  oc- 
casion upon  which  the  statements  had  been  made.  The 
witness  was  allowed  to  answer,  and  he  stated  that  Ar- 
nold made  the  admission  above  quoted.  Under  all  the 
circumstances,  and  taking  into  consideration  the  exam- 
ination of  the  witness  which  immediately  preceded  the 
question,  and  the  answer  objected  to,  we  think  the  foun- 
dation for  the  impeachment  waa  properly  laid.  The 
question  directed  to  the  witness  Arnold  as  to  his  alleged 
admission  to  the  father  and  mother  of  the  deceased,  in 
the  connection  in  which  it  occurred,  properly  and  suf- 
ficiently fixes  the  time  and  place  of  the  admission. 

[8]  The  witness  Dean  Tyler  testified  to  statements 
made  by  the  witness  Scott  Arnold  a  short  time  before 
the  shooting  occurred,  according  to  the  transcript.  An 
examination  of  the  transcript  discloses  that  an  evident 
error  crept  into  the  question  asked.  The  context  shows 
that  the  question  was  intended  to  relate  to  a  conversa- 
tion shortly  after  the  shooting.  The  question  is  as  fol- 
lows :  *  *  Did  the  boy,  Scott  Arnold,  a^hort  time  before  the 
shooting  of  your  brother  Paul,  say  to  you  at  Roy  that 
he  was  in  the  kitchen  with  the  door  shut  when  the.  shoot- 
ing took  place  and  did  not  see  anything?''  This  was 
an  error  in  the  question  which  evidently  escaped  the 
notice  of  both  the  district  attorney  and  the  court.  But 
it  is  clear  fr6m  the  surroundings  and  the  course  of  the 
examination  at  the  time  that  the  witness,  when  he  an- 
swered in  the  affirmative,  the  district  attorney,  and  the 
court  all  understood  the  question  to  relate  to  a  short  time 
after  the  shooting. 

[9]  Counsel  for  appellant  complains  of  the  refusal 
of  the  court  to  allow  the  defense  to  prove  the  at- 
titude of  the  father  and  mother  of  the  deceased  toward 
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the  appellant  immediately  after  the  shooting.  Upon  ob- 
jection being  interposed,  counsel  for  appellant  stated  to 
the  court  that  he  expected  to  prove  by  the  witness  that 
at  the  time  of  the  arrest  and  immediately  after  the  ar- 
rest of  the  appellant  that  Samuel  Tyler,  the  father,  and 
Mrs.  Tyler,  the  mother,  of  the  deceased,  made  demon- 
strations of  violence  and  of  threatened  violence  against 
the  appellant;  that  the  father  attempted  to  assault  the 
appellant  with  a  pistol,  and  that  he  was  disarmed.  The 
offer  was  made,  it  was  stated,  for  the  purpose  of  show- 
ing animosity,  ill  feeling,  and  mortal  hatred  on  the  part 
of  the  father  and  mother  of  the  deceased  against  ap- 
pellant. The  offer  was  objected  ijo  by  the  district  at- 
torney on  the  ground  of  immateriality.  The  court  re- 
jected the  offered  testimony  upon  the  ground  that  the 
father  and  mother  of  the  deceased  had  not  been  ques- 
tioned whilC'  on  the  stand  as  to  whether  they  had  any 
ill  feeling  towards  appellant.  The  reason  assigned  by 
the  court  was  probably  not  a  valid  reason  for  the  ex- 
clusion of  the  tesimony.  See  Bumaman  v.  State,  70 
Tex.  Cr.  R.  361,  159  S.  W.  244,  46  L.  R.  A,  (N.  S.)  1001 ; 
2  Wigmore  on  Evidence,  §§  943-953. 

There  is  another  reason,  however,  appearing  from  the 
record,  which  renders  the  erroneous  action  of  the  court 
not  available  here.  It  appears  from  the  transcript  that 
two  witnesses,  Ethel  Harper  and  John  0.  Gallegoes,  tes- 
tified -to  the  attempted  assault  upon  the  appellant  with 
the  pistol.  This  testimony  was  uncontradicted  by  the 
Tylers  or  otherwise.  It  became,  from  that  time  on,  an 
uncontested  fact  in  the  case.  The  testimony  which  was 
excluded  by  the  court,  would  be  nothing  more  than 
cumulative  under  the  circumstances,  and  its  rejection 
was  immaterial  and  harmless.  Cooper  v.  State,  123 
Tenn.  37,  138  S.  W.  826. 

[10]  Counsel  for  appellant  complain  of  the  refusal 
of  the  court  to  admit  in  evidence  two  cartridges  found 
8ft  the  place  where  the  shooting  occurred  two  days 
after  the  homicide.  There  was  a  controversy 
throughout  the  trial  as  to  whether  the  deceased  shot 
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one  or  two  shots,  the  defense  claiming  that  he  shot  twice. 
The  shells  offered  were  of  the  caliber  and  kind  used  in 
the  45  six-shooter,  su<2h  as  the  deceased  had  on  the  oc- 
casion, and  were  not  of  the  kind  suitable  for  use  in 
the   automatic   pistol   carried   by   the   appellant.    The 
court  excluded  the  evidence  upon  the  ground  that  they 
were  found  two  days  after  the  shooting,  and  were  not 
otherwise  in  any  way    accounted   for,    and    upon   the 
ground  that  the  shells  **were  not  fired  from  an  auto- 
matic pistol,  or  any  pistol,  nor  from  any  firearm  that 
would  of  itself,  or  automatically,  eject  the  shells. ' '  While 
it  appears  that  the  cartridges  were  found  in  front  of 
the  hotel  two  days  after  the  homicide,  where  persons 
were  passing  and  entering  the  hotel,  and  where  all  the 
opportunities  necessary  existed  for  any  person  to  put 
shells  upon  the  ground  for  the  purpose  of  manufactur- 
ing proof  in  the  case,  still  it  may  be  that  they  were  not 
irrelevant  on  that  account,    the    circumstances    going 
merely  to  the  weight  of  the  evidence.    But  this  evidence 
was  irrelevant  from    another    standpoint.     As    before 
seen,  the  deceased  was  using  an  old-fashioned  45  Colt's 
six-shooter,  which  did  not  automatically  eject  the  shells 
when  fired.     The  description  of  the  immediate  circum- 
stances surrounding  the  homicide  is  such  that  it  was  im- 
possible for  the  deceased  to  have  unloaded  his  gun  by 
ejecting  the  empty  shells  during  the  controversy.    The 
shells,  therefore,  if  they  did  come  from  the  six-shc^ter  of 
the  deceased,  were  extracted  subsequent  to  the  contro- 
versy, the  appellant  and  his  codefendant  Jay  having 
left  the  scene  before  the  deceased  had  opportunity  to  re- 
load his  gun,  according  to  the  testimony.     There  was 
no  proof  offered  in  the  case  that  the  deceased  did  un- 
load his  gun  in  front  of  the  hotel  after  the  controversy, 
or  at  all,  and,  for  all  that  appeared  in  the  evidence, 
the  empty  shell  or  shells  from  which  shots  were  fired 
by  him  may  still  be  in  the  six-shooter  or  elsewhere,  the 
record  being  silent  on  this  subject.    The  evidence  for  the 
prosecution  clearly  shows  that  the  deceased  voluntarily 
fired  one  shot  at  appellant.    The  claim  is  not  made  by 
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appellant  that  more  than  one  shot  was  fired  deliberately 
by  the  deceased,  but  tliat  the  first  shot  was  accidentally 
fired  by  reason  of  the  hand  of  the  deceased  being  struck 
by  the  codefendant,  Jay.  It  i6  further  to  be  observed 
that  the  proof  was  offered  to  show  the  bald  fact  that  de- 
ceased's  gun  was  fired  twice,  and  not  to  show  the  order 
in  which  the  firing  took  place,  or  the  actions  of  the 
deceased  at  the  time.  No  proof  was  tendered  in  regard 
to  the  condition  of  the  gun  as  to  loads  th^ein  at  the 
beginning  or  the  end  of  the  difficulty.  No  proof  was 
tendered  to  show  that  the  shells  had  been  recently  fired. 
Hence  there  is  a  hiatus  between  the  proof  and  the  fact 
sought  to  be  established,  viz.  that  deceased  shot  twice. 
It  became  irrelevant,  therefore,  to  show  that  two  empty 
shells  suitable  for  use  in  deceased's  six-shooter  were 
found  upon  the  scene  of  the  homicide,  at  least  for  the 
purpose  for  which  the  proof  was  offered,  and  the  court 
properly  excluded  the  evidence,  even  if  some  of  his 
reasons  for  his  action  were  not  sounds  ^ 

[11]     The  deceased  made  a  dying  declaration  which 

was  admitted  in  evidence  by  the  court.  A  controversy 
over  the  admissibility  of  the  evidence  arose  over  the 
difference  of  opinion  as  to  the  mental  capacity  of  the 
deceased  to  make  the  declaration.  The  witness  Clarence 
Wright,  to  whom  the  dying  declaration  was  made,  testi- 
fied that  after  the  deceased  had  been  operated  upon  he 
was  with  him  in  the  hospital,  and  that'  he  regained  con- 
sciousness in  about  an  hour  after  the  operation.  He 
testified  that  the  deceased  expressed  belief  in  his  im- 
minent and  pending  death,  and  then  described  to  the 
witness  the  circumstances  of  the  shooting.  It  is  to  be 
conceded  that  the  foundation  for  the  introduction  of 
the  dying  declaration  was  rather  meager  in  character 
and  detail.  The  objection  interposed  was  based  upon 
two  grounds:  First,  that  no  foundation  had  been  laid; 
and,  second,  that  it  appeared  from  the  testimony  of 
physicians  that  the  deceased  was  in  a  semicomatose 
state  before  and  after  the  operation,  and  that  conse- 
quently it  affirmatively  appeared  from  the  testimony  of 
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the  physicians  that  the  deceased  was  not  in  a  condition 
to  make  a  credible  statement.  An  examination  of  the 
testimony  fails  to  disclose  that  the  testimony  of  the  phy- 
sicians covered  the  entire  period  from  the  time  of  the 
operation  until  the  death  of  the  deceased.  The  witness 
to  whom  the  declaration  was  made  testified  that  the 
deceased  regained  consciousness  and  was  conscious  of 
impending  death.  Counsel  for  appellant  did  not  ask  to 
be  allowed  ^o  cross-examine  the  witness  as  to  the  condi- 
tion of  the  declaration,  but  simply  relied  upon  the  con- 
dition of  the  record  as  not  showing  his  competency.  The 
testimony  as  to  the  condition  of  the  declarant  would 
seem  to  be  sufficient,  under  the  circumstances,  it  not 
being  developed  by  cross-examination  or  otherwise  that 
the  declarant  was  incompetent. 

[12]  Appellant  complains  of  the  admission  by  the 
court  of  the  testimony  of  the  witness  Floersheim  as  to 
statements  made  by  the  codefendant,  Bert  Jay,  without 
limiting  th^  same  to  Jay,  and  without  instructing  the 
jury  not  to  consider  the  same  to  the  appellant.  At  the 
time  the  testimony  was  offered  it  was  objected  to  on  the 
ground  that  it  was  not  shown  that  the  statement  was  a 
voluntary  statement,  and  upon  the  ground  that  it  waa 
the  statement  of  Jay,  and  could  not  in  any  manner  be 
used  against  the  appellant.  The  testimony  was  entirely 
competent  at  the  time  it  was  introduced.  If  it  were 
competent  as  to  Jay,  there  was  no  objection  which  could 
be  made  which  would  require  its  exclusion.  The  proper 
method  for  counsel  to  have  pursued  would  have  been 
to  request  the  court  to  limit  the  testimony  to  the  defend- 
ant Jay  to  the  exclusion  of  the  appellant.  This  was  not 
done  and  no  error  can  be  assigned  here  for  that  reason. 

[13]  A  witness  testified  that  the  reason  why  the 
deceased  and  wife  returned  from  Dawson  to  Roy  was 
because  the  deceased's  wife  did  not  like  it  in  Dawson. 
The  testimony  was  objected  to,  and  a  motion  to  strike 
it  out  was  made  upon  the  ground  that  its  only  purpose 
was  to  impeach  the  witness  and  no  foundation  had  been 
laid  for  it.    Appellant  is  not  in  a  position  to  take  ad- 
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vantage  of  the  error  complained  of,  if  there  was  error. 
He  made  no  objection  to  the  questions  when  asked,  but 
speculated  upon  the  nature  of  the  answer,  and,  then 
after  the  answer  had  been  given,  moved  to  strike  it  out. 
This,  of  course,  is  not  allowable.  State  v.  Ellison,  19 
N.  M.  428,  144  Pac.  10. 

[14]  Appellant  complains  of  the  refusal  of  the 
court  to  take  from  the  jury  the  testimony  of  the  witness 
as  to  the  contents  of  a  letter  received  by  her  from  the 
wife  of  the  deceased.  The  question,  when  propounded 
as  to  the  contents  of  th&  letter,  was  objected  to  because 
it  called  for  secondary  evidence,  the  original  not  being 

I  Accounted  for.     Thereupon  the  court  interrogated  the 

^  witness,  who  stated  that  she  did  not  have  the  letter  and 

did  not  know  where  it  was.    Counsel  for  appellant  then 

interrogated  the  witness  whether  she  had  looked  for  the 

'  letter  and  she  said  that  she  had  not.     She  still  main- 

tained, however,  that  the  letter  was  not  in  her  posses- 

^  sion  or  under  her  control.    Thereupon  the  objection  to 

'  the  question  was  overruled  and  the  witness  answered. 

*  Thereupon  counsel  for  appellant  moved  to  strike  the 

*  testimony  upon  grounds:   First,  that  the  writer  of  the 

letter,  when  on  the  stand,  was  not  interrogated '  con* 

'  cerning  the  same;  and,  second,  that  no  foundation  was 

*  laid  for  the  introduction  of  secondary  evidence  of  the 
V  contents  of  the  letter.  The  court  denied  the  motion. 
'  The  former  ground  of  the  motion  to  strike  out  the  testi- 
ly mony  cannot  be  considered  here,  for  the  reasons  that  it 
f  was  not  brought  to  the  attention  of  the  court  until 
t  after  the  witness  was  allowed  to  testify  to  the  contents 

of  the  letter.  As  to  the  latter  ground  of  the  motion,  we 
think  the  foundation  for  secondary  evidence  of  the  con- 
tents of  the  letter  was  sufficiently,  even  if  somewhat 
meagerly,  laid.  The  witness  testified  positively  that 
she  did  not  have  the  letter,  and  that  it  was  not  at  her 
house,  although  she  admitted  that  she  had  not  looked 
for  the  letter.  Cross-examination  of  the  witness  was  not 
I  pursued  by  counsel  for  the  defense  sufficiently  to  de- 

j  velop  the  fact  that  the  witness  was  suppressing  the 
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original  letter;  but,  on  the  other  hand,  her  testimony 
as  a  whole  shows  that  she  did  not  have  the  letter  in  her 
possession  nor  under  her  control.  For  these  reasons 
appellant  cannot  avail  himself  of  any  alleged  error  in 
this  regard. 

The  foregoing  disposes  of  all  the  points  raised  by  ap- 
pellant. It  has  been  seen  that  many  of  them  are  of  a 
minor  character,  and  in  fact  counsel  for  appellant  state 
that  it  is  only  on  account  of  their  number  rather  than 
their  quality  that  they  ask  the  court  to  reverse  the  case. 
The  principal  point  relied  up<Jn  is  that  the  evidence 
does  not  warrant  a  conviction  of  voluntary  manslaughter. 
We  have  heretofore  pointed  out  that  it  does  warrant  sueh 
verdict.  It  follows  that  the  judgment  of  the  district 
court  should  be  affirmed,  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Egberts,  J.,  concur. 

On  Rehearing. 

PARKER,  J.  A  rehearing  has  been  allowed,  and 
counsel  have  argued  all  of  the  points  originally  presented 
to  the  court.  With  the  treatment  which  most  of  them, 
received  in  the  original  opinion  we  are  entirely  satisfied. 

[15]  We  are  not  satisfied,  however,  with  the  sixth 
paragraph  of  the  opinion,  and  are  convinced  that  we 
were  in  error  therein.  Laying  aside  for  the  moment 
the  question  as  to  whether  the  statements  of  Mrs.  Tyler 
and  Mrs.  Farmer  were  made  under  such  circumstances 
as  to  require  an  answer  from  the  witness,  Arnold,  which 
may  be  doubted,  there  is  another  fatal  objection  to  the 
evidence.  The  cross-examination  ^of  Arnold  and  the 
testimony  of  the  two  women  was  to  show  that  he  did 
not  go  out  to  the  rescue  of  the  deceased,  and  the  rea- 
sons why  he  did  not  go.  But  the  witness  had  not  claimed 
to  have  gone  out  or  attempted  to  go  out  of  the  house. 
He  ha(J  merely  claimed  to  have  gone  to  the  door  and  to 
have  looked  out  and  seen  all  he  related.  This  action 
on  his  part  was  entirely  consistent  with  everything 
stated  by  the  two  women.    The  statement  by  the  mother 
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of  deceased  that  she  upbraided  the  witness  for  his  cow- 
ardice in  no  way  contradicted  him  in  anything  he  had 
said,  and  was  wholly  irrelevant  and  highly  prejudicial 
to  the  standing  of  the  witness  before  the  jury. ,  The  state- 
ment of  Mrs.  Farmer  that  witness'  mother  held  him  so 
he  could  not  go  out  to  the  rescue  of  the  decea&ed  in  no 
way  contradicted  the  witness,  and  was  entirely  consist- 
ent with  his  testimony  that  he  went  to  the  door,  but  not 
out  of  it.  The  testimony  was  therefore  irrelevant  and 
prejudicial. 

[16]  This  witness  was  the  principal  witness  for  the 
appellant,  and  was  the  only  witness  as  to  the  vital 
point  testified  about,  aside  from  the  appellant  and  his 
codefendant.  To  have  him  discredited  in  this  unjusti- 
fiable manner  was  highly  prejudicial  to  the  appellant 
and  entitles  him  to  a  reversal  of  the  case.  The  objec- 
tion made  by  counsel  at  the  time  fully  covered  this 
phase  of  the  case,  but  they  were  not  fully  appreciated  by 
the  court  when  the  original  opinion  was  written. 

For  the  reasons  stated,  the  judgment  of  the  court 
below  will  be  reversed,  and  the  cause  remanded  with  in- 
structions to  award  a  new  trial  and  it  is  so  ordered. 

Hanna,  C.  J.,  concurs. 

Roberts,  J.  (concurring  specially).  Counsel  for  ap- 
pellant strenuously  insist  that  the  ruling  of  this  court 
that  there  is  proof  in  the  record  upon  which  to  base  the 
verdict  of  manslaughter  is  erroneous.  If  it  be  assumed, 
for  the  sake  or  argument,  that  the  vedict  of  the  jury 
should  have  been  ''guilty  of  murder  in  the  first  degree," 
or  *'not  guilty,"  and  that  there  was  no  evidence  justify- 
ing a  verdict  of  manslaughter,  nevertheless  appellant 
would  not  be  entitled  to  reversal  on  this  ground  for  two 
reasons :  First,  in  the  court  below  he  sat  by,  and  without 
objection  permitted  the  court  to  instruct  the  jury  on 
the  subject  of  ma^laughter.  If,  in  fact,  there  was  no 
evidencce  justifying  such  instruction,  it  was  his  duty 
to  have  objected  to  the  giving  of  the  same.  State  v. 
Gonzales,  19  N.  M.  467,  144  Pac.  1144;  State  v.  Mc- 
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Knight,  21  N.  M.  14,  153  Pac.  76.  Second,  a  defendant 
in  a  prosecution  for  homicide  cannot  complain  that  he 
was  convicted  of  a  lower  grade  of  offense  than  the  evi- 
dence showed  him  to  be  guilty  of.  Michie  on  Homicide, 
vol.  2,  §  342.  Since  the  jury  found  that  appellant  un- 
lawfully killed  the  deceased,  the  presumption  is  that 
had  they  not  found  him  guilty  of  manslaughter  lliey 
would  have  found  him  guilty  of  murder;  hence  the 
appellant  is  not  in  a  position  to  complain,  since  he  was 
not  prejudiced  hy  reason  of  the  verdict  finding  him 
guilty  of  the  lesser  crime.  This  proposition  is  support- 
ed by  numerous  cases.  People  v.  Tugwell,  32  Cal.  App, 
520,  163  Pac.  508 ;  Bennett  v.  'State,  95  Ark.  100,  128  S, 
W.  851 ;  Spence  v.  State,  7  Ga.  App.  825,  68  S.  E.  443 ; 
Brown  v.  State,  31  Fla.  207,  12  South.  640 ;  Serna  v.  State 
(Tex.)  105  S.  W.  795;  State  v.  Perry,  78  S.  C.  184,  59 
S.  E.  851 ;  State  v.  Owens,  79  S.  C.  125,  60  S.  B.  305 ; 
State  V.  Henderson,  80  S.  C.  165,  60  S.  E.  314;  Bolls 
V.  State,  52  Miss.  391 ;  Murphey  v.  People,  9  Colo.  435, 
13  Pac.  528.  For  these  reasons  we  shall  give  no  further 
consideration  to  this  point. 

A  more  serious  question  is  suggested,  however,  which 
is  that  the  ruling  of  this  court  holding  admissible  the 
testimony  of  Mrs.  Tyler  as  to  statements  which  she 
heard  Mrs.  Farmer  make  after  the  homicide,  Mrs. 
Farmer  not  being  called  as  a  witness,  was  erroneous. 
The  proceedings  in  the  trial  court  bearing  upon  this 
point  are  stated  in  the  former  opinion  in  this  case.  In 
the  former  opinion  we  said  concerning  this  testimony. 

"The  testimony  is  neitheip  immaterial  nor  irrelevant,  nor  la 
it  hearsay.  It  is  testimony  reflecting  directly  upon  the  where- 
abouts of  the  witness  at  the  time  of  the  homicide." 

Upon  further  consideration  we  believe  that  this  state- 
ment is  inaccurate.  While  it  is  true  it  was  testimony 
bearing  upon  the  whereaboults  of  the  witness  at  the  time 
of  the  homicide,  it  was  hearsay  testimony.  Hearsay  evi- 
dence is  evidence  offered  by  a  witness  whose  testimony 
consists  of  a  narration  of  what  other  persons  have  com- 
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municated  to  him  concerning  the  material  and  relevant 
facts.  In  the  trial  of  this  case  the  whereabouts  of  the 
witness,  Scott  Arnold,  became  a  relevant  fact,  and  this 
fact  was  permitted  to  be  proved  by  evidence  of  a  state- 
ment made  hj  Mrs.  Farmer  after  the  transaction  as  to 
the  whereabouts  of  the  witness.  Mrs.  Farmer  was  not 
put  upon  the  stand,  but  evidence  of  her  statement  as 
to  where  she  said  Scott  Arnold  was  at  the  time  of  the 
shooting  was  permitted  to  be  given  by  a  third  party. 
This  evidence  being  permitted,  the  right  to  cross- 
examine  Mrs.  Farmer  was  denied  the  appellant. 

In  the  case  of  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup. 
Ct.  202,  28  L.  Ed.  262,  the  following  was  said : 


"No  proper  foundation  was  laid  for  the  question  propound- 
ed to  the  surgeon  as  to  who  pointed  out  and  identified  to  him 
the  body  he  examined  as  that  of  John  F.  Turner.  He  had 
previously  stated  that  he  did  not  personally  know  the  de- 
cease^, and  did  not  recognize  the  body  to  be  his;  he  did  not 
know  that  it  was  the  body  which  the  father  of  the  deceased 
desired  him  to  examine;  consequently  his  answer  oould  only 
place  before  the  Jury  the  statement  of  some  one,  not  under 
oath,  and  who,  being  absent,  could  not  be  subjected  to  the 
ordeal  of  a  cross-examination.  The  question  plainly  called 
for  hearsay  evidence,  which,  in  its  leg^  sense,  'denotes  that 
kind  of  evidence  which  does  not  derive  its  value  solely  from 
the  credit  to  be  given  to  the  witness  himself,  but  rests  also, 
in  part,  on  the  veracity  and  competency  of  some  other  per- 
son.'  1  Greenleaf,  Ev.  §  99;  1  Phil.  Ev.  169.  The  general  rule, 
subject  to  certain  well-established  exceptions  as  old  as  the 
rule  itself,  applicable  in  civil  cases,  and  therefore  to  be  rigidly 
enforced  where  life  or  liberty  is  at  stake,  was  stated  in  Mima 
Queen  v.  Hepburn,  7  Cranch,  290,  295  [3  L.  Ed.  348],  to  be 
'that  hearsay  evidence  is  incompetent  to  establish  any  specific 
fact,  which  fact  is  in  its  nature  susceptible  of  being  proved 
by  witnesses  who  speak  from  their  own  knowledge.'  'That 
this  species  of  testimony,'  the  court  further  said,  speaking  by 
Chief  Justice  Marshall,  'supposed  some  better  testimony 
which  might  be  adduced  in  the  particular  case  is  not  the 
sole  ground  of  its  exclusion.  Its  intrinsic  weakness,  its  in- 
competency to  satisfy  the  mind  of  the  existence  of  the  fact, 
and  the  frauds  which  might  be  practiced  under  its  cover, 
combine  to  support  the  rule  that  hearsay  evidence  is  inad- 
missible.' The  specific  fact  to  be  established  by  proof  of  what 
some  one  else  said  to  the  surgeon  as  to  the  identity  of  the 
body  submitted  to  his  examination  was  that  it  was  the  body 
of  John  F.  Turner.  What  Fowler,  who  was  not  even  shown 
to  have  been  placed  in  charge  of  the  body,  nor  commissioned 
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to  deliver  it  to  the  flurgedn,  nor  to  be  acquainted  with  the 
deceased,  said,  in  the  absence  of  the  prisoner,  as  to  the  iden- 
tity of  the  body,  was  plainly  hearsay  evidence,  within  the  rule 
recognized  in  all  the  adjudicated  cases.' 


ft 


The  fact  that  the  district  attorney  attempted  to  prove 
was,  as  stated  in  the  former  opinion,  tUat  Scott  Arnold, 
a  very  important  witness  for  the  defense,  **  could  not 
have  seen  what  he  testified  to,  for  the  reason  that  his 
mother,  when  the  shooting  began,  grabbed  him  and  held 
him  until  after  the  shooting  was  over."  The  state  did 
not  attempt  to  prove  this  by  calling  Scott  Arnold's 
mother,  who  could  have  given  direct  evidence,  on  the 
subject,  nor  by  calling  Mrs.  Farmer,  who  made  the 
statement,  but  by  calling  Mrs.  Tyler,  who  had  no  per- 
sonal knowledge  whatever  of  the  matter,  and  permitting^ 
her  to  testify  as  to  what  she  heard  Mrs.  Farmer  say 
iabout  it.  Certainly  Mrs.  Tyler's  evidence  was  a  narra- 
tion of  what  another  person  communicated  to  her  con- 
cerning a  relevant  fact  within  the  definition  of  hearsay. 
Her  statement  as  to  the  whereabouts  of  Scott  Arnold 
"doies  not  derive  its  value  solely  from  the  credit  given 
to  the  witness  himself,  but  rests  also,  in  part,  on  the 
veracity  and  competency  of  some  other  person,*'  within 
the  rule  given  in  Hopt  v.  Utah.  The  value  of  her  state- 
ment rests  entirely  upon  the  veracity  and  competencgr 
of  Mrs.  Farmer,  who  was  not  called,  whose  statement 
was  never  made  in  court  nor  under  oath,  nor  subject  to 
cross-examination  by  the  party  against  whom  it  was  of- 
fered. 

The  defendant  was  entitled  to  know  the  source  of 
Mrs.  Farmer's  statement.  There  is  nothing  in  the  record 
to  show  that  Mrs.  Farmer  had  any  personal  knowledge 
on  the  subject,  nor  that  she  was  in  fact  present  at  the 
time,  to  which  her  statement  to  Mrs.  Tyler  related.  For 
all  that  appears,  Mrs.  Farmer  might  have  been  repeat- 
ing statements  made  to  her  by  some  one  else,  who,  in 
turn,  knew  nothing  about  it.  Certainly  defendant  and 
his  counsel  were  entitled  to  have  Mrs.  Farmer  produced, 
to  cross-examine  her   as  to  her  source  of  knowledge 


JANUARY*  TERM,  1918.  597 

__^ 

State  V.  Kidd,  24  N;  M.  672. 

of  the  facts  which  she  related,  to  have  the  jury  consider 
her  manner  and  bearing  as  she  told  her  story. 

It  cannot  be  claimed  thart  the  testimony  was  admissi- 
ble as  impeaching.  While  a  witness  may  be  impeached 
by  showing  that  he  has  made  contradictory  statements, 
in  this  case  no  ground  was  laid  for  impeaching  evidence. 
For  this  reason  we  think  that  the  court  erred  in  ad- 
mitting this  testimony. 

We  are  further  of  the  opinion  that  we  were  in  error 
in  the  former  opinion  in  holding  that  the  trial  court 
was  correct  in  excluding  the  cartridges  found  at  the 
scene  of  the  shooting.  While  this  evidence  may  have  had 
but  slight  value,  by  reason  of  the  public  place  in  which 
the  cartridges  were  found,  still  we  believe  that  the  weight 
to  be  given  to  the  evidence  was  for  the  jury.  The  ques- 
tion as  to  whether  deceased  had  fired  one  or  two  shots 
was  one  of  the  disputed  questions  in  the  case.  The  evi- 
dence on  behalf  of  appellant  was  to  the  effect  that  he  had 
fired  two  shots,  and  the  offered  evidence  was  to  the  effect 
that  two  empty  cartridge  shells  were  found  near  the 
scene  of  the  shooting,  of  the  same  caliber  of  the  revolver 
used  by  the  deceased. 

"Articles  found  at  or  near  the  scene  of  the  homicide,  sub- 
sequent thereto,  which  are  apparently  connected  with  and 
tend  to  explain  it,  are  admissible,  although  not  otherwise 
connected  with  the  accused."     6  Ency.  of  Ev.  p.  669. 

• 

In  the  case  of  Horn  v.  State,  12  Wyo,  80,  73  Pac.  705, 
the  state  was  permitted  to  introduce  in  evidence  empty 
cartridges  of  the  same  caliber  as  defendant's  revolver, 
although  found  two  weeks  after  the  homicide,  about 
two  miles  from  the  scene  thereof,  on  a  public  highway. 
It  was  the  theory  of  the  prosecution  that  the  defendant 
had  traveled  over  this  highway  in  his  flight.  Other 
cases  will  be  found  in  the  notes  in  6  Ency.  of  Evidence, 
pp.  669,  670.  We  think  that  this  evidence  should  have 
gone  to  the  jury,  and  that  it  was  for  the  jury  to  de- 
termine its  weight. 

For  these  reasons  I  concur  in  a  reversal. 
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[No.  2108.    May  28,  1918.] 
[On  Motion  for  Rehearing,  June  13,  1918.] 

MERCHANTS'  NAT.  BANK  OF  CLINTON,  IOWA. 

V.  OTERO  et  al. 
SAME  V.  AUSTIN  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  The  covenant  of  good  right  to  convey  is  in  prssenti,  and, 
if  broken  at  all,  is  broken  when  made.  A  cause  of  action 
thereon  does  not  pass  to  a  subsequent  grantee  merely  by 
ioree  of  the  deed  of  oonyeyance.  P.  €01 

2.  The  covenant  of  warranty  is  a  real  covenant,  running 
with  the  land  until  the  same  is  broken,  whereupon  a  cause 
of  action  arises  in  favor  of  the  convenantee.  After  breach  it 
has  no  existence  save  for  the  purpose  of  supporting  a  right 
of  action  for  damages  on  the  part  of  him  who  held  it  at  the 
time  of  the  breach.  P.  601 

3.  Where  a  deed  is  taken  in  the  name  of  one  acting  for  him- 
self and  another,  the  latter  is  one  of  the  real  parties  in  in- 
terest, and  may  maintain  an  action  on  such  deed  for  breach  of 
warranty  and  good  right  to  convey,  the  same  as  the  named 
grantee  may  do.  P.  603 

4.  The  measure  of  damages  on  the  covenant  of  warranty* 
in  case  of  a  partial  eviction,  is  such  part  of  the  original  price 
as  bears  the  same  ratio  to  the  whole  consideration  that  the 
value  of  the  land  to  which  the  title  has  failed  bears  to  the 
value  of  the  whole  tract  conveyed.  P.  606 

On  Motion  for  Rehearing. 

5.  The  general  rule  is  that  the  purchase  price  is  the  limit 
of  recovery  upon  breach  of  a  covenant  of  warranty,  whether 
the  breach  is  total  or  partial.  P.  611 

6.  On  breach  of  warranty  the  value  of  the  whole  estate 
as  compared  to  the  value  of  the  part  lost  by  failure  of  title 
is  not  to  be  conclusively  presumed  to  be  the  price  fixed  by 
the  parties  at  the  time  of  the  conveyance.  P.  612 

7.  Under  the  rule  that  on  breach  of  a  warranty  the  dam- 
ages will  bear  the  same  proportion  to  the  whole  oonsidera- 
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tlon  paid  as  the  value  of  the  part  to  which  Utle  fails  bears 
to  the  value  of  the  whole  tract,  the  word  "value"  means  ac- 
tual value  and  not  that  fixed  by  the  parties.  P.  612 

8.  In  an  action  for  breach  of  a  warranty  the  contention 
that  the  price  9,greed  between  the  parties  at  time  of  con- 
veyance and  recited  in  the  deed  is  some  evidence  of  the  ac- 
tual value  of  the  property  at  that  time,  which,  in  the  absence 
of  contrary  proof,  will  be  sufficient  evidence  thereof,  is  not 
sound.  P.  614 

9.  The  general  rule  is  that  the  burden  in  action  for  dam- 
ages for  breach  of  a  warranty  is  upon  the  plaintiff.        P.  615 

Appeal  from  District  Court,  Quadalupe  County; 
Leahy,  Judge. 

Action  on  note  and  mortgage  by  the  Merchants'  Na- 
tional Bank  of  Clinton,  Iowa,  against  the  Lagunita  Live 
Stock  Company,  the  Salado  Live  Stock  Company,  J.  J. 
Jaffa,  trustee,  and  Miguel  A.  Otero,  with  answers  by  the 
Salado  Live  Stock  Company  and  defendant  Otero,  seek- 
ing affirmative  relief,  combined  with  action  by  same 
plaintiff  against  Edward  A.  Austin  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Reversed 
and  remanded  for  new  trial. 

E.  W.  Wrigh'r,  of  Santa  Fe,  for  appellant.  S.  B. 
Davis,  Jr.,  and  C.  W.  G.  Ward,  both  of  East  Las  Vegas, 
for  appellees. 

OPINION  OP  THE  COURT. 

•  Parker,  J.  This  is  an  appeal  from  the  district  court 
for  the  county  of  Guadalupe,  by  the  Merchants'  Na- 
tional Bank  of  Clinton,  Iowa,  from  a  judgment  rendered 
against  it  in  an  action  by  it  upon  a  note  and  to  fore- 
close a  mortgage. 

On  August  27,  1903,  the  appellant  made,  executed, 
and  delivered  to  Edward  G.  Austin  its  deed  for  874.02 
acres  of  land,  more  or  less,  situated  in  Guadalupe  county. 
This  land  was  comprised  of  nine  contiguous  tracts.    The 
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deed  recited  ^hat  the  intention  was  to  convey  an  ab- 
solute title  in  fee  to  said  real  estate,  including  any  right 
of  homestead  therein,  and  contained  a  covenant  of  war- 
ranty, and  that  the  grantor  had  full  right,  power,  and 
authority  to  sell  the  same  as  well  as  a  covenant  against 
incumbrances.  On  the  same  day,  in  order  to  secure  the 
payment  of  a  promissory  note  for  $1,700,  executed  by 
the  said  grantee  and  Miguel  A.  Otero  and  James  W. 
Baynolds,  and  delivered  to  the  grantor,  and  representing 
a  portion  of  the  unpaid  purchase  price  of  said  real 
estate,  the  said  grantee  executed  and  delivered  to  the 
appellant  a  mortgage  on  said  property.  The  note  was 
made  payable  on  or  before  five  yea^  from  date,  and 
provided  for  interest  at  the  rate  of  six  per  cent,  per  an- 
num from  date  until  paid.  The  note  was  dated  Sep- 
tember 1,  1903. 

On  September  2,  1903,  Austin  deeded  the  premises  to 
Otero  and  Baynolds.  On  January  3,  1908,  Otero  and 
Baynolds  deeded  the  same  to  the  Lagunita  Live  Stock 
Company,  and  on  November  3,  1911,  the  latter  deeded 
the  same  to  the  Salado  Live  Stock  Company.  It  is  ad- 
mitted that  the  latter  holds  the  title  to  said  premises, 
except  as  to  160  acres  thereof,  title  to  which  failed.  It 
is  also  admitted  that  at  the  time  the  appellant  conveyed 
said  premises  by  deed  to  Austin  that  it  had  no  title  to 
160  acres  of  said  land,  the  same  then  and  since  being 
vested  in  parties  not  in  privity  with  the  appellant. 

The  two  live  stock  companies  and  J.  J.  Jaffa,  trustee, 
were  made  parties  defendant  upon  the  allegation  that 
they  claimed  to  have  some  interest  in  the  premises.  The 
Salado  Live  Stock  Company  and  Jaffa,  trustee,  answered, 
setting  up  the  title  to  which  reference  has  heretofore 
been  made,  and  alleging  that  title  to  the  160-acre  tract 
failed,  because  appellant  was  not  vested  with  title  there- 
to at  the  time  it  pretended  to  convey  the  same  to  Austin ; 
that  the  note  was  without  consideration  and  void;  that 
appellant  refuses  to  warrant  and  defend  title  to  said 
last-mentioned  tract;  and  that  the  same  is  of  the  rea- 
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flonable  value  of  $4,000,  which  sum  it  asks  as  damages 
against  the  appellant. 

The  answer  of  Otero,  in  substance  and  effect,  al- 
leged that,  in  the  purchase  of  said  real  estate  from  the 
appellant,  Austin  acted  for  himself  and  for  Otero,  the 
appellant  having  knowledge  thereof,  and  that  title  to 
the  160-acre  tract  failed,  because  the  same  was  and 
since  has  been,  in  two  designated  persons;  that  consid-^ 
eration  for  said  note  failed;  that  by  operation  of  law 
the  appellant,  by  virtue  of  its  said  deed,  covenanted 
that  at  the  time  of  the  execution  of  said  deed  it  possess- 
ed an  irrevocable  possession  in  fee  simple  to  said  prop- 
erty, which  was  untrue  as  to  the  160-acre  tract;  and 
that  the  reasonable  value  of  said  tract  is  $4,000,  damages 
therefor  being  prayed.  A  reply  admitting  and  denying 
certain  matter  in  said  answers  was  filed  by  the  appel- 
lant. A  stipulation  was  also  filed  by  the  parties,  settling 
most  of  the  facts  in  the  case. 

[1]  Neither  Otero  nor  the  Salado  Live  Stock  Com- 
pany acquired  any  cause  of  action  against  the  appellant 
on  its  covenant  of  good  right  to  convey,  in  so  far  at 
least  as  the  rights  of  those  parties  as  intermediate  and 
remote  grantees  are  concerned.  The  covenant  is  in 
pnesenti  and  universally  regarded  as  personal.  If 
broken  at  all  it  is  broken  when  made,  and  a  cause  of 
action  thereupon  instantly  arises  in  favor  of  the  coven- 
antee, which  does  not  pass  to  his  grantee  merely  by 
virtue  of  the  deed  of  conveyance.  4  Elliott  on  Contracts, 
§  3887 ;  7  R.  C.  L.  ''Covenants,"  §§  29  and  36;  2  Devlin 
on  deeds  (3  Ed.)  §  942. 

[2]  Nor  did  either  Otero  or  the  Salado  Live  Stock 
Company,  as  intermediate  and  remote  grantees,  acquire 
a  cause  of  action  against  the  appellant  for  breach  of  its 
covenant  of  warranty  contained  in  its  deed  of  said  prem- 
ises  to  Austin.  This  covenant  runs  with  the  land,  and 
inures  to  the  benefit  of  subsequent  grantees,*  so  long  as 
no  breach  thereof  has  occurred.  The  instant  a  breach 
of  covenant  has  occurred  a  chose  in  action  arises  in  favor 
of  the  evicted  person,  or  the  one  claiming  the  right  and 
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title  to  the  land,  and  who  is  in  privily  with  the  eoven* 
antor,  and  this  chose  in  action  is  not  transferred  or  a»< 
signed  simply  by  virtue  of  a  deed  of  conveyance.  In 
3  Washburn  on  Real  Property,  §  2386,  it  is  said: 

"The  broadest  and  most  effective  of  the  covenants  contained 
In  American  deeds  Is  that  of  'warranty,  which  Is,  In  some 
states,  the  only  one  In  general  use.  It  Is  future  In  Its  terma 
and  operation,  and  runs  with  the  estate,  In  respect  to  whicli 
it  Is  made,  into  the  hands  of  whoever  becomes  the  owner  of 
such  estate.  But,  if  once  broken  by  an  eviction,  the  cove- 
nant of  warranty  stands  upon  the  same  ground  as  the  cove- 
nants which  are  broken  as  soon  as  made/' 

See,  also,  section  2394  of  the  same  work;  7  R.  C.  L. 
'^Covenants,''  §  56;  11  Cyc.  1096,  1097,  1138. 

In  Prestwood  v.  McGowin,  128  Ala.  267,  275,  29  South. 
386,  389,  86  Am.  St.  Rep.  136,  140,  it  was  said : 


*t  ii 


If  at  the  time  of  the  conveyance  the  grantor  had  neither 
title  nor  seisin,  nothing  passed  by  the  deed,  and  the  covenant 
remains  with  the  grantee  and  cannot  be  enforced  by  an  as- 
signee. *  *  *  The  assignee  in  possession  at  the  time  of  the 
breach  is  generally  the  only  person  who  can  maintain  an  ac- 
tion upon  the  covenant.'    Tledeman  on  Heal  Prop.  §  860.' 


ft 


See,  also,  Bull  v.  Beiseker,  16  N.  D.  290,  113  N.  W. 
870,  14  L.  R.  A.  (N.  S.)  514,  and  note,  Davidson  v.  Cox, 
10  Neb.  150,  4  N.  W.  1035,  and  McConaughey  v.  Ben- 
nett's Executors,  50  W.  Va.  172,  40  S.  E,  540.  In  the 
case  last  cited  it  was  held : 

"After  breach  of  such  covenant  it  can  no  longer  run  with  the 
land,  nor  has  It  any  existence  or  virtue,  save  for  the  purpose 
of  supporting  a  right  of  action  for  damages  on  the  part  of 
him  who  held  it  at  the  time  of  the  breach,  against  the  cove- 
nantor." 

In  the  case  at  bar  it  is  admitted  that  the  appellant 
breached  its  covenant  of  warranty  at  the  time  it  execut- 
ed the  conveyance  to  Austin,  it  having  no  legal  title 
nor  possession  in  and  to  a  portion  of  the  lands  it  at- 
tempted to  convey.  It  will  therefore  be  unnecessary  to 
discuss  the  law  of  eviction  and  acts  which,  in  contem- 
plation of  law,  are  considered  equivalent  thereto,  and 
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we  may  therefore  state  as  a  fact  that  the  covenant  was 
breached  at  the  time  it  was  made.  Under  the  doctrine 
heretofore  announced  Austin  acquired  a  right  of  action 
against  the  appellant  for  breach  of  that  covenant,  but 
Otero  did  not,  nor  did  the  Salado  Live  Stock  Company, 
in  so  far  as  their  rights  as  grantees  of  Austin  are  con- 
cerned. 

[3]  Otero,  however,  occupies  a  somewhat  different 
status  from  that  occupied  by  the  Salado  Live  Stock 
Company.  In  his  answer  he  alleged  that  in  the  purchase 
of  said  lands,  and  in  obtaining  and  accepting  the  war- 
ranty deed  therefor  from  the  appellant,  Austin  acted 
on  his  own  behalf,  and  for  and  on  behalf  of  Otero  and 
Raynolds,  **as  plaintiff  then  and  there  well  knew.'*  The 
trial  court  found,  among  other  things,  that  the  foregoing 
facts  alleged  in  the  answer  of  Otero  were  true.  A  rea- 
sonable and  fair  construction  of  this  finding  is  that  at 
the  time  this  conveyance  was  executed  Austin,  while 
acting  for  himself,  was  also  acting  as  $igent  for  Otero  and 
Baynolds,  and  that  this  relationship  was  disclosed  to 
the  appellant.  The  legal  consequence  of  this  is  that 
Austin  was  the  holder  of  the  legal  title  to  the  premises, 
but  was  a  trustee  as  to  the  undivided  interests  of  Otero 
and  Raynolds  therein,  and  that  Otero  was  and  is  one  of 
the  real  parties  in  interest,  the  conveyance  having  been 
executed  for  his  benefit  as  well  as  that  of  Austin.  In 
Bishop  on  Contracts  (2d  Ed.)  §  1216,  the  author  says: 

■ 

"And  aU  persons  who,  in  any  of  the  Innumerable  ways 
possible,  take  or  retain  a  title  to  either  real  or  personal  prop- 
erty, which  is  truly  another's,  are  by  the  law  made  the  trus- 
tees of  the  true  owner." 

Austin  took  the  title  of  this  property  in  his  own  name, 
for  his  own  advantage  and  benefit,  and  for  the  advantage 
and  benefit  of  Otero  and  Raynolds,  with  the  knowledge 
of  the  appellant. 

It  was  a  rule  of  the  common  law  that  no  one  but  par- 
ties to  a  contract  could  be  bound  by  it  or  obtain  rights 
under  it.    With  but  two  or  three  exceptions,  it  was  held 
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that  suit  could  not  be  brought  upon  a  covenant  except 
by  a  party  to  the  contract.  The  rule  was  grounded 
upon  privily  of  contract.  2  Elliott  on  Contracts,  § 
1406.  But  in  so  far  as  the  rights  of  a  third  person,  tor 
whose  benefit  such  contract  was  made,  are  concerned, 
that  rule  does  not  prevail  in  a  majority  of  the  states 
of  the  Union.  At  section  1411  the  author  of  the  last- 
mentioned  work  states : 


m 


'It  has  already  been  mentioned  that  at  common  law  the  only 
party  entitled  to  maintain 'an  action  on  a  contract  is  the  one 
from  whom  the  consideration  therefor  moved.  Under  the 
common  law,  and  in  those  Jurisdictions  adhering  to  its  prin- 
ciples on  this  point,  a  man  cannot  acuqire  rights  under  a 
contract  to  which  he  is  stranger;  that  is  to  say,  two  persons 
cannot  enter  into  an  agreement  uid  thereby  confer  certain  con- 
tractual rights  upon  a  third  person,  even  though  the  con- 
tract is  made  for  such  third  person's  special  benefit.  *  •  • 
The  rule  apparently  had  its  origin  in  the  primal  conception 
underlying  assumpsit.  At  first,  action  on  a  promise  was 
permitted  on  the  theory  of  giving  a  remedy  for  damages  sus- 
tained by  reason  of  the  nonperformance  of  a  deceitful  prom- 
ise. This  theory  of  the  remedy  would  clearly  limit  the  right 
of  action  for  breach  of  a  simple  promise  to  the  person  from 
whom  the  consideration  moved;  but,  however  this  may  be,  it 
nevertheless  remains  true  that,  when  two  parties  enter  into 
a  contract  for  the  benefit  of  a  third  person,  the  promisor  owes 
a  duty  to  such  third  person  to  perform  his  obligation.  Tet, 
while  this  duty  might  rest  upon  the  promisor,  the  third  per- 
son had  no  remedy  by  which  to  enforce  it.  In  other  words, 
the  contractual  duty  was  broader  than  the  remedy.  In 
the  edevelopment  of  the  law  of  contracts  the  remedy  did 
not  keep  pace  with  the  development  of  the  law  of  con- 
tracts generally,  but  was  still  confined  largely  within  its 
original  limits.  But  even  the  English  judges  have  upon 
several  occasloni/ shown  a  tendency  to  disregard  the  ancient 
common-law  form  of  action,  and  to  recognize  the  right  of  a 
third  person  to  sue  on  a  contract  made  for  his  benefit.  And 
in  this  country,  where  forms  of  action  have  in  the  main  been 
abolished  and  where  the  courts  have  never  been  so  completely 
dominated  by  common-law  theories  of  actions  as  In  England, 
the  right  of  a  stranger  to  sue  on  a  contract  made  for  his 
benefit  is  generally  recognized.  The  remedy  is  made  as  broad 
as  the  contractual  obligation.  If,  under  the  facts  of  the  case, 
a  legal  liability  is  shown  to  exist,  the  one  in  whose  favor  it 
runs  is  given  the  right  to  enforce  it.' 


II 


At  section  1412  the  author  says  that  a  majority  of 
the  courts  of  this  country  hold  that  the  beneficiary, 
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though  not  a  party-  to  the  contract,  may  maintain  an 
action  thereon  directly  in  his  own  name,  where  the 
contract  was  made  for  his  benefit.  While  the  forego- 
ing principles  are  addressed  to  simple  contracts,  as  dis- 
tinguished from  contracts  under  seal,  they  nevertheless 
apply  to  the  latter  class  of  contracts,  because  the  dis- 
tinctions between  sealed  and  unsealed  instruments  have 
now  been  generally  abolished.  Section  1424,  Id.  The 
distinction  is  abolished  in  this  state  by  virtue  of  section 
4761,  Code  1915.  The  common-law  principle  as  to  the 
right  of  a  stranger  to  sue  upon  the  contract  made 
in  the  names  of  others  is  of  no  force  here  because  of 
sections  4069  and  4070,  the  former  providing,  in  effect, 
that  actions  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  the  latter  providing  that  a  t^jostee  of 
an  express  trust  may  sue  in  his  own  name  ''without 
joining  with  him  the  person  for  whose  benefit  the  suit 
is  prosecuted." 

In  Hall  V.  Plaine,  14  Ohio  St.  417,  422,  it  was  held 
that  while  the  breach  of  warranty  occurred  at  the  time 
of  the  execution  of  the  deed  from  Plaine  to  Ebbert,  still 
Hall  could  maintain  his  counterclaim  in  a  suit  by  Plaine 
on  a  note  given  by  Ebbert,  because  Ebbert  was  Hall's 
agent  in  said  purchase,  and  received  the  legal  title  to 
the  premises,  and  heldHhe  same  in  trust  for  Hall.  Eb- 
bert Tield  the  legal  title  conveyed  to  him  by  Plaine 
for  but  a  few  days,  when  he  conveyed  the  same  to  Hall. 
The  court  said : 


iff 


'The  beneflcial  interest  and  equitable  title  was  in  Hall  from 
the  beginning.  Before  the  code  Hall  could  have  sued  on  the 
covenant,  in  the  name  of  Ebbert,  for  his  (Hall's)  use.  Hall 
would  have  been  entitled  to  the  damages  Tecovered,  because  he 
was  the  party,  and  not  Ebbert,  by  whom  the  damages  was 
sustained.  Since  the  code  that  form  of  procedure  is  not  re- 
quired. Section  25  of  the  code  provides  that  'every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  In  section  27.'  In  section  27  it  is 
permissive:  'An  executor/  •  •  *  trustee  of  an  express  trust, 
*  ^  *  may  bring  an  action  without  Joining  with  him  the  per- 
son for  whose  benefit  it  is  prosecuted.'  Although  under  this 
section  an  action  might  have  been  brought  by  Ebbert,  In  his 
own  name,  'as  the  person  in  whose  name  the  contract  was 
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made»'  yet  this  was  not  required.    Ebbert  Is  a  party  defend- 
ant, and  Hall  is  the  real  party  in  interest.' 


f» 


In  Crawford  County  Bank  v.  Baker,  95  Ark.  438, 
130  S.  W.  556,  the  court  said : 


i<i 


'It  is  next  insisted  that  the  right  of  action  accrued  immed- 
iately in  favor  of  the  grantee,  T.  B.  Baker,  if  it  accrued  at  all» 
and  did  not  run  with  the  land.  [Authorities.]  This  is  cor- 
rect. But  the  undisputed  evidence  is  that  T.  B.  Baker  pur- 
chased the  land  for  the  plaintiff,  and  that  the  latter  paid  for 
it.  T.  B.  Baker  took  the  conveyance  in  his  own  name,  but, 
until  he  conveyed  It  to  the  plaintiff  a  few  dpjs  later,  he  held 
as  tru&tee  for  the  plaintiff.  The  action  could  have  been  main- 
tained in  the  name  of  T.  B.  Baker,  as  the  covenant  was  execut- 
ed to  him  for  the  benefit  of  the  plaintiff  (Kirby's  Dig.  f602); 
but  plaintiff  is  the  real  party  in  interest,  and  the  action  was 

properly  instituted  in  his  own  name  (Kirby's  Dig.  |  5999). 
•    •    ♦ »» 


For  other  authority  on  these  propositions  generallj, 
see  Hays  v.  Galion  Gas,  etc.,  Co.,  29  Ohio  St.  330,  336 ; 
Webster  v.  Fleming,  178  111.  140,  52  N.  E.  975,  979;  3 
Elliott  on  Contracts,  §§  2100,  2111;  Clark  &  Skyles  on 
Agency,  §§  526,  620;  11  Cyc.  1138. 

Under  a  finding  of  the  trial  court,  to  which  no  excep- 
tion was  taken  by  the  appellant,  Otero  must  be  held  to 
be  one  of  the  real  parties  in  interest  in  the  covenants 
made  in  the  deed  from  the  appellant  to  Austin,  and 
consequently  he  is  entitled  to  assert  the  same  rights  in 
the  premises  that  Austin,  the  named  grantee,  might 
assert.  On  account  of  the  appellant's  breaches  of  coye- 
nant  of  good  right  to  convey  and  of  warranty,  a  chose 
in  action  accrued  unto  Otero  the  same  as  it  did  unto 
Austin. 

[4]  This  leaves  for  consideration  only  the  proposi- 
tion as  to  whether  the  judgment  for  damages  was  correct. 
The  appellant  contends  that  where  a  breach  of  covenant 
of  warranty  occurs,  the  breach  being  as  to  only  a  por- 
tion of  the  lands  conveyed,  the  covenantee  recovers  pro- 
tanto  only,  and  that  the  measure  of  damages  in  such 
eases  is  the  relative  value  which  the  part  taken  away 
bears  to  the  whole,  as  the  latter  is  fixed  by  the  consid- 
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eration  price,  subject,  however,  to  proof  that  the  lost 
part  was  of  greater  or  less  value. 

The  appellee  contends  that  the  rule  of  damages  which 
the  appellant  asserts  should  have  been  applied,  applies 
only  where  the  land  described  in  the  deed  is  of  the  same 
value,  and  that  the  amount  of  damages  recoverable  in 
such  an  event  is  obtained  by  a  mere  mathematical  com- 
putation, based  upon  the  proportion  that  the  value  of 
the  160-acre  tract  bears  to  the  total  acreage  sold.  The 
trial  court  found  that  the  160-acre  tract  was  more  valu- 
able per  acre  than  the  remainder  of  the  tract;  that  the 
160-acre  tract  contained  20  acres  of  irrigable  lands  of 
the  value  of  $50  per  acre,  and  that  there  is  no  other  ir- 
rigable land  within  the  tract  described  in  the  deed.  ^  It 
was  also  found  that  the  lands  within  the  large  tract  were 
not  of  uniform  value  per  acre,  and  that  the  160-acre 
tract  was  of  the  value  of  $1,700,  which  amount  was  de- 
ducted from  the  amount  represented  by  the  note  upon 
which  suit  was  brought. 

The  proof  of  appellees  as  to  damages  was  addressed 
solely  to  the  value  of  the  tract  of  land  lost  to  them 
by  failure  of  title.  There  was  no  evidence  offered 
tending  to  show  the  actual  value  of  the  714  acres  pre- 
served unto  Ae  appellant's  grantee.  It  is  true  that  evi- 
dence on  the  part  of  the  appellant  tended  to  disclose 
that  the  lands  to  the  east  of  the  160-acre  tract  were 
rough,  and  that  the  lands  to  the  west  of  the  tract  con- 
tained hay  vega  lands  to  some  extent,  and  that  the 
160-acre  tract  was  of  the  same  general  character  as  the 
balance  of  the  larger  tract,  but  no  evidence  of  value 
thereof  appears  in  the  record.  It  was  stipulated  that 
the  consideration  paid  for  the  large  tract  was  $3,400.  It 
will  thus  be  seen  that,  if  the  judgment  of  the  trial  court 
is  to  be  sustained,  we  must  adopt  the  rule  that  the  meas- 
ure of  damages  for  partial  failure  of  title  is  the  value 
of  the  lands  lost,  independent  of  the  value  of  the  re- 
mainder of  the  lands  at  the  price  agreed  upon  and  paid 
for  the  whole.  A  few  of  the  courts,  those  of  the  New 
England  states  alone,  maintain  this  doctrine  but  a  ma- 
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jority  of  the  states  hold  that  the  rale  for  which  appel- 
lant contends  is  the  correct  one.  In  11  Cyc.  1159,  the 
rules  are  thus  stated: 

"Various  rules  have  been  laid  down  for  the  proper  measure 
of  damages  in  case  of  a  partial  eyictlon.  Thus  It  has  been 
stated  that  the  damages  should  bear  the  same  proportion  to 
the  whole  purchase  money  that  the  value  of  the  part  to  which 
the  title  has  failed  bears  to  the  price  of  th^  whole  premises. 
Again,  the  value  of  the  lai^d  from  the  date  of  sale,  with  inter- 
est, has  been  held  the  measure.    «    •    •  " 

In  3  Elliott  on  Contracts,  §  2260,  it  is  said : 

"Where  the  failure  of  title  concerns  only  part  of  the  land, 
the  measure  of  damages  is  such  proportional  part  of  the  con- 
sideration money  as  the  value  of  the  land  to  which  title  fails 
bears  to  the  whole  tract,  with  interest  on  such  sum." 


In  2  Devlin  on  Deeds  (3d  Ed.)  §  934,  the  author  says: 

"In  some  of  the  states  the  measure  of  damages  for  a  breach 
of  these  covenants  is  the  value  of  the  land  at  the  time  of 
injury  by  defect  of  title  and  eviction.  But  the  general  rule 
now  is  that  the  damages  for  a  breach  of  these  covenants  are 
measured  by  the  consideration,  or  what  the  lands  were  worth 
as  determined  by  the  parties  or  by  the  consideration  price, 
together  with  interest  for  the  time  the  purchaser  has  lost  the 
mesne  profits.  *  *  «  For  a  partial  breach,  damages  are  re- 
coverable, according  to  the  same  rule,  in  proportion  to  the 
extent  of  the  breach." 

Actual  value  of  the  lands  lost  is  not  the  true  test  or 
measure.  The  damages  recoverable  are  relative  or 
comparative,  the  standard  being  the  consideration,  or 
price  paid  for  the  whole  tract.  Thus  there  must  be  an 
apportionment,  based  upon  the  relative  value  of  that 
portion  to  which  the  title  fails  and  of  that  portion  to 
which  the  title  proves  good.  7  R.  C.  L.  "Covenants,*'  § 
87.  That  this  can  be  determined  only  by  showing  the 
•price  paid  for  the  whole,  the  value  of  the  lands  lost,  and 
the  value  of  the  lands  preserved,  seems  apparent.  In  a 
discussion  of  this  subject  in  2  Sutherland  on  Damages 
(4th  Ed.)  §  609,  it  is  said: 

"For  a  partial  breach  damages  will  be  assessed  pro  tanto» 
according  to  the  recognized  standard  for  a  total  breach.    Thus. 
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for  example,  if  a  conveyance  is  made  of  several  parcels,  and 
the  grantee  is  evicted  by  paramount  title  from  one  of  them, 
the  value  of  that  parcel,  measured  by  the  consideration,  or  the 
valuation  at  the  date  of  eviction,  as  the  rule  may  be,  will  be 
the  measure  of  damages.  Applying  the  same  rule  to  a  case 
where  a  part  of  one  parcel  is  lost  by  failure  of  title,  or  the 
title  to  the  undivided  part  of  the  whole,  the  measure  of  dam- 
ages is  a  ratable  part  of  the  consideration  or  value  of  such 
parcel,  or  of  the  entirety,  ascertained  in  the  same  manner." 

A  clear  statement  of  the  rule,  found  in  3  Sedgwick 
on  Damages  (9th  Ed.)  §  975,  is  as  follows: 


% 


<i 


'As  the  rule  is  usually  stated,  the  measure  of  damages  is 
such  part  of  the  original  price  as  bears  the  same  ratio  to  the 
whole  consideration  that  the  value  of  the  land  to  which  the 
title  has  failed  bears  to  the  value  of  the  whole  tract  con- 
veyed; or  when  action  is  upon  a  covenant  of  warranty  in 
states  adopting  the  New  England  rule,  the  actual  value  of  the 
part  from  which  the  grantee  has  been  evicted.  If,  however, 
the  land  sold  at  an  agreed  price  per  acre,  and  title  fails  to 
part,  the  measure  of  damages  is  the  agreed  price  per  acre  for 
the  entire  number  of  acres  to  which  title  failed.  Evidence  is 
admissible  to  show  that  the  portion  lost  was  especially  val- 
uable in  comparison  to  the  portion  remaining.    «    *    *  " 

See,  also,  8  A.  &  E.  Enc.  of  L.  (2d  Ed.)  174.  In  Aiken 
V.  McDonald,  43  S.  C.  29,  34,  20  S.  E.  796,  798,  49  Am. 
St.  Rep.  817,  821,  the  court  said : 

"As  the  sum  of  $450,  mentioned  as  the  consideration  of  the 
deed  to  Bell,  must  be  regarded  as  the  value  of  the  fee  in  the 
land,  in  order  to  arrive  at  the  true  measure  of  damages  oc^ 
casioned  by  the  partial  breach  of  the  covenants  of  warranty, 
it  will  be  necessary  to  ascertain  the  relative  value  of  the  life 
estate  of  Mary  Marion,  assuming  that  the  sum  of  $450  was 
the  value  of  the  fee,  and  the  value  of  the  life  estate,  ascer- 
tained upon  this  basis,  should  be  deducted  from  the  said  sum, 
and  the  balance,  with  interest,  ^  •  *  will  constitute  the  true 
measure  of  the  plaintiff's  damages.    *    *    *  " 

In  Beaupland  v.  McKeen,  28  Pa.  124,  134,  70  Am.  Dec. 
115,  121,  the  court  said : 


<«f 


'The  relative  value  of  the  part  to  the  whole  is  to  be  estimat- 
ed with  regard  to  the  price  fixed  by  the  parties  for  the  whole. 
The  whole  purchase  being  assumed  to  be  worth  the  price 
agreed  on,  what  part  of  the  price  would  fairly  be  represented 
by  the  part  taken  away?* 


>»» 
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In  Dalton  v.  Bowker,  8  Nev.  190,  197,  the  reason  given 
for  the  rule  was  that  it  produced  certainty,  it  being  most 
natural  to  suppose  that  the  parties  mean  that  the  pur- 
chase money,  the  standard  of  value  to  which  they  have 
both  agreed,  shall  be  the  measure  of  compensation  if  the 
land  be  lost.  The  court  further  said  that,  where  the 
eviction  is  partial,  **the  law  will  apportion  the  dam- 
ages to  the  measure  of  value  between  the  property  lost 
and  the  property  preserved."  It  will  be  seen  that  the 
law  seeks  to  compensate  the  injured  party,  but  not  be- 
yond the  price  agreed  upon  for  the  whole  by  the  par- 
ties, and  that  in  any  event  a  covenator  cannot  be  mulcted 
in  damages,  independent  of  fraud,  beyond  the  considera- 
tion price  of  the  land.  He  binds  himself,  in  default 
of  warranting  the  title,  that  he  will  return  the  pur- 
chase price,  with  interest,  or,  for  partial  breach,  that  he 
will  "return  a  ratable  proportion  of  the  purchase  money 
and  interest."  Phillips  v.  Reichert,  17  Ind.  120,  123 
(79  Am.  Dec.  63).  In  Mayer  &  Schmidt  v.  Wooten, 
46  Tex.  Civ.  App.  327,  102  S.  W.  423,  426  the  court, 
referring  to  a  former  decision,  said  that  the  plain  in- 
ference from  that  case  was  that  the  value  of  the  lands 
lost  and  that  remaining  should  be  taken  into  considera- 
tion in  fixing  the  amount  of  damages.  In  Lemly  v. 
Ellis,  146  N.  C.  221,  59  S.  E.  683,  the  cause  was  reversed 
because  the  measure  of  damages  adopted  by  the  trial 
court  was  the  value  of  the  land  lost,  without  reference 
to  the  consideration  price  and  the  value  of  the  land  re- 
maining. In  California  a  statute  existed  declaratory  of 
the  rule  of  damages  followed  by  the  majority  of  the 
courts.  In  Hoffman  v.  Kirby,  136  Cal.  26,  68  Pac.  321, 
there  was  no  finding  as  to  the  value  of  the  land  pre- 
served under  the  warranty,  and  the  cause  was  conse- 
quently reversed.  In  White  v.  HoUey,  3  Tex.  Civ.  App. 
590,  596,  24  S.  W.  831,  833,  the  court  said : 


«i 


'But  because  the  conflict  Is  only  a  partial  conflict,  and  be- 
cause we  are  not  informed  as  to  whether  the  part  not  in  con- 
flict is  worthless  or  not,  we  conclude  that  the  Judgment  of  the 
lower  court  should  be  reversed." 


JANUARY  TERM,  1918.  611 

Merchants'  Natl.  Bank  v.  Otero,  24  N.  M.  598. 

The  appellees  in  this  case  recovered,  in  effect,  the 
actual  value  of  the  land  lost.  That  consequently  the 
judgment  must  be  reversed  is  evident.  Perchance  the 
value  of  the  714  acres,  title  to  which  the  covenantee 
received,  may  be  in  excess  of  $3,400,  or  of  a  value  in 
excess  thereof.  The  value  of  the  part  preserved  is  es- 
sentially necessary  to  ascertain'  in  order  to  determine 
what,  if  any,  damage  was  sustained. 

Other  propositions  argued  by  the  parties  will  not 
be  discussed.  We  have  examined  those  propositions^ 
but  do  not  find  that  they  are  decisive  of  this  case.  For 
the  reasons  stated  the  judgtnent  of  the  trial  court 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur.  * 

On  Motion  for  Rehearing. 

Parker,  J.  [5]  A  motion  for  rehearing  has  been 
interposed  attacking  the  fourth  paragraph  of  the  opinion 
in  regard  to  the  measure  of  damages.  If  we  under- 
stand the  brief  of  appellee,  he  makes  no  claim  but 
that  the  purchase  price  is  the  limit  of  recovery  upon  a 
breach  of  a  covenant  of  warranty  in  every  instance, 
whether  the  breach  be  total  or  partial.  This  is  the  al- 
most universal  rule,  and  is  departed  from,  so  far  as  we 
know,  only  in  New  England,  where  the  measij^re  of  re- 
covery upon  the  breach  of  a  covenant  of  warranty  is 
the  value  of  the  property  lost  at  the  time  of  the  evic- 
tion. 

We  also  understand  appellee  to  concede  that  where 
several  parcels  of  land  are  conveyed  for  a  gross  sum 
with  covenant  of  warranty,  and  where  one  of  such  par- 
cels is  lost  to  the  grantee,  by  reason  of  the  failure  of 
title  thereto,  the  damages  recoverable  by  the  grantee 
are  a  proper  proportionate  part  of  the  purchase  price 
paid.  Thus  far  there  is  no  controversy  between  counsel 
and  the  court  as  to  the  principles  involved. 
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[6]  In  arriving  at  the  termfi  of  such  a  proper  pro- 
portion, however,  counsel  presents  a  proposition  to  which 
the  court  cannot  agree.  The  contention  is  made,  if  we 
understand  it,  that  the  value  of  the  whole  estate  as  conL- 
pared  to  the  value  of  the  part  lost  by  failure  of  title  is 
to  be  conclusively  presumed  to  be  the  price  fixed  by  the 
parties  at  the  time  of  the  conveyance.  This  would  be 
stating  the  proposition  as  if  it  were  a  simple  case  of 
subtraction.  The  proposition  is  as  follows:  The  ap- 
pellee bought  several  tracts  of  land  at  a  gross  sum  of 
$3,400 ;  the  title  to  one  tract  has  failed,  and  it  is  shown 
to  be  of  the  value  of  $1,700 ;  subtract  $1,700  from  $3,- 
400,  the  purchase  price,  and  you  have  a  result  of  $1,700, 
the  amount  of  the  appellee's  damages.  In  this  treatment 
of  the  problem  no  account  is  taken  of  the  actual  value 
i&f  the  part  of  the  land  to  which  title  proves  to  be  good. 
Suppose,  for  instance,  that  the  proof  should  show  that 
the  value  at  the  time  of  the  conveyance  of  the  tract,  the 
title  to  which  failed,  was  $3,400.  In  that  case  the  ap- 
pellee, under  the  theory  of  his  counsel,  would  be  entitled 
not  only  to  set  off  $1,700  against  the  claims  of  appellant, 
but  would  be  also  entitled  to  recoup  against  him  a  fur- 
ther $1,700,  making  a  total  recovery  of  $3,400,  and  still 
retain  the  major  portion  of  the  land  conveyed  free  of 
cost.  In  this  way  it  would  be  more  profitable  to  ap- 
pellee to  lose  a  portion  of  the  land  than  it  would  be  to 
retain  it  all  and  he  would  recover  more  than  if  he  had 
lost  title  to  the  whole,  because  in  the  latter  event  the  en- 
tire measure  of  his  recovery  would  be  the  agreed  price, 
viz.  $3,4Q0  and  interest.  This  cannot  be  the  just  and  cor- 
rect rule,  although  in  some  states,  from  the  language 
used  in  the  decisions,  it  would  seem  to  be  so  announced. 
See  7  R.  C.  L.  ''Covenants,"  §  87. 

[T]  The  true  rule,  however,  and  the  one  most  fre- 
quently announced,  is  that  the  damages  recoverable  in 
such  a  case  will  bear  the  same  proportion  to  the  whole 
consideration  paid  as  the  value  of  the  part  to  which 
title  fails  bears  to  the  value  of  the  whole  premises  con- 
veyed.   The  word  ** value"  in  this  connection  means  ac- 
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tnal  value,  and  not  the  value  fixed  by  the  parties.  Thug 
in  this  case  it  was  shown  tiiat  the  tract,  title  to  which 
failed,  was  worth  $1,700,  and  judgment  was  awarded  for 
that  sum.  It  was  not  shown  what  the  remaiader  of  the 
premises  were  worth.  Of  course,  if  such  remainder  was 
worth  only  $1,700,  the  appellee  actually  lost  $1,700.  If 
the  remainder  of  the  premises  were  worth,  say,  $3,400, 
the  appellant  did  not  lose  $1,700,  but  some  other  and 
smaller  sum.  It  is  to  meet  just  this  condition  of  affaina 
that  the  formula  has  been  devised  as  a  just  measure  of 
damages,  viz:  X  (the  damages) :  $3,400,  (the  purchase 
price) :  :  $1,700  (the  value  of  the  part  lost)  :  $5,100 
(made  up  of  the  $1,700  and  $3,400,  and  being  the  total 
assumed  value  of  the  premises)  equals  $1,133.33. 

We  fail  to  find  any  precedent  in  the  books  which  gives 
the  necessary  data  from  which  it  can  be  certainly  said 
that  this  formula  was  applied,  but  it  is  clearly  within 
the  general  terms  used  by  the  courts  in  many  e^ses.  See 
Helton  V.  Asher,  135  Ky.  751,  123  S.  W.  285;  Seyfred 
V.  Knoblauch,  44  Colo,  86,  96  Pac.  993 ;  Hymes  v.  Esty, 
133  N.  y.  342,  31  N.  E.  105;  Cornell  v.  Jackson,  3  Cush. 
(Mass.)  506;  Hoffman  v.  Kirby,  136  Cal.  26,  68  Pac. 
321 ;  Conklin,  Trustee,  v.  Hancock,  67  Ohio  St.  455,  66 
N.  E.  518 ;  Dubay  v.  Kelly,  137  Mich.  345,  100  N.  W. 
677 ;  Wesco  v.  Kern,  36  Or.  433,  59  Pac.  548,  60  Pac. 
563 ;  Loiseau  v.  Threlstad,  14  S.  D.  257,  85  N.  W.  189 ; 
Lloyd  V.  Sandusky,  203  111.  621,  68  N.  E.  154. 

The  confusion  as  to  the  rule  as  expressed  by  some  of 
the  courts  arises  from  the  use  of  the  words  "estimated 
at  the  prices  paid/'  as  in  Hynes  v.  Packard,  92  Tex.  44, 
45  S.  W.  562,  wherein  it  is  said: 


ttr 


'The  failure,  however,  being  partial  and  of  a  definite  part 
of  two  of  the  many  surveys  that  were  conveyed,  the  rule  by 
which  to  ascertain  the  urran tor's  liability  under  the  warranty 
Is  antly  stated  thus:  'The  damages  will  bear  the  same  pro- 
portion to  the  whole  purchase  money  as  the  value  of  the 
part  to  which  the  title  fails  bears  to  the  whole  premises 
estimated  at  the  prices  paid.' 


*» 


Just  what  these  words  mean  in  the  connection  used 
it  is  difficult  to  understand.    The  Texas  courts  in  rely- 
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ing  upon  this  case,  or  notwithstanding  the  same,  seem 
to  ignore  the  words  above  underscored.  Thus,  in  Mayer 
&  Schmidt  v.  Wooton,  46  Tex.  Civ.  App.  327,  102  S.  W. 
423,  the  court  ignored  those  words,  and  stated  the  rule 
as  follows : 


"The  rule  as  to  the  measure  of  damages  in  case  of  a  fail- 
ure of  the  title  to  a  part  of  the  land  conveyed,  when  deter- 
mined hy  the  consideration  paid,  is  such  fractional  part  of  the 
whole  consideration  as  the  value,  at  the  time  of  the  purchase* 
of  the  part  to  which  the  title  fails  bears  to  the  whole,  and 
interest  thereon  during  the  time  the  grantee  has  been  deprived 
of  the  use  of  the  part  to  which  the  title  failed." 

The  Texas  court  quotes  from  Morris  v.  Phelps,  & 
Johns.  (N.  Y.)  56,  4  Am.  Dec.  323,  as  follows: 

"The  law  will  apportion  the  damages  to  the  measure  of 
value  between  the  land  lost  and  the  land  preserved." 

So  in  Northcutt  v.  Hume  (Tex.  Civ.  App.)  174  S.  W. 
974,  the  case  of  Hynes  v.  Packard  is  cited  and  relied 
upon,  but  it  is  clearly  apparent  from  the  case  that  the 
value  of  the  part  to  which  title  did  not  fail  was  a  ma- 
terial element  in  ascertaining  the  damages.  Those 
words  ** estimated  at  the  prices  paid*'  are  entirely  omit- 
ted in  the  statement  of  the  formula  in  most  of  the  states 
above  cited. 

[8]  Counsel  for  appellee  argues  that,  even  admit- 
ting the  doctrine  heretofore  announced  as  correct,  the 
court  is  in  error  in  finding  that  there  was  no  proof  of 
the  value  of  the  part  of  the  premises  conveyed  to  which 
title  was  good.  They  argue  that  the  price  agreed  be- 
tween the  parties  at  the  time  of  the  conveyance,  and  as 
recited  in  the  deed,  is  some  evidence  of  the  actual  value 
of  the  property  at  that  time,  and  that,  in  the  absence  of 
proof  to  the  contrary,  it  is  sufficient  evidence  thereof* 
The  argument  is  not  sound.  As  before  pointed  out,  the 
word  '* value"  in  this  connection  means  actual  valne, 
and  evidence  of  the  agreed  price  between  the  parties  is 
not  relevant  to  the  issue  presented.  The  agreed  price  is 
relevant  to  the  inquiry  for  the  reason  simply  that  it  i& 
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the  meagure  of  the  covenantee's  recovery ,  and  the  agreed 
price,  or  a  proportionate  part  thereof,  in  case  of  par- 
tial failure  of  title,  is  all  that  can  be  recovered.  The  ac- 
tual value  of  the  part  which  is  lost  by  reason  of  the 
failure  of  title  and  the  actual  value  of  the  part  to  which 
title  proves  to  be  good  are  necessary  terms  in  the  pro- 
portion. See  Northcutt  v.  Hume  (Tex.  Civ.  App.)  174 
S.  W.  974 ;  Loiseau  v.  Threlstad,  14  S.  D.  257,  85  N.  W. 
189.  Otherwise  the  formula  is  a  senseless  thing,  and 
should  be  abandoned  for  the  more  simple  rule  that,  in 
case  of  partial  failure  of  title,  the  covenantee  may  r*^- 
cover  for  the  value  of  the  land  lost  up  to  the  amount  of 
the  whole  purchase  price. 

[9]  Counsel  for  appellee  suggests  in  the  brief  on 
motion  for  rehearing  that  if  there  is  a  failure  of  proof 
as  to  the  actual  value  of  the  part  of  the  land  to  which 
title  p*roved  to  be  good,  it  is  the  fault  of  the  appellant. 
In  other  words,  it  is  suggested  that  the  burden  of  proof 
in  this  regard  was  upon  the  appellant,  and  that  the 
same,  not  having  been  met  by  it,  the  judgment  should 
still  be  affirmed.  This  contention  is  erroneous.  Subject 
to  possible  modifications  and  limitations  in  some  in- 
stances, which  it  is  not  necessary  here  to  notice,  the 
general  rule  is  that  the  burden  of  proof  in  an  action  for 
damages  is  upon  the  party  seeking  to  recover  the  same. 
In  this  case  the  burden  was  upon  the  appellee  to  show 
all  the  facts  necessary  to  entitle  him  to  recover  the 
damages,  to  which,  according  to  the  legal  formulas  ap- 
plicable to  the  case,  he  was  entitled.  One  of  these  facts, 
viz.  the  value  of  the  part  of  the  land  to  which  title 
proved  to  be  good,  was  not  shown. 

For  the  reasons  stated  the  motion  for  a  rehearing  will 
be  denied. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2212.    Sept.  19,  1918.] 
MONTOYA  V..OBTIZ. 

SYLLABUS  BY  THE  COURT. 

1.  The  rule  announced  In  the  case  of  Carabajal  y.  Lucero* 
22  N.  M.  30,  158  Pac  1088,  that,  in  the  absence  of  a  showins 
of  fraud  on  the  part  of  election  officers  sufficient  to  invali- 
date the  returns  and  to  cast  discredit  upon  the  ballots,  pre- 
served as  required  by  law,  the  individual  voters  cannot  be 
permitted  to  testify  as  to  the  candidates  for  whom  they  voted 
at  an  election,  has  no  application  to  the  question  of  the  right 
of  an  illegal  voter  to  testify  as  to  the  persons  for  whom  he 
voted  at  an  election.  P.  621 

2.  In  the  case  of  illegal  voters,  it  is  universally  recognized 
that  the  right  to  examine  the  voters  in  such  a  case  is  in  af- 
firmance and  vindication  of  the  essential  principle  of  th« 
elective  system  that  the  will  of  the  majority  of  the  (|liallfled 
voters  shall  determine  the  right  to  an  elective  office,  and 
the  testimony  of  the  voter,  after  it  has  been  shown  that  he 
voted  illegally,  is  competent  and  should  be  received  by  the 
court  for  what  it  is  worth.  P.  622 

3.  An  illegal  voter  cannot  be  required  to  testify  in  the  first 
instance  as  to  whether  he  did  in  fact  vote,  if  he  claims  his 
constitutional  privilege  against  selMncrimlnation,  but,  if  it 
is  proven  by  other  evidence  that  he  did  vote,  he  may  then 
be  compelled  to  testify  for  whom  he  voted.  P.  622 

4.  Circumstantial  evidence  is  competent  to  prove  the  fact 
for  whom  an  illegal  voter  voted,*  and,  where  the  facts  and  cir- 
cumstances in  evidence  clearly  establish  for  whom  he  voted, 
the  court  is  justified  in  finding  the  ultimate  fact  P.  622 

5.  Circumstantial  evidence  may  be  resorted  to  where  it 
does  not  appear  from  the  testimony  of  the  voter  for  whom  he 
voted.  P.  623 

6.  Where  it  is  shown  that  ballot  boxes  have  been  in  the 
custody  of  parties  not  entitled  thereto,  the  burden  rests  upon 
the  contestant  to  show  that  during  such  time  the  ballot  boxM 
were  not  tampered  with.  P.  624 
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7.  Departure  from  the  strict  letter  of  the  statute*  as  to 
the  preservation  of  the  ballots  will  not  warrant  their  rejec- 
tion, unless  the  statute  so  provides,  in  the  absence  of  fraud 
or  any  suspicion  of  fraud.  P.  62& 

8.  An  election  is  void  where  qualified  electors  are  corrupt- 
ly and  fraudulently  deprived  of  an  opportunity  to  vote,  suf- 
ficient in  number,  had  all  been  counted  for  the  next  highest 
candidate,  to  have  changed  the  result  of  the  election.    P.  68S 

9.  An  appellate  court  is  not  absolutely  obligated,  on  re- 
versal, to  render  or  order  final  judgment,  but  the  court  is  in- 
yested  with  a  discretion  to  either  render  final  judgment,  or  to 
direct  the  lower  court  to  enter  judgment,  or  to  remand  the 
case  for  a  new  trial  or  other  proceedings,  and,  where  it  ap- 
pears that  justice  requires  that  a  cause  be  remanded  for  a  new 
trial,  it  will  be  so  ordered.  P.  626 

Appeal  from  District  Court,  Sandoval  County,  Ray- 
nolds.  Judge. 

Election  contest  by  Alfredo  N.  Montoya  against  Pre- 
ciliano  Ortiz.  Judgment  for  contestee,  and  contestant 
appeals.    Reversed  and  remanded. 

A.  B.  Benehan,  of  Santa  Fe,  and  A.  A.  Sedillo  and 
B.  P.  Barnes^  both  of  Albuquerque,  for  appellant. 
Neill  B.  Field  and  A.  G.  Simms,  both  of  Albuquerque, 
for  appellee. 

OPINION  OF  THE  COURT. 

BoBERTS,  J.  At  the  general  election  held  November 
7,  1916,  api)ellant  was  a  candidate  on  the  Bepubliean 
ticket  in  Sandoval  county  for  the  office  of  county  clerk 
of  said  county.  Appellee  was  the  candidate  on  the  Demo- 
cratic ticket.  On  the  face  of  the  returns  appellee  was 
elected  by  seven  majority  over  appellant.  Appellant  in- 
stituted a  contest  for  the  oflSce  under  article  6,  c.  32,  Code 
1915.  In  his  notice  of  contest  he  alleged  that  certain  per- 
sons not  qualified  to  vote  in  designated  precincts  in  said 
county  had  voted  at  said  election  for  appellee.  He  also  al- 
leged that  the  returns  made  in  certain  precincts  were  in- 
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correct.  Appellee  answered,  denying  generally  the  alle- 
gations in  the  notice  of  contest,  and  set  up  the  fact  that 
certain  illegal  votes  had  been  cast  in  designated  precincts 
for  appellant.  Appellant  asked  for  a  recount  of  the  bal- 
lots in  certain  precincts  as  authorized  by  section  1999, 
Code  1915.  The  recount  was  made  by  the  board  of  coun- 
ty commissioners  as  in  said  section  provided,  and  the  re- 
sult certified  to  the  court.  There  was  a  discrepancy  be- 
tween  the  returns  made  by  the  election  officers  as  to  three 
precincts  so  counted,  Nos.  5,  8,  and  15,  and  the  return 
made  by  the  board  of  county  commissioners.  The  count 
made  by  the  board  of  county  commissioners,  if  allowed  to 
stand,  would  alone  have  given  appellant  a  slight  ma- 
jority. 

The  evidence  was  taken  before  a  commissioner  ap- 
pointed by  the  court.  Appellant  introduced  evidence  to 
show  that  in  stated  precincts  certain  named  persons  had 
voted ;  that  such  persons  so  voting  were  not  residents  of 
the  precincts  in  which  they  had  voted;  and  it  may  be 
stated  that  the  fact  that  they  had  voted,  and  that  they 
were  not  legal  voters  within  the  precincts  wherein  they 
so  voted,  was  clearly  established  by  the  evidence. 

Thereupon  appellant  placed  upon  the  stand  the  per- 
son so  voting  and  asked  for  whom  he  had  voted.  The 
witnesses  in  several  instances,  without  objectite,  testified 
that  they  had  voted  the  Democratic  ticket  and  had  voted 
for  the  appellee.  In  other  instances  the  persons  so 
shown  to  have  voted  illegally  either  refused  to  testify 
or  could  not  be  obtained  as  a  witness.  In  these  cases 
appellant  put  in  evidence  facts  and  circumstances  which 
he  claims  show  conclusively  that  the  voters  in  question 
voted  the  Democratic  ticket.  His  evidence  tended  to 
show  that  in  some  instances  the  voters  were  taken  to  the 
polls  by  Democratic  workers,  that  they  received  their 
ballots  from  parties  engaged  in  distributing  Democratic 
tickets,  and  other  facts  and  circumstances  which  tended 
to  show  that  the  voters  in  question  supported  the  Demo- 
cratic candidates. 
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^  After  the  evidence  for  the  appellant  was  put  in,  ap- 

j  pellee  introduced  evidence  for  the  sole  purpose  of  im- 

peaching the  recount  by  the  board  of  county  commis- 
sioners of  the  three  precincts  stated.    The  evidence  on 
I  this  point  was  quite  voluminous,  and  it  would  unduly 

g  lengthen  this  opinion  to  set  it  out.    The  evidence  directed 

^  to  this  end  consisted,  first,  of  the  testimony  of  the  elec- 

tion  officers  in  the  three  precincts  in  question  to  the  ef- 
fect that  they  had  correctly  convassed  the  vote  and 
certified  the  result.     In  each  precinct  there  was  also 
J  evidence  of  some  parties  present  at  the  count  to  the 

same  effect.  Second,  it  was  shown  that  the  boxes  had 
been  sealed  with  wax,  the  key  of  each  box  tied  to  a  string 
and  dropped  in  the  aperture  for  the  reception  of  ballots, 
and  paper  or  cardboard  sealed  over  the  aperture;  that, 
?  as  to  precinct  No.  5,  at  the  time  of  the  recount  by  the 

\  commissioners  the  card  placed  over  the  ax>erture  had 

1  ,  been  reversed;  that  one  end  of  the  card  was  loose,  so 

J  that  the  key  could  be  removed.    As  to  one  of  the  other 

^  precincts  it  was  shown  that  the  lid  of  the  ballot  box 

<f  had  been  sealed  down  with  wax  at  the  time  of  the  can- 

f  vass,  in  addition  to  sealing  the  aperture,  and  that,  at 

the  time  of  the  recount  by  the  board  of  county  commis- 
^  sioners,  the  lid  was  not  sealed.    A  paper  had  been  seal- 

^  .       .ed  over  the  aperture  for  the  reception  of  ballots,  but 

it  had  been  sealed  in  such  a  manner  that  the  key  of  the 
lock  could  be  removed  and  replaced  without  breaking 
the  seal.    In  the  other  box  the  key  was  sealed  inside  the 
'  aperture.     The  evidence  was  to  the  effect  that  these 

^  boTPs.  or  two  of.  them  at  least,  had  been  taken  to  Bem- 

^  alillo,  one  of  the  boxes  by  some  one  other  than  the  judge 

*  of  election,  it  having  been  sent  by  a  messenger  carrying 

^  boxes  from  other  precincts.     When  the  boxes  reached 

^  Bernalillo  they  were  taken  by  the  parties  having  them 

i  in  charge  to  the  county  clerk's  office.   There  they  were 

i  ♦old  either  by  the  county  clerk  or  by  some  other  person 

i  that  it  was  their  duty  to  send  the  boxes   to   Antonio 

i  Lucero,  Secretary  of  State,  at  Santa  Fe.    Thereupon  the 

f  boxes  were  taken  by  the  persons  J|aving  them  in  charge 
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to  the  Wells  Fargo  Express  oSicey  in  Bernalillo,  and 
vrere  sent  by  express  to  the  Secretary  of  State.  Just 
how  long  these  boxes  remained  in  the  possession  of  Mr. 
Lucero  does  not  clearly  appear,  but  some  time  after 
his  receipt  of  the  boxes  he  sent  them  by  express  to  the 
county  clerk  of  Sandoval  county  at  Bernalillo.  The 
county  clerk  testified  that,  during  the  time  the  boxes 
were  in  his  possession  prior  to  the  canvass  of  the  returns 
by  the  board  of  county  commissioners,  he  placed  the 
boxes  in  a  closet  in  his  office,  having  a  wooden  door, 
locked  by  an  ordinary  lock,  and  that  each  political  party 
app(Mnted  guards  who  stood  watch,  both  day  and  nigfat, 
until  the  completion  of  the  canvass  by  the  board  of 
county  commissioners;  that  immediately  after  the  can- 
vass he  placed  all  the  ballot  boxes  in  the  iron  safe  in 
his  office;  that  his  predecessor  in  office  knew  the  com- 
bination to  tiie  safe,  and  that  the  appellant  in  this  case 
had  been  the  county  clerk  of  the  county  immediately 
prior  to  the  election  of  appellee's  predecessor;  that  he 
purchased  the  safe  and  knew  the  combination;  that 
the  ballot  boxes  remained  in  the  safe  until  after  the  in- 
stitution of  the  contest  herein,  when,  by  order  of  the 
district  court,  he  took  the  boxes  to  the  First  Savings 
Bank  &  Trust  Company  in  Albuquerque,  and  they  were 
placed  in  the  vault  of  said  trust  company  for  safe- 
keeping. 

Mr.  Montoya  testified  that  he  did  not  know  the  com- 
bination to  the  safe  in  the  clerk's  office;  that  while  he 
was  county  clerk  he  did  not  give  personal  attention  to 
the  office,  but  left  it  in  charge  of  his  deputy,  and  that 
the  deputy  alone  knew  the  combination  to  the  safe. 

All  the  parties  having  charge  of  the  ballot  boxes  in 
question,  with  the  exception  of  the  Wells  Fargo  Express 
Company  agent,  the  Secretary  of  State,  and  the  officers 
and  agents  of  the  First  Savings  Bank  &  Trust  Company, 
testified  that  while  the  boxes  were  in  their  possession 
they  were  not  tampered  with.  The  county  clerk  said 
that  he  had  not  intejferred  with  them,  but  he  did  not 
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know  whether  the  safe  had  been  opened  while  they  were 
in  it  by  other  persons. 

No  further  evidence  was  introduced  by  the  contestee. 
Upon  this  state  of  the  evidence  the  contestee  moved  the 
court  for  judgment  upon  the  ground  that  no  legal  evi- 
dence had  been  introduced  tending  to  sustain  the  ap- 
pellant's right  to  the  office.  Later  appellee  filed  a  re- 
quest for  certain  findings  of  fact,  and  the  court  found  in 
findings  4  and  5  as  follows: 

"(4)  That  the  said  ballot  boxes  of  precincts  5,  8,  and  15, 
when  presented  to  the  board  of  county  commissioners  to  be 
opened  for  a  recount  of  the  ballots  then  contained  therein, 
were  in  such  condition  that  the  recount  so  reported  by  the 
said  commissioners  is  discredited;  that  the  seals  of  the  said 
boxes  were  broken,  and  not  in  the  same  condition  as  when 
they  were  returned  to  the  clerk  by  the  officers  of  the  elec- 
tion; and  the  court  finds  that  the  evidence  is  not  sufficient 
to  show  that  the  ballots  found  in  the  said  boxes  in  said  re- 
count were  the  identical  ballots  cast  at  said  election,  or  that 
the  same  had  not  been  tampered  with  or  changred.  The  court 
further  finds  that  the  original  certificates  of  the  officers  of 
election  held  at  said  precincts  5,  8,  and  15  are  true,  and  re- 
spectively correctly  state  the  result  Of  said  election  in  said 
precincts. 

"(5)  That  no  other  competent  legal  evidence  was  intro- 
duced by  the  plaintiff  to  support  his  contest." 

Judgment  was  entered  for  the  appellee,  from  which 
judgment  this  appeal  is  prosecuted. 

[1]  The  finding  by  the  court  '*that  no  other  compe- 
tent legal  evidence  was  introduced  by  the  plaintiff  to 
support  his  contest''  was  based  upon  the  theory  that  it 
was  not  competent  for  an  illegal  voter  to  testify  for 
whom  he  voted,  and  that  circumstantial  evidence  tend- 
ing to  show  for  whom  an  illegal  voter  had  voted  was 
likewise  incompetent.  It  is  clear,  from  the  argument  of 
counsel  before  this  court,  that  the  trial  court  was  led  into 
error  by  an  erroneous  interpretation  of  the  opinion  of 
this  court  in  the  case  of  Carabajal  v.  Lucero,  22  N.  M. 
30,  158  Pac.  1088.  Appellee  in  his  brief  refused  to  dis- 
cuss the  merits  of  the  points  raised  by  appellant  in  this 
regard,  saying  that  the  questions  were  fore-closed  by 
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the  above  case.  His  counsel  in  oral  argument  before  the 
court  contended  that  the  case  of  Carabajal  v.  Lucero 
was  correctly  decided,  and  that  the  same  rule  applied 
in  this  case.  In  the  Carabajal  Case,  which  was  a  con- 
test for  the  office  of  justice  of  the  peace,  the  contestant 
had  been  defeated  on  the  face  of  the  returns  by  some- 
thing like  20  or  25  majority.  There  was  no  question 
raised  as  to  illegal  votes.  All  voters  who  voted  at  the 
election  were  concededly  qualified  voters.  The  contest- 
ant there  placed  upon  the  stand  some  90  or  more  vot- 
ers, who  testified  that  they  had  voted,  or  intended  to 
vote,  for  the  contestant.  Had  this  number  of  votes 
been  counted  for  contestant,  he  would  have  been  elected. 
The  question  there  was  whether,  in  the  absence  of  a 
showing  of  fraud  on  the  part  of  election  officers  in  the 
conduct  of  the  election  or  the  canvass  of  the  returns, 
a  court  could  properly  go  behind  the  returns  and  ballots, 
and  inquire  of  the  individual  voter  as  to  how  he  cast 
his  ballot  at  the  election.  We  held  that  it  was  not  com- 
petent to  impeach  election  returns,  in  the  absence  of  a 
showing  of  fraud  or  corruption  sufficient  to  invalidate 
the  returns,  by  the  testimony  of  individual  voters  that 
they  had  voted  for  or  against  a  certain  candidate.  We 
are  satisfied  with  the  correctness  of  the  rule  announced 
in  that  case,  but  it  has  no  application  to  the  questions 
involved  here.  In  this  case  the  voters  were  not  legal 
voters  in  the  precincts  in- which  they  voted.  If  the  rule 
announced  in  the  Carabajal  Case  is  not  to  prevail,  in 
every  election  held  in  this  state  it  would  be  possible  to 
contest  the  result  in  the  courts  by  bringing  in  the  vot- 
ers  and  asking  them  for  whom  they  had  voted. 

[2,  3]  But  in  the  case  of  illegal  voters  it  is  uni- 
versally recognized  that  the  right  to  examine  the  voters 
in  such  a  case  is  in  affirmance  and  vindication  of  the 
essential  principle  of  the  elective  system,  that  the  will 
of  the  majority  of  the  qualified  voters  shall  determine  the 
right  to  an  elective  office,  and  that  the  testimony  of 
the  voter,  after  it  has  been  shown  that  he  voted  illegally, 
is  competent,  and  should  be  received  by  the  court  or 
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jury  for  what  it  is  worth.  9  B.  G.  L.  pp.  1150,  1151. 
The  law  protecting  the  secrecy  of  the  ballot  is  intended 
to  apply  only  to  lawful  voters,  and  does  not  ordinarily 
apply  to  or  protect  illegal  voters,  who  can  be  required 
to  testify  as  to  how  they  voted  at  an  election.  The  fur- 
ther authorities  sustaining  the  rule  can  be  found  in  the 
case  note  to  the  case  of  People  v.  Turpin,  22  Ann.  Cas. 
724,  and  to  the  case  of  People  v.  Pease,  84  Am.  Dec.  242. 
This  rule  tends  to  secure  purity  of  elections.  Were  the 
courts  to  close  their  doors  to  the  reception  of  evidence 
as  to  how  an  illegal  voter  had  voted,  it  \^ould  tend  to 
promote  fraud  and  encourage  corruption.  McCray  on 
Election,  §  494.  Many  cases  will  be  found  in  the  notes 
cited  to  the  eflfect  that  such  evidence  should  be  received 
where  it  is  first  shown  that  the  voter  was  not  qualified 
and  that  he  did  in  fact  vote.  The  authorities  are  to  the 
effect  that  an  illegal  voter  cannot  be  required  to  testify 
in  the  first  instance  as  to  whether  he  did  in  fact  vote 
if,  he  claims  his  constitutional  privilege  against  self- 
incrimination.  McCray  on  Elections,  §  492.  But,  if  it 
is  proven  by  other  evidence,  that  the  voter  did  vote, 
he  may  then  be  compelled  to  testify  for  whom  he  voted. 
In  the  present  case  it  was  shown  that  the  voters  in  ques- 
tion were  nonresidents  of  the  precincts  in  which  they 
voted  and  that  they  did  in  fact  vote.  The  voter  was 
then  called  to  the  stand,  and  testified  without  objection 
for  whom  he  voted.  It  is  held  that  neither  the  contestant 
.  nor  the  contestee  is  called  upon  to  contend  for  the  rights 
of  a  witness  who  does  not  demand  protection,  and,  if 
the  witness  is  compelled  to  testify,  it  does  not  follow 
that  his  testimony,  which  is  competent  without  objection 
on  his  part,  should  not  go  to  the  court  or  jury  for  what 
it  may  be  worth.    9  B.  C.  L.  §  142,  p.  1150. 

[4,  5]  Another  question  is  as  to  the  jright'of  the 
contestant  to  introduce  evidence  for  the  purpose  of  show- 
ing for  whom  an  illegal  voter  voted  and  the  weight  to 
be  given  to  such  testimony.  It  is  generally  held  that  cir- 
cumstantial evidencce  is  competent  to  prove  the  fact 
for  whom  an  illegal  voter  voted,  and  that,  where  the 
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facts  and  circumstances  clearly  establish  for  whom 
the  voter  voted,  the  court  is  justified  in  finding  the  ulti- 
mate fact.  White  v.  Slama,  89  Neb.  65,  130  N.  W.  978, 
Ann.  Cas.  1912C,  p.  518.  In  the  note  to  the  above  ease 
the  author  of  the  note  says : 

"The  decisions  generally  support  the  holding  of  the  report- 
ed  case  to  the  effec{^that  circumstantial  evidence  is  admissi- 
ble to  prove  for  whom  illegal  votes  were  cast  at  an  election." 

Many  cases  are  citel  in  support  of  the  text.  Circum- 
stantial evidence  may  be  resorted  to  where  it  does  not 
appear  from  the  testimony  of  the  voter  for  whom  he 
voted.  Tunks  v.  Vincent,  106  Ky.  829,  51  S.  W.  622 
Lane  v.  Bailey,  29  Mont.  548,  75Pac.  191;  People  v. 
Pease,  27  N.  Y.  72,  84  Am.  Dec.  242,  per  Selden,  J. 
Boyer  v.  Teague,  106  N.  C.  626,  11  S.  E.  665,  19  Am, 
St.  Rep.  547;  Moore  v.  Sharp,  98  Tenn.  491,  41  S.  W. 
587.  In  the  note  in  Ann.  Cas.  1912Cr,  p.  521,  will  be 
found  many  cases  showing  the  facts  and  circumstances 
which  justify  a  finding  a.s  to  the  party  for  whom  the 
illegal  vote  was  cast. 

The  evidence  in  the  case  at  bar,  as  it  stood  at  the 
time  the  finding  was  made  by  the  court,  was  sufficient 
to  show  that  appellant  was  entitled  to  the  office,  and  the 
court  erroneously  held  that  there  was  no  evidence  to 
sustain  the  contest. 

[6]  As  to  the  rejection  of  the  recount  made  by  the 
board  of  county  commissioners,  it  is  sufficient  to  say  that  • 
upon  the  state  of  the  evidence  the  court  properly  re- 
jected the  recoimt.  The  rule  is  well  settled  that,  where 
it  is  shown  that  the  ballot  boxes  have  been  in  the  cus- 
tody of  parties  not  entitled  thereto,  the  burden  rests 
upon  the  contestant  to  show  that  during  such  time  the 
ballot  boxes- were  not  tampered  with.  In  this  case  the 
contestee  showed  that  the  ballot,  boxes  for  a  time  had 
been  in  the  possession  of  the  Secretary  of  State  and  of 
the  Wells  Fargo  Express  Company,  and  no  evidence  was 
introduced  to  show  that  during  such  time  the  integrity 
of  the  boxes  was  preserved.    The  contestee  unnecessarily 
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assumed  the  burden  of  showing  that  the  boxes  had  been 
tampered  with.  We  are  satisfied  with  the  rule  stated 
in  9  K.  C.  L.  §  153,  as  follows : 

"One  who  relies,  therefore,  upon  overcoming  the  prima  fa- 
cie correctness  of  the  official  canvass  by  a  resort  to  the  bal- 
lots, must  first  show  that  the  ballots  as  presented  to  the  court 
are  intact  and  genuine.  Where  a  mode  of  preservation  is  en- 
joined by  the  statute,  proof  must  be  made  of  a  substantial  com- 
pliance with  the  requirements  of  that  mode.  But  such  re- 
quirements are  construed '  as  directory  merely,  the  object 
looked  to  being  the  preservation  inviolate  of  the  ballots.  If 
this  is  established,  it  would  be  manifestly  unjust  to  reject 
them  merely  because  the  precise  mode  of  reaching  it  had  not 
been  followed.  So,  too,  when  a  substantial  compliance  with 
the  provisions  of  the  statute  has  been  shown,  the  burden  of 
proof  shifts  to  the  contestee  of  establishing  that,  notwithstand- 
ing this  compliance,  the  ballots  have  in  fact  been  tampered 
with,  or  that  they  have  been  exposed  under  such  circum* 
stances  that  a  violation  of  them  might  have  taken  place. 
But  this  proof  is  not  made  by  a  naked  showing  that  it  was 
possible  for  one  to  have  molested  them." 

The  ease  of  Newhouse  v.  Alexander,  27  Okl.  46,  110 
Pac.  1121,  30  L.  E.  A.  (N.  S.)  602,  Ann.  Cas.  1912B, 
674,  affords  an  able  and  exhaustive  discussion  of  the 
question  as  to  when  ballots  should  be  received  in  evi- 
dence and  when  rejected. 

[7]  Departure  from  the  strict  letter  of  the  statute 
as  to  the  preservation  of  the  ballots  will  not  warrant 
their  rejection,  unless  the  statute  so  provides,  in  the  ab- 
sence of  fraud  or  any  suspicion  of  fraud.  A  valuable 
and  exhaustive  case  note  on  this  subject  will  be  found 
in  30  L.  R.  A.  (N.  S.)  602.  And  it  is  possibly  unneces- 
sary to  discuss  the  question  further.  Whether  the  bal- 
lots have  been  so  preserved  that  their  weight  as  evidence 
is  sufficient  to  overcome  the  returns  made  by  the  elec- 
tion officers  is  ordinarily  a  question  for  the  trial  court 
to  determine. 

[8]  One  further  question  should  possibly  be  noticed. 
There  was  some  evidence  to  the  effect  that  three  or  four 
qualified  voters  had  been  denied  the  right  to  vote  in 
precinct  No.  2,  Corrales.  Some  of  the  parties  were  regis- 
tered, while  one,  at  least,  was  not.  But  there  was  some 
slight  evidence  to  the  effect  that  he  had  presented  to 
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the  election  judges  an  affidavit  of  his  residence  and 
qualification.  Th&  election  judges  refused  to  receive 
the  ballots ;  hence  did  not  register  the  name  of  the  person 
whose  vote  was  rejected  in  the  poll  book,  together  with, 
the  names  of  the  persons  for  whom  he  offered  to  vote, 
as  required  by  section  2018,  Code  1915.  The  rejection 
of  these  votes  may  not  have  any  bearing  upon  this  con- 
test, for  it  is  well  settled  that  the  rejection  of  the  votes 
of  qualified  voters  will  not  invalidate  an  election,  unless 
it  is  shown  that  the  acceptance  of  the  vote  might  have 
changed  the  result.  Upon  the  ultimate  trial  of  this  case 
the  votes  in  question  may  not  have  such  effect.  The 
rule  is  well  settled  that  an  election  is  void  where  quali- 
fied electors  are  corruptly  and  fraudulently  deprived  of 
an  opportunity  to  vote  sufficient  in  number,  had  all  been 
counted  for  the  next  highest  candidate,  to  have  changed 
the  result  of  the  election.  Martin  v.  McOaar,  27  Okl. 
653,  117  Pac.  323,  38  L.  R.  A.  (N.  S.)  1007;  and  see 
note  to  the  above  case  in  L.  R.  A.  (N.  S.) 

[9]  Appellant  contends  that,  as  appellee's  demurrer 
to  the  evidence  was  sustained,  this  court  should  here 
enter  judgment  for  appellant.  Appellee,  on  the  other 
hand,  says  that  the  motion  interposed  by  him  was  not 
a  demurrer  to  the  evidence.  This  question  need  not  be 
considered,  for  we  believe  that  justice  requires  that  the 
case  should  go  back  for  further  evidence,  in  order  that 
appellee  should  have  an  opportunity  of  combating  the 
proof  introduced  on  behalf  of  appellant,  and  also  to 
sustain  his  answer  to  the  effect  that  illegal  votes  were 
cast  for  appellant.  The  rule  is  that  an  appellate  court 
is  not  absolutely  obligated  on  reversal  to  render  or  order 
final  judgment,  but  the  court  is  invested  with  a  discre- 
tion to  either  render  final  judgment,  or  to  direct  the 
lower  court  to  enter  judgment,  or  to  remand  the  case 
for  a  new  trial  or  oliher  proceeding.    4  C.  J.  p.  1186. 

For  the  reasons  stated,  the  case  will  be  reversed  and 
remanded  for  further  proceedings  in  accordance  with 
this  opinion ;  and  it  is  so  ordered. 

Hanna-,  C.  J.,  and  Parker,  J.,  concur. 
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[No.  2192.    Oct.  1,  1918.] 

HARRIS  V.  FRIEND  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  There  can  be  no  vested  right  to  a  mere  rule  of  evidence. 
The  purchaser  of  a  tax  certificate  of  land  sold  for  taxes,  while 
a  statute  was  in  force  providing  that  a  tax  deed  should  be 
prima  facie  evidence  of  the  regularity  of  prior  proceedings, 
has  no  vested  right  under  such  statute,  and  it  is  competent 
for  the  legislature  to  repeal  such  a  statute.  P.  630 

2.  The  repealing  and  saving  clause  to  the  Codification  of 
1915,  p.  1665,  provides:  "All  acts  ^nd  parts  of  acts  of  a  gen- 
eral and  permanent  nature,  not  contained  in  this  codification, 
are  hereby  repealed,  *  *  *  and  the  acts  hereby  repealed 
shall  remain  in  force  *  *  *  for  the  preservation  of  all  rights 
and  their  remedies  existing  by  virtue  of  them;  and  shall  also 
remain  in  force  so  far  as  they  apply  to  any  office,  trust,  ju- 
dicial proceeding,  right,  contract,  limitation  or  event  already 
affected  by  them."  Section  4101,  Comp.  Laws  1897,  which 
made  a  tax  deed  prima  facie  evidence  of  the  regularity  of 
prior  proceedings,  was  omitted  from  the  Code.  Held,  however, 
that  the  section  was  continued  in  force,  by  the  above  provision, 
in  so  far  as  a  tax  deed,  issued  upon  a  tax  certificate  purchased 
prior  to  the  adoption  of  the  codification,  is  concerned. 

P.  686 

3.  Under  section  25,  c.  22,  Laws  1899,  the  duty  was  cast 
upon  the  owner  of  property  of  reporting  his  real  estate  for 
the  purpose  of  taxation,  and  to  see  that  such  property  was 
properly  listed  for  taxation  on  the  assessment  rolls.  Where  an 
owner  of  certain  town  lots  listed  two  lots  for  taxation,  along 
with  other  lots  in  the  same  block,  and  later  struck  out  said 
two  lots  from  the  return,  but  did  not  change  the  valuation 
upon  the  first  return,  and  said  lots  were  afterwards  assessed 
in  the  name  of  the  unknown  owners,  under  which  they  be- 
came delinquent  and  they  were  sold  for  taxes,  the  pa3nxient 

•  by  the  former  owner  of  his  taxes  upon  the  return  so  made 
did  not  constitute  a  payment  of  taxes  upon  the  property  omit- 
ted, or  stricken  by  the  owner  from,  such  return.  P.  687 

Appeal  from  District  Court,  Chaves  County ;  Bichard- 
son,  Judge. 
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Suit  to  quiet  title  by  Ella  Harris  against  W.  E. 
Friend  and  Margaret  Friend.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  remanded,  with 
instructions. 

R.  W.  Bowers,  of  Roswell,  for  appellants.  R.  C.  Rsm^ 
of  Santa  Fe,  and  Gibbany  &  Epstein,  of  Roswell,  for 
appellee. 

OPINION  OF  THE  COURT.       f 

Roberts,  J.  Appellee  instituted  suit  in  the  district 
court  of  Chaves  county  to  quiet  her  title  to  lots  5  and  6 
of  block  21,  South  Roswell,  said  county.  In  her  com- 
plaint she  alleged  that  she  was  the  owner  in  fee  of  the 
property,  and  that  appellants  were  asserting  an  interest 
therein  which  was  unfounded.  Appellants  answered 
denying  the  allegations  of  the  complaint,  and  by  cross- 
complaint  alleged  that  they  were  the  owners  in  fee  of 
the  property,  and  asked  that  their  title  be  quieted  as 
against  appellee.  Appellee,  by  reply,  denied  any  title 
in  appellants.  Appellee  claimed  title  to  the  property 
in  question  by  virtue  of  a  warranty  deed  from  C.  W. 
Haynes,  and  it  was  stipulated  that  said  Haynes  was  the 
record  owner  of  the  real  estate  prior  to  the  time  he 
conveyed  it  to  appellee.  Upon  Ihe  trial,  after  the  stip- 
ulation, appellee  put  in  evidence  a  warranty  deed  from 
said  Haynes  to  her  and  rested.  Thereupon  appellants 
tendered  in  evidence  a  tax  deed  issued  to  appellants  on 
February  26,  1916,  by  the  county  treasurer  of  Chaves 
county,  based  upon  a  sale  made  for  delinquent  taxes  on 
February  19,  1913.  Appellee  objected  to  the  introduc- 
tion of  the  tax  deed  in  evidence  upon  the  ground  that 
section  4101,  C.  L.  1897,  had  been  repealed  by  the  adop- 
tion of  the  Code  of  1915.  and  that  the  tax  deed  did 
not  afford  prima  facie  proof  of  the  regularity  of  all  prior 
proceedings;  and  that  it  was  incumbent  upon  apx>el- 
lants  to  prove  the  regularity  of  the  proceedings  upon 
which  the  tax  deed  was  based  before  the  same  could  be 
properly  put  in  evidence.  The  court  withheld  roling 
upon  the  objection,  whereupon  the   appellants  rested. 
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Appellee  moved  for  judgment,  the  ruling  upon  which 
was  like-wise  withheld.  Thereupon  appellee  proceeded 
to  put  in  proof  which  she  contended  showed  that  the  tax 
upon^he  real  estate  had  been  paid.  The  court,  at  the 
conclusion  of  the  rebuttal  evidence,  went  'back  to  the 
objection  to  the  admi*ssion  in  evidence  of  the  tax  deed 
and  sustained  the  same,  and  likewise  sustained  appel- 
lee's motion  for  judgment.  It  also  made  findings  of 
fact  finding  that  the  tax  upon  the  property  had  been 
paid.  From  the  judgment  entered  this  appeal  is  prose- 
cuted. 

Appellants  have  assigned  six  grounds  of  error,  in 
which  but  two  questions  are  raised,  the  first  being  that 
the  court  erred  in  holding  that  the  tax  deed  was  not 
prima  facie  evidence  of  the  following  facts: 

"First,  that  the  real  estate  conveyed  was  subject  to  taxation 
for  the  year  or  years  stated  in  the  deed;  second,  that  the 
taxes  were  not  paid  at  any  time  before  the  sale;  third,  that 
the  real  estate  conveyed  had  not  been  redeemed  from  the 
sale  at  the  date  of  the  deed;  fourth,  that  the  property  had 
been  listed  and  assessed  at  the  time  and  in  the  manner  re- 
quired by  law;  fifth,  that  the  taxes  were  levied  according  to 
law;  sixth,  that  the  property  was  advertised  for  sale  in  the 
manner  and  for  the  time  required  by  law;  seventh,  that  the 
property  was  sold  for  taxes  as  stated  in  the  deed;  eighth,  that 
the  grantee  named  in  the  deed  was  the  purchaser  or  the  hell 
at  law  or  the  assignee  of  the  purchaser;  ninth,  that  the  sale 
was  conducted  in  the  manner  required  by  law/' 

The  second  that  there  was  no  evidence  to  sustain  the 
finding  that  the  tax  had  been  paid. 

The  case  turns  upon  the  question  as  to  whethel'  or  not 
section  4101,  C.  L.  1897,  applies  to  the  tax  deed  in  ques- 
tion. It  is  conceded  by  appellant  that  the  section  in 
question  was  omitted  from  the  Code  of  1915,  but  they 
contend,  first,  that  because  this  statute  was  in  force 
at  the  time  appellants  purchased  the  tax  sale  certificate, 
that  it  entered  into  and  became  a  part  of  the  contract 
between  the  purchaser  and  the  state,  and  that  its  sub- 
sequent repeal  impaired  a  vested  right  which  the  pur- 
chaser had  by  virtue  of  his  contract,  and  the  repeal  of 
the  statute  would  not  aflPect  such  right.  Secondly,  they 
contend  that  the  repealing  and  saving  clause  of  the  codi- 
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fication  expressly  continues  all  repealed  statutes  in  force 
''for  the  preservation  of  all  rights  and  their  remedies 
existing  by  virtue  of  them ;  and  shall  also  remain  in  force 
so  far  as  they  apply  to  any  office,  trust,  judicial  pro- 
ceeding, right,  contract,  limitation  or  event  already  af- 
fected by  them;"  and  that  the  repealed  statute  was 
continued  in  forcce  by  this  saving  clause  in  so  far  as 
it  applied  to  the  tax  deed  in  question.  These  questions 
will  be  considered  in  the  order  stated. 

[1]  There  is  authority  to  the  effect  that  statutes 
similar  to  the  one  in  question  enter  into  and  are  a  sub- 
stantial part  of  the  contract  of  purchase,  and  that  to 
permit  the  state  to  repeal  it  would  be  to  impair  its  ob- 
ligation to  the  purchaser.  The  case  of  Blakemore  v. 
Cooper,  15  N.  D.  5,  106  N.  W.  566,  4  L.  R.  A.  (N.  S.) 
1074,  125  Am.  St.  Rep.  574,  so  holds,  and  presents  all 
that  can  be  said  in  favor  of  this  contention.  Other  eas- 
es following  this  rule  are  Fisher  v.  Betts,  12  N.  D.  197, 
96  N.  W.  132;  Smith  v.  Cleveland,  17  Wis.  566.  The 
latter  case  had  to  do  with  a  statute  which  made  the  tax 
deed  conclusive  evidence  of  the  regularity  of  all  prior 
proceedings,  except  the  liability  of  the  land  to  taxa- 
tion, the  nonpayment  of  taxes,  and  the  nonredemption 
of  the  land  after  sale.  In  the  case  of  Marx  v.  Hanthom 
(C.  C.)  30  Fed.  579,  the  court  held  that  a  tax  deed  exe- 
cuted  under  a  statute  which  made  it  conclusive  evidence 
of  the  regularity  of  all  prior  proceedings,  with  stated 
exceptions,  could  not,  by  a  subsequent  statute,  be  re- 
duced to  mere  prima  facie  evidence  of  such  fact,  but 
the  court  in  that  case  distinguished  between  a  statute 
making  such  a  deed  conclusive  evidence  and  a  statute 
which  made  it  merely  prima  facie  evidence;  that  where 
the  deed  is  only  prima  facie  evidence,  the  purchaser 
fakes  it  silbject  to  the  right  of  any  party  adversely  in- 
terested to  overcome  this  presumption  by  proof  to  the 
contrary ;  that,  the  matter  being  thus  left  open  to  investi- 
gation, it  was  competent  for  the  Legislature  to  shift  the 
burden  of  proof  back  onto  the  purchaser.  The  court 
held  the  tax  deed  void  on  the  ground  that  the  name  of 
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the  owiler  was  wrongly  ^ven  on  the  delinquent  tax  roll 
and  in  the  notice  of  publication  and  that  the  bale  was 
thereby  invalidated.  The  case  came  before  the  Supreme 
Court  of  the  United  States  (148  U.  S.  172,  13  Sup. 
Ct.  508,  37  L.  Ed.  410) .    That  court  said : 

"Ck>urts  of  high  authority  have  held  that  mere  rules  of  evl- 
dence  do  not  form  a  part  of  contracta  entered  into  while  they 
are  in  force,  and  that  it  is  competent  for  the  legislature  to, 
from  time  to  time,  change  the  rules  of  evidence,  and  to  make 
such  change  applicable  to  existing  causes  of  acti(/h.  Rich  v. 
Flanders.  39  N.  H.  304;  Howard  v.  Moot,  64  N.  Y.  262;  Ken- 
dall V.  Kingston,  5  Mass.  624;  Com.  v.  Williams,  6  Gray 
[Mass.]  1;  Goshen  v.  Richmond,  4  Allen  [Mass.]  468." 

The  court  then  quotes  with  approval  from  Cooley, 
Const.  Lim.  (Ed.  1878)  457,  the  text  of  which  appears 
later  in  this  opinion.  Thus,  while  the  court  found  it  un- 
necessary to  determine  the  correctness  of  the  rule  laid 
down  ty  the  lower  court,  it  intimated  very  strongly 
that  its  views  were  to  the  contrary. 

In  the  case  of  Hickox  v.  Tillman  et  al.,  38  Barb.  (N, 
Y.)  608,  which  was  similar  to  the  one  at  bar,  the  court 
held  that  there  could  be  no  vested  right  in  a  mere  rule 
of  evidence ;  that  the  grantee  in  a  deed  from  the  compt- 
roller of  land  sold  for  taxes,  while  a  stated  act  was  in 
force  which  made  the  tax  deed  presumptive  evidence  of 
the  regularity  of  all  prior  proceedings,  had  no  vested 
right  to  the  benefit  of  the  presumptions,  and  that  it 
was  competent  for  the  Legislature  to  repeal  the  act, 
and  thus  provide  that  deeds  executed  by  the  comptroller 
while  the  latter  act  was  in  force  should  not  thereafter 
be  presumptive  evidence  of  the  regularity  of  the  pro- 
ceedings.   The  court  said,  after  announcing  the  rule : 


«i 


'And  it  may  be  conceded  that  it  Is  unjust  to  repeal  such  a 
law.  thereby  In  many  cases  to  render  totally  worthless  the 
title  which  the  state  professed  to  pass  by  the  deed.  But  the 
question  Is  one  of  power,  not  of  policy.' 


fr 


Inr  the  case  of  Howard  v.  Moot,  64  N.  Y.  262,  the  court 
held  that  rules  of  evidence  are  at  all  times  subject  to 
modification  and  control  by  the  Legislature,  and  changes 
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thus  may  be  made  applicable  to  existing  causes  of  action. 

In  the  case  of  Strode  v.  Washer,  17  Or.  50, 16  Pac.  926, 
the  court  held  that  a  law  providing  that  a  tax  deed« 
should  be  conclusive  evidence  of  the  regularity  of  the 
levy,  assessment,  collection  of  taxes,  and  sale  of  property 
might  be  amended  so. as  to  destroy  the  conclusive  effect 
of  the  tax  deed  as  to  these  points,  and  that  this  amend- 
ment would  not  impair  the  obligation  of  a  contract,  but 
that  it  would  be  simply  a  change  in  the  rules  of  evi- 
dence.     • 

In  Cooley,  Const.  Lim.  (7th  Ed.)  406,  the  author  said  : 

"It  has  accordingly  been  held  that  laws  changing  remedies 
for  the  enforcement  of  legal  contracts,  or  abolishing  one  rem- 
edy where  two  or  more  existed,  may  be  perfectly  valid,  even 
though  the  new  or  the  remaining  remedy  be  less  convenient 
than  that  which  was  abolished,  or  less  prompt  and  speedy.' 

On  page  409  he  says: 


•> 


"And  laws  which  change  the  rules  of  evidence  relate  to  the 
remedy  only." 


And  further,  on  page  524: 

"It  must  also  be  evident  that  a  right  to  have  one's  contro- 
versies determined  by  existing  rules  of  evidence  is  not  a  vest- 
ed righjt.  These  rules  pertain  to  the  remedies  which  the  state 
provides  for  its  citizens;  and  generally,  in  legal  contempla- 
tion, they  neither  enter  into  and  constitute  a  part  of  any  con- 
tract, nor  can  be  regarded  as  being  of  the  essence  of  any  right 
which  a  party  may  seek  to  enforce.  Like  other  rules  affecting 
the  remedy,  they  must  therefore  at  all  times  be  subject  to 
modification  and  control  by  the  legislature;  and  the  changes 
which  are  enacted  may  lawfully  be  made  applicable  to  exist- 
ing causes  of  action,  even  in  those  states  in  which  retrospec- 
tive laws  are  forbidden.  For  the  law  as  changed  would  only 
prescribe  rules  for  presenting  the  evidence  in  legal  contro- 
versies in  the  future;  and  it  could  not,  therefore,  be  called 
retrospective,  even  though  some  of  the  controversies  upon 
which  it  may  act  were  in  progress  before." 

Under  these  rules,  if  the  statute  in  question  merely 
prescribed  a  rule  of  evidence,  undoubtedly  it  was  com- 
petent for  the  Legislature  to  change  the  rule  without 
impairing  any  vested  right,  and  this  although  the  change 
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in*  the  role  made  it  more  burdeiiaome  upon  the  party 
than  it  was  theretofore.  The  statute  in  question  made 
the  tax  deed  prima  facie  evidence  of  certain  facts.  Un- 
der this  the  burden  was  shifted  from  the  holder  of  the 
tax  deed  to  the  owner  of  the  land.  The  holder  of  the 
deed  could  put  his  tax  deed  in  evidence,  and,  to  over- 
come the  prima  facie  ease  made  thereby,  the  burden 
rested  upon  the  owner  of  the  land.  The  repeal  of  the 
statute  simply  shifted  the  burden.  After  its  repeal  the 
tax  deed  did  not  prove  the  regularity  of  the  prior  pro- 
ceedings, but  this  was  required  to  be  established  by 
evidence  de  hors  the  deed  that  the  recitals  in  the  deed 
were  true.  Land  Co.  v.  Board  of  Education,  101  N.  C. 
39,  7  S.  E.  573 ;  Fox  v.  Stafford,  90  N.  C.  298.  Without 
proof  of  these  facts  the  deed  was  not  admissible  in  evi- 
dence.   Black  on  Tax  Titles,  §  444. 

The  case  of  Beitler  v.  Harris,  223  U.  S.  437,  32  Sup. 
Ct.  248,  56  L.  Ed.  497,  while  not  involving  a  tax  deed, 
is  directly  in  point,  and  is  contrary  to  appellant's  con- 
tention. The  plaintiff  ^s  claim  originated  in  a  contract 
to  purchase  with  the  state  of  Kansas  of  certain  school 
lands.  Under  the  law  in  force  at  the  time  of  the  pur- 
chase, he  was  required  to  pay  annually  interest  on  the 
unpaid  purchase  price.  The  law  provided  a  certain 
procedure  for  the  forfeiture  of  the  land  upon  nonpay- 
ment of  interest  and  an  entry  following  the  procedure 
upon  the  records  in  the  office  of  the  county  clerk  show- 
ing forfeiture  of  the  land.  The  plaintiff  failed  to  pay 
the  interest,  and  the  land  was  forfeited  to- the  state,  and 
the  entry  made  in  the  clerk's  <^ce.  Thereafter  the 
land  was  sold  to  the  defendant  in  the  case.  Afterwards 
the  plaintiff  paid  the  defaulted  interest  and  the  prin- 
cipal and  secured  a  deed  from  the  state.  The  defendant 
being  in  possession  of  the  land,  plaintiff  instituted  suit 
to  secitre  possession  and  to  quiet  title.  After  the  is- 
suance of  the  patent  to  the  plaintiff,  and  after  the  ac- 
tion was  begun,  but  before  it  was  brought  to  trial,  the 
state  Legislature  enacted  a  statute  which  made  the  en- 
try of  the  word  "Forfeited"  on  the  records  in  the  office 
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of  the  clerk  of  the  district  court,  or  other  words  of  sim- 
ilar import,  prima  facie  evidence  that  the  proper  notice 
of  the  purchaser's  default  had  been  issued  and  legal 
service  thereof  made,  and  that  all  things  necessary  ta 
be  done  as  conditions  precedent  to  the  forfeiture  of  the 
right  and  interest  of  the  purchaser,  etc.,  had  been  duly 
and  properly  done  and  performed.  The  plaintiff  in 
the  case  relied  upon  the  failure  of  the  state  to  forfeit 
his  interest  in  the  land  in  the  mode  prescribed  in  the 
statute.  He  offered  no  proof  of  the  claim  of  noncom- 
pliance, but  insisted  that  the  burden  was  upon  the  de- 
fendant to  show  compliance  with  the  statutory  steps 
essential  to  enable  the  state  to  declare  a  forfeiture.  The 
court  held  that  the  statute  making  the  entry  in  the 
clerk's  office  prima  facie  evidence  of  compliance  applied 
to  the  cas6,  and  that  the  burden  was  thereby  cast  upon 
the  plaintiff.  In  the  Supreme  Court  of  the  United 
States  the  plaintiff  contended  that  the  statute  in  ques- 
tion impaired  the  obligation  of  his  contract,  and  was 
therefor  violative  of  the  contract  clause  of  the  Con- 
stitution of  the  United  States.    The  court  said: 

"In  our  opinion  the  contention  cannot  be  sustained.  The 
plaintiff's  rights  arising  out  of  his  contract  were  in  no  wise 
impaired  by  the  statute  of  1907.  It  did  not  interpose  any 
obstacle  to  their  ascertion  by  him,  and  neither  did  it  leave 
him  without  a  suitable  remedy  for  their  ascertainment  and 
enforcement.  If  the  attempted  forfeiture  was  invalid  before, 
it  continued  to  be  so  thereafter.  The  statute  dealt  only 
with  a  rule  of  evidence,  not  with  any  substantive  right.  By 
making  the  entry  of  forfeiture  upon  the  ofQcial  record  prima 
facie,  but  not  conclusive,  evidence  that  all  preliminary  steps 
essential  to  a  valid  forfeiture  were  properly  taken,  and  that 
the  forfeiture  was  duly  declared,  it  but  established  a  rebutta- 
ble presumption,  which  he  was  at  liberty  to  overcome  by  oth- 
er evidence.  That  such  a  statute  does  not  offend  against  either 
the  contract  clause  or  the  due  process  of  law  clause  of  the 
Constitution,  even  where  the  change  is  made  applicable  to 
pending  causes,  is  now  well  settled.  Pillow  v.  Roberts,  13 
How.  472,  476  f  14  L.  Ed.  228,  230] ;  Marx  v.  Hanth^m,  148 
U.  S.  172,  181  [37  L.  Ed.  410,  413;  13  Sup.  Ct.  Rep.  508];  Tur- 
pin  V.  Lemon.  187  U.  S.  51,  59  [47  L  Ed.  70,  74,  23  Sup.  Ct. 
Rep.  20] ;  Lindsley  v.  Natural  Carbonic  Oas  Co.,  220  U.  S.  61, 
81  [55  L.  Ed.  369.  378,  31  Sup.  Ct.  Rep.  337.  Ann.  Cas.  1912C, 
160] ;  Curtis  v.  Whitney,  13  Wall.  68  [20  L.  Ed.  613] ;  Cooley, 
Const.  Lim.  (7th  Ed.)  409,  524  526." 
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It  would  seem  on  principle  that  if  the  Legislature 
could,  without  impairing  the  ol)ligation  of  a  contract, 
make  the  prescribed  entry  in  the  office  of  the  county 
clerk  prima  facie  evidence  of  the  regularity  of  all  prior 
proceedings,  the  contract  having  been  entered  into  prior 
to  the  passage  of  the  statute,  that  it  could  likewise  re- 
peal a  statute  making  a  tax  deed  prima  facie  evidence 
of  the  regularity  of  the  prior  proceedings  without  im- 
pairing the  obligation  of  a  contract  between  the  state 
and  the  purchaser.  Hence  we  hold  that  the  xepeal  of 
the  statute  in  question,  prescribing,  as  it  did,  a  rule 
of  evidence,  did  not  impair  the  contract  between  the 
state  and  the  purchaser ;  that  the  statute  had  to  do  with 
the  remedy  and  not  the  right. 

It  may  be  that  under  the  provisions  of  section  25,  c. 
22,  Laws  1899,  that  it  would  only  be  incumbent  upon 
the  holder  of  the  tax  deed  to  show,  prior  to  the  introduc- 
tion of  the  deed  in  evidence,  that  the  property  was  sub- 
ject to  tax,  and  that  the  tax  had  not  been  paid ;  but  as 
appellants  made  no  offer  to  show  these  facts,  and  have 
not  raised  the  question  in  this  court,  it  is  not  here  for 
consideration.  Another  question  likewise  not  raised  here 
for  review  is  whether  the  court  having  reserved  its  rul- 
ing upon  the  objection  to  the  admission  of  the  tax  deed 
in  evidence,  and  the  appellee  having  proceeded  with  the 
introduction  of  its  proof  in  rebuttal,  appellees  did  not 
waive  their  objection  and  by  their  proof  supply  the 
evidence  necessary  to  support  the  admissibility  of  the 
deed. 

[2]  The  second  point  stated  presents  a  more  difficult 
question.  Section  4101,  C.  L.  1897,  making  the  tax  deed 
prima  facie  evidence  of  the  regularity  of  the  prior  pro- 
ceedings, was  omitted  from  the  Code  of  1915*  The'  re- 
pealing and  saving  clause  of  the  Code,  p.  1665,  provides : 

• 

"AH  acts  and  parts  of  acts  of  a  general  and  permanent  na- 
ture not  contained  In  this  codification  are  hereby  repealed, 

*  *    *    and  the  acts  hereby  repealed  shall  remain  in  force 

*  •    •   for  the  preservation  of  all  rights  and  their  remedies 
existing  by  virtue  of  them;  and  shall  also  remain  in  force  so 
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far  aa  they  apply  to  any  offloe,  trust,  judicial  proceeding,  rlsht, 
contract,  limitation  or  event  already  affected  by  them.' 


»r 


In  the  construction  of  this  saving  clause  we  have 
found  no  adjudicated  case  of  any  material  assistance. 
This  language  is  much  broader  and  more  comprehensive 
than  in  most  of  the  saving  clauses  to  revisions  and  codi- 
fications of  statutes.     It*  was  apparently  copied  after 
the  saving  clause  found  in  the  revision  of  the  statutes 
of  Maine  for  the  year  1903,  but  apparently  has  received 
no  judicial   construction   in  the  courts  of  that  state. 
The  usual  provision  is  for  the  preservation  of  all  rights 
and  their  remedies  existing  by  virtue  of  statutes  omit- 
ted.   Our  Legislature  in  the  adoption  of  the  Code  went 
further,  and  we  believe  it  was  the  intention  of  the  Leg- 
islature to  save  all   existing  statutes   from  repeal,   or 
rather  to  continue  th^m  in  force,  in  so  far  as  the  repeal 
of  such  statutes  might  affect  a  right  or  remedy,  or  an 
act,  contract,  or  event  initiated  while  such  statute  was  in 
force,  which  act,  contract,  or  event  was  done  and  per- 
formed or  entered  into  by  a  party  in  reliance  upon  the 
provisions  of  such  statute.    The  Legislature  in  adopting 
the  Code  was,  of  course,  unable  to  definitely  ascertain 
what  provisions  of  the  prior  statutes  had  been  carried 
forward  into  the  Code.     There  had  been  no  revision  of 
the  statutes  since  1865,  and  the  statute  law  was  then 
contained  in  the  various  acts  of  the  Legislature,  and 
but  two  compilations  of  the  same  had  been  made,  one 
in  1884  and  the  other  in  1897.    Being  desirous  of  hav- 
ing all  the  statute  law  codified,  but  fearing  that  some 
statutes  or  acts  might  have  been  omitted  which  would 
injuriously  affect  the  rights  or  remedies  of  parties  who 
had  initiated  rights  under  such  statutes,  and  had  al- 
ready done  or  performed  certain  acts  in  view  of  such 
statutes,  the  Legislature  endeavored  by  the  use  of  the 
saving  clause  to  continue  all  statutes  in  force  so  as  to 
afford  protection  to  such  parties  against  repeal.    Hence 
the  use  of  the  language  in  question. 

Under  the  statute  in  force  at  the  time  of  the  purchase 
of  the  tax  certificate  in  question,  the  purchaser  was  en- 
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titled,  at  the  expiration  of  three  years  from  his  pur- 
chase, to  a  tax  deed,  the  property  not  being  redeemed, 
which  was  made  prima  facie  evidence  of  the  regularity 
of  the  prior  proceedings  and  of  the  fact  that  the  tax 
on  the  property  had  not  been  paid.  This,  it  is  true,  as 
we  have  stated,  was  but  a  rule  of  evidence,  but  it  was 
of  material  advantage  to  the  tax  purchaser,  and  without 
the  statute  the  purchase  might  not  have  been  made.  The 
statute  being  in  force  at  the  time  of  the  purchase,  while 
not  a  right  and  relating  only  to  the  remedy,  did  apply 
to  the  purchase.  In  other  words,  it  was  a  remedy  or  a 
rule  of  evidence  applying  to  the  right  which  he  had 
initiated,  and  the  Legislature,  in  adopting  the  saving 
clause,  said  that  the  statute  should  remain  in  force  so' 
far  as  it  applied  to  a  contract  or  event  already  affected 
by  it. 

In  the  case  of  Holland  v.  Dickerson,  41  Iowa,  367, 
the  court,  in  construing  the  meaning  of  the  word  **  af- 
fect,*' said: 

"To  affect  does  not  mean  to  impair,  but  to  work  a  change 
upon.    A  right  is  affected,  if  it  is  either  enlarged  or  abridged." 

We  hold  that  all  statutes  omitted  from  the  codifica- 
tion of  1915  were  continued  in  force  for  the  preservation 
of  all  remedies  and  rules  of  evidence  existing  by  virtue 
of  such  statutes,  in  so  far  as  they  apply  to  a  contract 
made,  or  a  right  initiated,  or  an  event  which  had  hap- 
pened prior  to  the  adoption  of  the  codification.  Hence, 
where  a  tax  certificate  is  purchased  under  a  statute  in 
force  prior  to  the  adoption  of  the  Code,  and  the  statute 
provided  for  the  issuance  of  a  deed  at  the  expiration 
of  three  years,  and  made  such  a  deed  prima  facie  evi- 
dence of  the  regularity  of  the  prior  proceedings,  such 
statute  is  continued  in  force  as  to  such  tax  purchase 
initiated  prior  to  its  repeal.  Hence  it  follows  that  the 
court  erred  in  excluding  the  tax  deed  in  question  when 
offered  in  evidence. 

[31  This,  then,  brings  us  to  a  consideration  of  the 
question  as  to  whether  or  not  the  court  erroneously  held 


688  SUPREME  COURT  OF  NEW  MEXICO 


Harris  y.  Friend,  24  N.  M.  627. 

* 

that  the  evidence  showed  that  the  tax  upon  the  property 
had  been  paid.  If  the  court  rightly  found  that  the  tax 
had  been  paid,  the  prior  question  would  be  of  no  im- 
portance. A  consideration  of  this  question  requires  a 
'^view  of  the  evidence.  Appellee  produced  Ben  C. 
Davisson  as  a  witness,  who  testified  in  substance  as  fol- 
lows: That  he  was  treasurer  of  Chaves  county,  and 
was  in  possession  of  the  tax  roll  for  the  year  1911,  the 
year  in  question;  that  on  page  58,  line  9,  of  said  tax 
roll,  there  was  assessed  to  C.  W.  Haynes,  appellee's 
grantor,  lots  1,  2,  3,  4,  9,  10,  11,  12,  13,  14,  16,  and  18 ; 
that  between  the  lots  Nos.  4  and  9  nothing  appeared  on 
said  book,  and  that  the  valuation  of  the  lots  1,  2,  3,  4, 
and  9  was  $225,  as  shown  by  the  assessment  roll;  that 
the  taxes  on  the  rendition  of  the  valuation  of  $225  had 
been  paid. 

W.  M.  Atkinson,  formerly  chairman  of  the  board  of 
county  commissioners,  testified  that  he  was  such  chair- 
man in  the  year  1911 ;  that  the  valuations  fixed  for  1911 
on  lots  in  block  21,  South  Roswell,  were  $45  for  comer 
and  $30  for  inside  lots,  one  of  the  lots  upon  the  assess- 
ment against  Mr.  Haynes  being  a  corner  lot  and  the  re- 
mainder inside  lots.  The  plaintiff  then  produced  Guy 
H.  Herbert,  who  testified  that  he  was  county  assessor 
of  Chaves  county  in  the  year  1911;  that  Mr.  Haynes 
prepared  his  own  rendition  or  tax  schedule,  and  that 
when  it  was  originally  prepared  and  filed  in  his  office 
it  called  for  lots  1,  2,  3,  4,  7,  8,  and  9  of  block  21 ;  that 
shortly  after  filing  the  tax  schedule  Mr.  Haynes  came 
to  his  office,  and  told  the  assessor  that  he  had  sold  lots 
7  and  8,  and  asked  him  to  strike  these  lots  out  of  the 
rendition,  and  insert  in  lieu  thereof  lots  5  and  6.  The 
assessor  did  so.  Later  on  Mr.  Haynes  called  again  at 
the  office,  and  said  he  had  sold  lots  5  and  6,  and  asked 
the  assessor  to  strike  these  lots  off  the  rendition,  which 
he  did.  There  was  no  change  made  in  the  valuation.  It 
was  originally  $225  and  so  remained  after  the  lots  had 
been  stricken  out.    Lots  5  and  6  were  afterwards  assess- 


JANUART  TERM,  1918. 


639 


Harris  t.  Friend,  24  N.  M.  627. 


€d  to  uBknown  owners.    The  tax  sehedule  in  so  far 
material,  appears  as  follows: 


Addition. 

Lots. 

Block. 

8.  RoBwell 

1-2-3-4-7-8-9 
21            1226 

6-6 

Section  25,  c.  22,  Laws  1899,  was  in  force  at  the  time 
the  rendition  in  question  was  made.  This  section,  in  so 
far  as  material,  reads  as  follows: 

"It  is  hereby  made  the  duty  of  every  person,  firm,  or  cor- 
poration,  owning  or  having  any  interest,  legal  or  equitable,  In 
any  real  estate  or  other  property,  in  this  territory,  on  the  first 
day  of  March  of  any  year,  to  see  that  such  property  is  prop- 
erly listed  for  taxation  on  the  assessment  roll  for  such  year 
1|)  the  county  in  which  the  same  is  situated;  and  if  such 
property  is  described  in  the  assessment  roll  and  delinquent  tax 
list  for  any  year  by  such  description  as  will  serve  to  identify 
the  same,  the  sale  of  such  property  for  taxes  as  provided  in 
this  act  shall  not  be  void  or  set  aside  on  account  of  any  error 
or  irregularity  in  listing  the  same  upon  such  roll  or  list  either 
as  to  the  name  or  names  of  the  owner  or  owners  thereof,  or 
'  by  any  reason  of  its  being  listed  in  the  name  of  the  wrong 
person." 

As  said  in  the  case  of  Knight  v.  Fairless,  23  N.  M. 
479,  169  Pac.  312 : 


"From  the  above  statute  it  will  be  observed  that  the  legis- 
lature has  cast  the  duty  upon  the  owner  of  reporting  his 
real  estate  for  the  purpose  of  taxation  and  'to  see  that  such 
property  is  properly  listed  for  taxation  on  the  assessment  roll 
for  such  year,'"  etc 

This  being  true,  it  was  the  duty  of  the  owner  of  the 
property  to  see  that  it  was  properly  returned  for  taxa- 
tion. That  the  lots  in  question  were  stricken  from  the  re- 
turn by  the  owner  of  the  property,  or  under  his  direc- 
tion, is  established  by  the  evidence  conclusiyely.  This 
being  true,  it  was  not  returned  for  taxation.  It  cannot 
be  argued  with  any  plausibility  that,  because  the  valua- 
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tion  placed  upon  seven  lots  was  not  changed  when  the 
lots  in  question  were  stricken  from  the  return,  these 
lots  were  included  in  the  return,  hence  that  the  tax  upon 
them  had  been  paid.  The  fact  that  the  value  of  lots  in 
this  addition  was  fixed  by  the  board  of  county  com- 
missioners at  stated  sums,  which  would  be  the  correct 
valuation  for  the  seven  lots,  is  of  no  effect.  The  five 
lots  left  upon  the  return  may  have  been  overassessed — 
that  is  to  say,  may  have  been  valued  at  too  great  an 
amount — ^but  that  would  not  be  any  evidence  of  an  in- 
tention on  the  part  of  the  taxpayer  to  include  other 
lots  in  the  return.  This  being  true,  there  is  no  evidence 
to  show  that  the  tax  upon  the  lot  in  question  had  been 
paid. 

For  the  foregoing  reasons  the  cause  will  be  reversed 
and  remanded  to  the  district  court  of  Chaves  county, 
with  instructions  to  proceed  in  accordance  with  the  views 
herein  expressed;  and  it  is  so  ordered.  * 

Hanna,  C.  J.,  and  Parker,  J.,  concur.. 


EX  PARTE  VIGIL. 

[No.  2215.    Oct.  7.  1918.] 

SYLLABUS  BY  THE  COURT. 

• 
Under  the  provisions  of  section  5079,  Code  1915,  a  parole 

granted  a  convict  in  the  penitentiary  hy  the  prison  board 
may  be  revoked,  and  under  the  statute  the  superintendent  of 
the  penitentiary  has  the  power  to  retake  and  relmprison  any 
inmate  under  parole,  when  In  his  Judgment  the  terms  of  the 
parole  agreement  have  been  violated;  and  this  he  may  do 
without  notice  or  hearing,  and  for  any  reason  which  he  may 
deem  sufficient.  The  statute  having  conferred  upon  the  sup- 
erintendent of  the  penitentiary  the  power  to  retake  and  re- 
imprison  any  convict  so  upon  parole,  his  act  of  revocation  is 
in  the  exercise  of  a  sole  discretion,  which  is  not  reviewable 
by  the  courts. 

Application  for  writ  of  habeas  corpus  by  J.  H.  Vigil 
against  Thomas  Hughes,  Superintendent  of  the  State 
Penitentiary.    Application  denied. 
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J  I  H.  S.  Bowman,  of  Santa  Fe,  for  relator.    H.  S.  Pat- 

j  TON,  Atty.  Gen.,  for  respondent. 


a 


OPINION  OF  THE  COURT. 


^  EoBERTS,  J.    This  is  an  application  for  writ  of  habeas 

•  corpus  by  J.  E.  Vigil  to  secure  his  release  from  impris- 

^  *onment  in  the  state  penitentiary.     In  1905  Vigil  was 

tried   and   convicted   in   the   district   court   of   Colfax 
'  county  of  the  crime  of  murder  in  the  first  degree  and 

was  sentenced  to  be  hanged.  The  death  sentence  was 
commuted  to  life  imprisonment  in  the  penitentiary  of 
the  territory  by  the  then  acting  Governor,  J.  W.  Ray- 
nolds.  On  the  10th  day  of  April,  1913,  Vigil  was  re-' 
leased  from  the  penitentiary  under  parole  agreement 
No.  247 ;  the  said  parole  having  been  granted  to  him 
under  section  5,  c.  32,  Laws  1909  (section  5079,  Code 
1915).  In  his  application  ^or  the  writ  he  alleged  that 
thereafter,  on,  to  wit,  the  29th  day  of  October,  1913 
he  was  taken  into  custody  by  the  deputy  sheriff  of  the 
county  of  Rio  Arriba,  state  of  New  Mexico,  and  without 
hearing  of  any  kind  or  nature  whatsoever  as  to  any 
claimed  or  pretended  breach  of  the  conditions  of  his 
said  parole  agreement  was  returned  to  the  said  peni- 
tentiary of  the  state  of  New  Mexico,  and  therein  con- 
fined arbitrarily,  without  trial,  hearing,  or  investigation. 
The  return  to  the  application  filed  by  the  warden  of 
the  penitentiary  alleged  that  during  the  month  of 
April,  1913,  the  petitioner  committed  the  crime  of  mur- 
der in  the  county  of  Rio  Arriba,  state  of  New  Mexico; 
that  because  of  the  commission  of  such  offense  the  pe- 
titioner was  arrested  under  verbal  authority  from  the 
superintendent  of  the  state  penitentiary  at  Santa  Fe; 
that  he  was  returned  to  said  penitentiary  on  the  30th 
day  of  October,  1913,  and  recommitted  therein  because 
of  the  aforesaid  violation  of  his  parole. 

The  question  presented  by  the  application  for  the 
writ  is  as  to  whether  or  not,  under  section  5079,  Code 
1915,  petitioner  was  entitled  to  a  hearing  upon  the  ques- 
tion as  to  whether  or  not  he  had  violated  the  terms  of 
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his  parole.    The  section,  in  so  far  as  material,  reads  as 
follows : 

"The  said  prison  board  shall  have  power  to  establish  rules 
and  regulations  undei;  which  prisoners  within  the  peniten- 
tiary may  be  allowed  to  go  upon  parole  outside  the  peniten- 
tiary building  and  inclosure  (one  of  which  shall  be  the  total 
abstinence  from  alcoholic  liquors  as  a  beverage),  after  hav- 
ing served  the  minimum  term  of  his  sentence,  but  to  remain 
while  on  parole  in  the  legal  custody  and  under  the  control 
of  the  prison  board  and  subject  at  any  time  to  be  taken  back 
within  the  inclosure  of  said  penitentiary;  and  full  power  to  en- 
force such  rules  and  regulations  and  to  retake  and  reimprlson 
any  inmate  so  upon  parole  is  hereby  conferred  upon  the  sap- 
erintendent,  whose  order,  certified  by  the  clerks  of  the  prison, 
with  the  seal  of  the  penitentiary  attached  thereto,  shall  be  a 
sufficient  warrant  for  all  officers  named  therein  to  authorize 
such  officers  to  return  to  actual  custody  any  conditionally  re- 
leased or  paroled  prisoners.  It  is  the  duty  of  all  officers  to 
execute  said  order  the  same  as  ordinary  criminal  process,'* 
etc. 

Under  this  section  of  the  statute  there  can  be  no 
doubt  but  that  a  parole  gAnted  under  its  provisions 
may  be  revoked,  and  that  the  superintendent  of  the 
peniltentiary  has  the  power  to  retake  and  reimprison 
any  inmate  upon  parole,  when  in  his  judgment  the  terms 
of  the  parole  agreement  have  been  violated,  and  this 
he  may  do  without  notice  or  hearing,  and  for  any  rea- 
son which  he  may  deem  sufficient.  The  statute  having 
conferred  upon  the  superintendent  of  the  penitentiary 
the  power  to  retake  and  reiraprison  any  convict  so  upon 
parole,  his  act  of  revocation  is  in  the  exercise  of  a  sole 
discretion  which  is  not  reviewable  by  the  courts.  This 
question  is  settled  by  well-considered  cases.  Owen  v. 
Smith,  89  Neb.  596,  131  N.  W.  914;  Kennedy's  Case, 
135  Mass.  .48 ;  Ex  parte  Horine,  11  Okl.  Cr.  517,  148 
Pae.  825,  L.  R.  A.  1915F,  548.  To  give  the  statute  any 
other  construction  would  be  to  destroy  the  object  sought 
to  be.  accomplished  by  the  Legislature.  Under  the 
statute  the  paroled  convict  is  at  all  times  in  the  legal 
custody  and  under  the  control  of  the  prison  board,  and 
subject  at  any  time  to  be  taken  back  within  the  inclosure 
of  said  penitentiary.  Being  thus  at  all  times  in  the 
constructive  custody  of  the  prison  board,  the  paroled 
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convict  is  no  more  entitled  to  a  hearing  in  the  courts  as 
to  whether  or  not  he  has  violated  the  terms  of  his  parole 
agreement  than  he  would  be  if  he  were  a  ** trusty"  em- 
ployed temporarily  outside  the  penitentiary  on  road 
work  or  in  some  other  service  for  the  state. 

There  might  be  some  question  under  the  statute  as  to 
whether  the  present  board  had  the  power  to  parole  the 
petitioner  in  the  first  instance,  he  being  confined  under 
a  commitment  of  imprisonment  for  life.  Under  the  cir- 
cumstances, there  was,  of  course,  no  minimum  sentence ; 
but,  if  it  be  conceded  that  the  power  to  parole  did  not 
exist  in  the  case,  it  would  not  affect  the  petitioner's 
rights,  for,  if  he  was  illegally  given  his  liberty,  he 
could  be  reincarcerated. 

For  the  reasons  stated,  the  application  for  the  writ 
will  be  denied ;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Pabker^  J.,  concur. 


[No.  2158.    Oct.  11,  1918.] 

STATE  ex  rel.  PEOPLE'S  BANK  &  TRUST  CO. 
OF  LAS  VEGAS  v.  YORK  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  In  the  construction  of  a  statute,  In  order  to  determine 
the  true  intention  of  the  legislaturet  the  particular  clauses  and 
phrases  should  not  be  studied  as  detached  and  isolated  expres- 
sions, but  the  whole  and  every  part  of  the  statute  must  be 
considered  in  fixing  the  meaning  of  any  of  its  parts.      P.  648. 

2.  Held,  that  the  legislature  by  its  amendatory  act,  appear- 
ing as  chapter  70,  Laws  1917,  amending  the  Public  Moneys 
Bill,  appearing  as  chapter  57,  Laws  1915,  intended  to  provide 
that  public  moneys  deposited  with  banks  or  trust  companies 
under  the  provisions  of  the  said  act  should  be  equitably  dis- 
tributed-between  all  such  banks  and  trust  companies  within 
the  county  upon  the  basis  of  the  relative  capital  stock  and 
surplus  of  said  banks.  P.  646. 

Appeal  from  District  Court,  San  Miguel  County; 
Leahy,  Judge. 
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Mandamus  by  the  State,  on  the  relation  of  the  People 's 
Bank  &  Trust  Company  of  Las  Vegas,  against  John  H. 
York  and  others,  members  of  the  Board  of  County  Com- 
missioners and  ex  officio  County  Board  of  Pinancce  of 
th*^  County  of  San  Miguel.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  cause  remanded, 
with  instructions. 

STATEMENT  OF  FACTS. 

This  is  an  action  in  mandamus,  brought  by  the  Peo- 
ple *s  Bank  &  Trust  Company  of  Las  Vegas,  N.  M., 
against  the  board  of  county  commissioners,  acting  as  the 
county  board  of  finance,  of  the  county  of  San  MigueL 
The  petition  set  up  that  the  relator  is  a  corporation  hav- 
ing its  place  of  business  in  the  city  of  Las  Vegas,  and 
is  authorized  under  the  laws  of  New  Mexico  to  receive 
on  deposit  public  moneys  of  the  county  of  San  Miguel ; 
that  the  relator,  with  other  banks  named  in  the  petition, 
all  being  authorized  under  the  law  to  receive  on  deposit 
public  moneys  of  the  said  county,  filed  with  the  said 
board  of  finance  certain  proposals  under  the  provisions 
of  chapter  57,  Laws  1915,  agreeing  to  pay  interest  on 
daily  balances  of  public  funds  deposited  with  them  at 
the  rate  of  3  per  cent  per  annum,  and  further  agreeing 
to  furnish  a  bond  as  provided  by  law ;  that  the  respond- 
ents, sitting  as  a  board  of  finance,  after  receipt  of  the 
several  proposals  referred  to,  passed  the  following  reso- 
lution, to  wit: 

"Be  it  reeolved  by  the  board  of  finance  of  the  county  of  San 
Miguel  and  state  of  New  Mexico^  that  the  foUowing  named 
banks  be  and  they  are  hereby  designated  as  depositories  of 
the  moneys  of  the  county  of  San  Miguel  upon  qualifying  there- 
for in  the  manner  provided  by  law  in  the  following  propor- 
tions, to-wit:  People's  Bank  &  Trust  Company  of  Las  Vegas, 
New  Mexico,  up  to  the  sum  of  $5,000.00;  San  Miguel  National 
Bank  of  Las  Vegas,  New  Mexico,  up  to  the  sum  of  $16,000.00; 
and,  the  First  National  Bank  of  East  Las  Vegas,  New  Mex- 
ico, up  to  the  sum  of  $70,000.00.  And,  be  it  resolved  that  the 
clerk  of  this  board  give  to  the  said  banks  due  notice  of  this 
resolution." 

It  is  further  alleged  by  the  petition  of  relator  that 
it  was  the  duty  of  the  board  of  finance  to  fix  the  bonds 
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of  said  banks  and  trust  companies  and  to  direct  the 
county  treasurer  to  deposit  funds  in  said  banks  upon 
their  qualifying  as  such  in  an  equitable  manner  and 
upon  the  basis  of  the  relative  capital  stock  and  surplus 
of  said  banks,  the  proportion  to  which  each  bank  would 
be  entitled,  based  upon  the  capital  stock  and  surplus 
thereof,  being  set  out  in  said  petition.  The  petition  fur- 
ther continues,  and  alleges  that  the  said  board  of  finance 
refused  to  consider  such  proposals  of  the  relator,  and 
failed  and  still  fails  and  refuses  to  consider  the  same, 
and  declares  that  in  its  discretion  it  might  discriminate 
against  any  bank  authorized  to  receive  the  public  moneys 
of  the  county  of  San  Miguel  and  designate  as  deposi- 
tory of  such  moneys  one  or  more  banks  in  any  amounts 
in  its  discretion,  and  refuse  without  cause  to  designate 
any  other  bank  as  a  depository,  or,  if  it  did  designate 
a  bank  or  trust  company  as  a  depository,  it  mighht,  in  its 
discretion,  fi;{c  the  amount  to  be  deposited  in  each  of 
said  banks  and  trust  companies,  regardless  of  the  rela- 
tive capital  stock  and  surplus  of  said  institution  so 
applying  for  funds.  The  petition  concludes  with  the 
usual  prayer  for  relief. 

The  respondents  appeared  in  answer  to  the  petition, 
contending  that  the  board  of  finance  could  designate 
the  different  banks  and  trui^t  companies  filing  pro- 
posals to  be  named  county  depositories  as  a  depository 
of  the  public  moneys,  and  could  fix  the  amount  to  be 
deposited  with  said  banks  and  trust  companies  in  any 
amount  not  exceeding  75  per  cent,  of  the  capital  and 
surplus  of  said  bank,  in  the  discretion  of  said  county 
board  of  finance.  Upon  submission  of  this  issue,  the 
trial  court  dismissed  the  alternative  writ,  therefore 
finding  for  the  respondents,  and  rendering  judgment 
accordingly,  from  which  judgment  this  appeal  has  been 
prayed. 

Oeorge  H.  Hunker,   of  Las  Vegas,   for  appellant. 
Chester  A.  Hunker,  of  Las  Vegas,  for  appellees. 
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OPINION  OF  THE  COURT. 

Hanna^  C.  J.  (after  stating  the  facts  as  above).  While 
there  are  several  assigmnents  of  error,  they  present 
but.  one  question,  which  is  whether  or  not  the  board  of 
county  commissioners,  sitting  as  a  board  of  finance,  in 
the  designation  of  depositories  for  publis  funds,  can 
exercise  its  judgment  as  to  the  proper  depositories,  and 
as  to  the  amount  for  which  each  shall  be  allowed  to 
qualify ;  or  whether  it  must  designate  all  banks  and  trust 
companies  applying  for  funds,  fixing  the  amount  for 
each  in  accordancce  with  its  capital  and  surplus. 

[2]  The  question  is  to  be  disposed  of  By  a  consider- 
ation of  the  so-called  ** Public  Moneys  Bill,"  passed  at 
the  session  of  the  Legislature  in  1915,  appearing  as 
chapter  57  of  the  Laws  of  that  session.  The  sections  of 
the  act  in  question  to  which  we  find  it  necessary  to  refer 
are  sections  11  and  12  of  the  original  act,  which  sections 
were  amended  by  chapter  70  of  the  Session  Laws  of 
1917.  As  the  amending  act  is  the  act  now  in  force, 
which  we  are  called  upon  to  construe,  we  will  set  out 
these  sections  in  full,  as  follows: 

"Sec.  11.  Any  bank  authorized  to  recelye  public  moneys 
may  file  with  the  board  of  finance  having  control  of  any  such 
moneys,  a  deposit  of  which  is  desired  by  such  bank,  its  writ- 
ten proposal  to  receive  such  moneys  on  deposit,  together  with, 
its  agreement  to  pay  interest  on  daily  balances  of  such  moneys 
so  deposited  at  a  rate  of  three  (3)  per  cent  per  annum;  and 
such  board  of  finance  shall,  at  its  next  meeting  after  the  receipt 
of  such  proposal,  open  and  consider  the  same,  and  if  the 
same  is  found  to  be  in  a^ccordance  with  the  provisions  of  this 
act,  shall  thereupon  notify  such  bank  that  upon  its  furnish- 
ing a  bond  or  bonds  or  other  security  as  provided  in  this  act, 
it  will  be  designated  as  a  depository  of  such  moneys  in  an 
amount  to  be  fixed  by  said  board,  which  amount,  however, 
«hall  not  exceed  75  per  cent  of  the  capital  and  surplus  of  such 
bank  so  applying  to  be  designated  as  a  depository  of  public 
moneys;  and,  upon  the  furnishing  of  such  bond  or  bonds  or 
other  security  authorized  by  this  act.  a  certificate  shall  be  Is- 
sued to  such  bank  by  said  board  to  the  effect  that  such  bank 
has  qualified  as  a  depository  of  public  moneys. 

"Sec.  12.  The  treasurer  of  every  county,  city,  or  town,  or 
board  in  control,  shall  deposit  the  public  moneys  in  one  or 
more  banks  or  trust  companies  within  his  county,  which  have 
qualified  as  depositories  thereof  under  the  provisions  of  this 
act:    Provided,  that  public  moneys  so  deposited  shall  be  equl- 
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tably  distributed  between  all  of  such  banks  and  trust  com- 
panies within  the  county  so  qualifying,  upon  the  basis  of  the 
relative  capital  stock  and  surplus  of  such  banks;  but  when  no 
bank  in  his  county  shall  have  so  qualified,  or  when  he  shall 
have  in  his  custody  public  moneys  in  excess  of  the  aggregate 
amount  for  which  banks  of  his  county  shall  have  qualified, 
such  moneys,  or  such  excess,  as  the  same  may  be,  shall  be  de- 
posited in  a  duly  qualifleid  depository  or  depositories  in  some 
other  county  in  this  state/' 

A  comparison  of  the  two  sections  in  question  with  the 
sections  bearing  the  same  numbers  as  they  appear  in 
the  original  act  of  1915  discloses  that  in  section  11, 
after  providing  that  any  bank  may  file  with  the  board 
of  finance  its  written  proposal  to  receive  moneys  on  de- 
posit, together  with  its  agreement  to  pay  interest  at 
3  per  cent  per  annum,  etc.,  and  upon  its  furnishing  a 
bond,  will  be  designated  as  a  depository  of  such  moneys 
in  an  amount  to  be  fixed  by  said  board,  tHe  amending  act 
added  to  the  original  act  the  following: 

"Which  amount,  however,  shall  not  exceed  ^5  per  cent  of 
the  capital  and  surplus  of  such  bank  so  applying  to  be  des- 
ignated as  a  depository  of  public  moneys." 

Section  12  of  the  amending  act,  or  the  act  of  1^17, 
was  also  substantially  a  copy  of  the  same  section  ap- 
pearing in  the  act  of  1915,  except  that  it  added  the  fol- 
lowing proviso: 

"That  public  moneys  so  deposited  shall  be  equitably  distrib- 
uted between  all  such  banks  and  trust  companies  within  the 
county  so  qualifying,  upon  the  basis  of  the  relative  capital 
stock  and  surplus  of  such  banks." 

• 

It  is  apparent  that  the  trial  court  was  of  the  opinion 
that  the  words  appearing  in  section  11,  as  amended  by 
section  1  of  the  act  of  1917,  'Mn  an  amount  to  be  fixed 
by  said  board,*'  vested  a  discretion  in  said  board,  which 
cannot  be  controlled  or  reviewed  by  mandamus.  It  is 
contended  by  appellant  in  this  connection  that  there  is 
only  one  limitation. upon  the  action  of  the  board;  i.  e., 
that  it  may  not  designate  any  bank  as  a  depository  for 
an  amount  exceeding  75  per  cent,  of  its  capital  and  sur- 
plus. Within  this  lim'itation,  appellees  contend,  the 
board  is  to  exercise  its  judgment  in  the  same  manner 
and  to  the  same  extent  as  it  does  as  a  board  of  county 
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cominissioners  in  the  handling  of  any  other  county  busi- 
ness. We  could  agree  with  appellee's  contention  in 
this  respect,  were  it  not  for  the  fact  that  the  legisla- 
ture by  i.ts  amendatory  act  of  1917,  in  its  addition  to 
section  12  of  the  original  act,  made  the  proviso  which 
we  have  pointed  out  supra,  to  the  effect"  that  all  public 
moneys  so  deposited  should  be  equitably  distributed 
between  all  said  banks  and  trust  companies  within  the 
county  so  qualifying,  upon  the  basis  of  the  relative 
capital  stock  and  surplus  of  such  banks.  It  is  our  view 
of  the  matter  that  in  arriving  at  the  intention  of  the 
Legislature,  it  is  necessary  to  consider  the  act  as  a 
whole,  and  the  amendatory  act  would  be  of  little  effect, 
and  would  not  materially  change  the  original  act,  if 
the  construction  for  which  appellees  contend  is  to  pre- 
vail. Without  the  proviso  in  section  12  it  doubtless 
would  be  within  the  discretion  of  the  board  of  county 
commissioners,  acting  as  a  board  of  finance,  to  designate 
as  depositories  any  bank  or  banks,  inasmuch  as  the  act 
as  originally  passed  did  not  provide  the  funds  should 
be .  equitably  distributed  between  all  banks  and  trust 
companies  qualifying  under  the  law.  If,  therefore,  we 
are  to  give  the  proviso  in  question  the  effect  which  the 
Legislature  evidently  intended,  we  must  hold  it  to  be  a 
limitation  upon  the  authority  conferred  upon  the  board 
of  finance  by  section  11  of  the  amendatory  act,  which 
provides  that  the  board  may  designate  as  a  depository 
for  public  moneys  in  an  amount  to  be  fixed  by  said 
board.  In  other  words,  if  the  amount  to  be  fixed  by 
said  board  is  within  its  discretion,  the  board  could 
escape  the  necessity  of  depositing  the  public  moneys 
equitably  between  all  the  banks  and  trust  companies 
qualifying.  To  so  hold  would  be  to  defeat  the  proviso 
of  section  12,  and  we  conceive  it  to  be  our  duty  clearly 
under  all  rules  of  statutory  construction  to  construe  the 
act  in  all  its  parts,  so  as  to  give  effect  to  the  intention 
of  the  Legislature. 

[1]     In  Black  on  Interpretation  of  Laws  (2d  Ed.) 
p.  317,  art.  99,  it  is  said : 
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"In  the  construction  of  a  statute,  in  order  to  determine  the 
true  intention  of  the  legislature,  the  particular  clauses  and 
phrases  should  not  be  studied  as  detached  and  isolated  ex- 
pressions, but  the  whole  and  every  part  of  the  statute  must 
be  considered  in  fixing  the  meaning  of  any  of  its  parts.' 


» 


We  therefore  conclude  that  the  Legislature,  by  its 
amendatory  act,^  appearing  as  chapter  70,  Laws  1917, 
amending  the  public  moneys  bill,  appearing  as  chapter 
57,  of  the  Session  Laws  of  1915,  intended  to  provide 
that  public  moneys  deposited  with  banks  or  trust  com- 
panies under  the  provisions  of  the  said  act  should  be 
equitably  distributed  between  all  such  banks  and  trust 
companies  within  the  county  upon  the  basis- of  the  rela- 
tive capital  stock  and  surplus  of  said  banks. 

From  our  conclusion  it  necessarily  follows  that  the 
trial  court  was  in  error  in  rendering  judgment  for  the 
respondents,  and  such  judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  instructions  to  proceed 
in  accordance  with  this  opinion ;  and  it  is  so  ordered. 

Parker  and  Roberts,  JJ.,  concur.  . 


[No.  2262.    Oct.  22,  1918.] 

STATE  ex  rel.  FARMERS'  &  STOCKMEN'S  BANK 
OF  ESTANCIA  v.  ROMERO,  County  Treasurer. 

N  SYLLABUS  By  THE  COURT. 

Heldj  Laws  1915,  c  67,' as  amended  by  Laws  1917  a  70,  is 
not  unconstitutional,  as  ylolative  of  that  portion  of  article  4, 
§  24,  of  the  Constitution,  inhibiting  the  passage  of  local  or 
special  laws  regulating  county,  precinct,  or  district  affairs. 

Error  to  District  Court,  Torrance  County;  Medler, 
Judge. 

Mandamus  by  the*  State,  on  the  relation  of  the  Farm- 
ers'  &  Stockmen's  Bank  of  Estancia,  against  Reymundo 
Romero,  Treasurer  of  Torrance  County.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  instructions. 
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STATEMENT  OP  PACTS. 

This  is  an  action    in    mandamus,    brought    by    the 
Farmers'  &  Stockmen's  Bank  of.Estancia,  against  the 
county  treasurer   of  the  county   of   Torrance,   seeking 
to  compel  him  to  deposit  with  relator  its  alleged  fair 
proportion  of  the  public  moneys  of  sajji  county,  under 
and  pursuant  to  the  provisions  of  section  12  of  chapter 
57,  Laws  1915,  as  amended  by  section  2  of  chapter  70, 
Laws  1917.    The  complaint  alleged  that  the  relator  had 
complied  with  all  the  provisions  of  the  act  in  question, 
and  had  done  everything  necessary  to  entitle  it  to  its 
fair  proportion  of  the  public  moneys  in  the  hands  of 
the  county  treasurer;  that  it  had  been  duly  designated 
as  a  depository  by  the  county  commissioners  of  said 
county,  acting  as  a  board  of  finance;  and  that  the  de- 
fendant, the  treasurer  of  said  county,  had  wrongfully 
and    without    cause    refused    to    distribute    the    public 
moneys  of  said  county  between  the  qualifying  banks 
therein  upon  the  basis  of  their  relative  capital  stock  and 
surplus,  and  had  refused  to  make  a  deposit  of  said  funds 
with  the  relator. 

Francis  C.  Wilson,  of  Santa  Pe,  for  plaintiff  in 
error. 

OPINION  OF  THE  COURT. 

Hanna,  C.  J.  (after  stating  the  facts  as  above).  The 
only  question  raised  in  this  cas^  concerns  the  constitu- 
tionality of  the  so-called  ** Public  Moneys  Bill,"  which 
is  the  foundation  of  plaintiff's  right  to  invoke  the  reme- 
dy of  mandamus,  here  asserted.  The  trial  court  held 
that  this  act  was  unconstitutional,  in  that  it  violated 
section  24  of  article  4  of  the  Constitution,  which  places 
a  limitation  upon  the  powers  of  the  Legislature  in  pro- 
hibiting the  passage  of  local  or  special  laws  in  certain 
cases,  among  others,  local  or  special  laws  regulating 
county,  precinct,  or  district  affairs.  The  trial  court  said 
in  its  opinion  that  the  law  under  consideration  was 
local  and  special,  as  well  as  class  legislation  coming- 
within  the  constitutional  provision  against  such  laws. 


k: 


L'S 
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We  have  not  been  favored  with  a  brief  by  defendant 
in  error,  but  have  carefully  considered  the  brief  of  plain- 
tiff in  error,  and  cannot  agree  that  the  act  in  question 
can  properly  be  denominated  as  local  or  special  legisla- 
tion, within  the  purview  of  the  act  in  question.  It  is  our 
opinion  that  the  act  is  entirely  general  in  its  character, 
operating  in  every  county  throughout  the  state  with 
like  effect.  This  court  has  in  a  number  of  cases  consid- 
ered the  question  of  what  constitutes  local  or  special 
legislation,  "land  gave  particular  attention  to  that  subject 
in  the  case  of  Borrowdale  v.  Board  of  County  Commis- 
sioners, 23  N.  M.  1,  163  Pac.  721,  L.  R.  A.  1917E,  456, 
and  does  not  deem  it  necessary  to  renew  the  observations 
therein  set  forth.  It  is  our  opinion,  therefore,  that  chap- 
ter 57,  laws  1915,  as  amended  by  chapter  70,  laws  1917, 
is  not  unconstitutional,  as  violative  of  that  portion  of 
section  24  of  article  4  of  the  Constitution,  inhibiting 
the  passage  of  local  or  special  laws  regulating  county, 
precinct,  or  district  affairs. 

The  only  proposition  determined  in  this  case  by  the 
trial  court,  as  we  have  heretofore  indicated,  was  the 
constitutionality  of  the  act,  which  was  construed  by  this 
court  in  the  recent  case  of  State  of  New  Mexico,  upon 
the  relation  of  the  people's  Bank  &  Trust  Co.  of  Las 
Vegas,  N.  M.,  v.  John  H.  York,  et  al.,  24  N.  M.  643,  175 
Pac.  769,  not  yet  officially  reported. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
is  therefore  reversed  and  remanded,  with  instructions  to 
proceed  in  accordance  with  this  opinion;  and  it  is  so 
ordered. 

Parker  and  Roberts,  JJ.,  concur. 


[No.  2186.    Nov.  12,  1918.] 

TRI-BULLION  SMELTING  &  DEVELOPMENT 
CO.  V.  OZARK  SMELTING  &  MINING  CO. 

SYLLABUS  BY  THE  COURT. 
1.    When  the  lease  provides  for  a  notice  requiring  the  tenant 
in  the  altematlvep  either  to  perform  the  covenant  or  relin- 
quish* possession,  the  notice  must  recite  the  breach  or  stlpula- 
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tlon  relied  on  with  sufficient  particularity  to  enable  the  les- 
see to  correct  his  default.  P.  655. 

2.  Where  a  lease  provides  for  its  termination  upon  failure 
of  the  lessee  to  comply  with  any  of  the  terms  and  conditions 
of  the  lease,  after  30  days'  notice  of  default  and  demiand  for 
compliance,  a  complaint  filed  in  a  suit  for  possession  of  the 
premises  setting  up  defaults  in  the  terms  and  conditions  of 
the  lease  will  not  take  the  place  of  a  notice  provided  for  by 
the  terms  of  the  lease,  under  which  the  lessee  is-  to  have  ?0 
days*  time  within  which  to  comply.  '  P.  656. 

Appeal  from  District  Court,  Socorro  County ;  Mechem, 
Judge. 

Action  by  the  Tri-BuUion  Smelting  &  Development 
Company  against  the  Ozark  Smelting  &  Mining  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Nicholas  &  Nicholas,  of  Socorro,  and  R.  P.  Barnes^ 
of  Albuquerque,  for  appellant. 

Charles  S.  Reed,  of  Cleveland,  Ohio,  and  James  G. 
Fitch,  of  Socorro,  foi^  appellee. 

OPINION  OF  THE  COURT. 

Roberts,  J.  This  action  was  instituted  in  the  court 
below  by  the  Tri-Bullion  .Smelting  &  Development  Com- 
pany, a  corporation,  against  the  Ozark  Smelting  &  Min- 
ing Company,  a  corporation,  to  cancel  a  certain  lease 
contract,  copy  of  which  was  made  Exhibit  A  of  plain- 
tiff's complaint,  and  which  lease  contract  covers  certain 
mining  premises  therein  described.  The  lease  contained 
some  16  or  more  covenants  on  the  part  of  the  le^ee  to 
be  performed.  The  complaint  set  out  that  the  defend- 
ant has  failed  to  keep  and  perform  the  covenants,  terms, 
and  conditions  of  said  lease,  in  this :  (a)  It  has  not  work- 
ed said  mine  so  as  to  take  out  of  the  same  the  greatest 
amount  of  ore  po.ssible  with  due  regard  to  the  develop- 
ment and  preservation  of  same  as  a  working  mine;  (b) 
it  has  not  worked  said  mine  steadily  and  continuously 
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from  the  date  of  the  beginning  of  said  lease  as  re- 
quired by  its  terms  and  conditions;  (c)  it  has  not  re- 
moved from  this  mine  an  average  of  40  tons  of  ore  per 
day  for  all  working  days  since  the  29th  of  October,  1915. 

The   sixteenth   article  of  the  lease  contract   was  as 
follows : 


-  "In  the  event  the  lessee  shall  fall  to  work  the  said  mine 
In  good  workmanlike  manner  and  to  properly  timber  the 
same,  bo  as  to  fully  protect  any  ores  not  removed  there- 
from, or  fails  to  comply  with  any  of  the  covenants,  terms 
or  conditions  herein  to  be  performed  on  its  part,  which  fail- 
ure may  be  prejuldicial  to  the  interest  of  the  lessor,  and 
such  failure .  shall  continue  for  a  period  of  30  days  after 
written  notice  and  demand  shall  have  been  made  by  the 
\  lessor  upon  the  lessee,  requiring  performance  on  Its  part, 

then  all  rights  of  the  lessee  hereunder  shall  at  the  expira- 
tion of  30  days  cease  and  terminate,  and  this  lease  be  at 
an  end." 

The  complaint  alleged  that  notice  had  been  given  in 
comformity  with  said  sixteenth  article,  and  set  out  as 
Exhibit  B  a  'copy  of  the  notice.  The  notice  reads  as 
follows : 

"As  you  are  falling  to  comply  with  the  various  covenants, 
terms,  and  conditions  to  be  performed  by  you  under  the  ex- 
isting lease  between  your  company  and  the  Tri-Bullion  Smelt- 
ing ft  Development  Company,  and  as  such  failure  on  your 
part  to  comply  with  such  covenants,  terms,  and  conditions  to 
be  performed  by  you  is  resulting  in  a  prejudice  to  the  inter- 
est of  the  Tri-Bulllon  Smelting  ft  Development  Company,  we 
hereby,  under  clause  sixteenth  of  the  existing  lease  between 
your  company  and  the  undersigned  company,  give  you  written 
notice  and  make  demand  upon  you  for  performance  on  your 
part  of  all  the  covenants,  terms  and  conditions  of  said  lease 
«^  to  be  performed  by  you,  under  the  penalty  at  the  end  of  thir- 
ty days  from  date  hereof  of  having  the  said  lease  terminated 
by  the  said  Tri-Bullion  Smelting  ft  Development  Company." 

The  complaint  contained  a  second  count  which  set  up 
the  same  defaults  as  contained  in  the  first  and  differed 
only  from  the  first  in  respect  to  the  notice.  The  second 
count  relied  upon  the  filing  of  a  complaint  in  the  dis- 
trict court  of  Socorro  county  for  possession,  in  which 
complaint  was  set  forth  the  defaults  and  breaches  of 
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the  contract  complained  of,  and  it  was  alleged  that  the 
defaults  were  continued  for  a  period  of  more  than  30 
days  after  the  filing  of  the  complaint. 

Appellee  demurred  to  the  complaint  on  the  ground 
that  the  same  did  not  state  a  cause  of  action,  and  de- 
murred separately  to  the  allegations  of  the  first  count 
in  regard  to  the  notice  and  service  thereon,  on  the  ground 
that  it  appeared  that  said  notice  and  service  thereof 
were  not  suflBcient  to*  terminate  said  lease  in  the  fol- 
lowing particulars:  (a)  The  said  written  notice  and 
demand,  as  shown  by  plaintiff's  Exhibit  B,  attached  to 
said  complaint,  is  on  its  face  insufficient  because  it  does 
not  state  or  specify  what  covenants,  terms,  or  conditions 
defendant  has  failed  to  comply  with,  or  in  what  particu- 
lars defendant  has  failed  to  comply  with  any  of 
said  covenants,  terms,  or  conditions,  or  wherein  said  al- 
leged failure  has  been  prejudicial  to  the  interests  of 
j>laintiff,  so  as  to  enable  defendant  to  remedy  and  com- 
ply with  the  same  within  30  days  as  provided  in  said 
lease,  (b)  It  appears  by  said  complaint  that  said  vmt" 
ten  notice  and  demand  were  not  served  upon  defendant 
until  September  6th,  1916,  and  by  its  terms  did  not 
give  or  allow  the  defendant  thirty  days  for  performance 
on  its  part,  as  provided  in  said  lease. 

Appellee  also  demurred  separately  to  the  allegations 
in  the  second  count  of  said  complaint  as  contained  in 
paragraphs  two  and  three  thereof,  in  regard  to  the 
complaint  filed  in  a  former  suit  by  plaintiff  against  de- 
fendant, because  said  complaint  did  not  constitute,  and 
is  not  a  substitute  for,  the  written  notice  and  demand 
required  by  the  terms  of  said  lease,  in  this:  (a)  Said 
complaint  is  not  a  written  notice  and  demand  upon  de- 
fendant to  comply  with  the  terms  of  said  lease,  but  on 
the  contrary  alleged  that  said  lease  had  already  been 
terminated  by  reason  of  the  giving  of  the  former  notice 
and  the  expiration  o£  thirty  days  therefrom  and  sought 
among  other  things,  to  have  said  lease  declared  forfeit- 
ed by  the  court  at  and  as  of  the  expiration  of  thirty 
days  after  the  giving  of  said  first  notice,  and  for  dam- 
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ages  for  the  refusal  of  defendant  to  surrender  posses- 
sion of  said  premises  at  said  date,  (b)  Said  complaint 
did  not  set  out  with  definiteness  and  certainty  the  parti- 
cular in  which  the  defendant  has  failed  to  comply  with 
the  various  covenants,  terms  and  conditions  of  said 
lease,  because  the  allegation  therein  of  defendant's  fail- 
ure to  work  said  mine  so  as  to  take  out  the  greatest 
amount  of  ore  possible,  was  not  a  breach  of  the  terms 
of  said  lease,  and  the  allegations  ^that  defendant  had 
not  well  and  sufficiently  timbered  said  mine  and  had  not 
sorted  waste  rock  in  such  manner  as  not  .to  interfere  or 
cover  up  unprospected  ground,  are  not  charged  or  al- 
leged as  violations  of  the  terms  of  said  lease  in  the 
present  suit. 

Appellee's  demurrer  was  sustained  generally  and 
appellant,  electing  to  stand  upon  its  complaint,  judg- 
ment was  accordingly  rendered  against  it  from  which 
judgment  this  appeal  is  prosecuted. 

[1]  It  will  not  be  necessary  to  consider  all  the 
grounds  of  demurrer;  for,  if  any  ground  set  forth  is 
well  taken,  the  action  of  the  court  must  be  sustained. 
The  second  ground  of  demurrer  was  based  upon  the  in- 
sufficiency of  the  written  notice  and  demand  required 
by  the  .sixteenth  covenant.  This  covenant,  it  will  be  ob- 
served, required  30  days'  notice  of  failure  to  comply 
with  any  of  the  covenants  and  conditions  of  the  lease 
prejudicial  to  the  rights  of  the  lessor  and  demand  for 
performance,  and  provided  that  a  failure  to  comply 
within  the  30  days  should  result  in  the  forfeiture  of 
the  lease.  It  was  evidently  the  intention  of  the  parties 
that  the  attention  of  the  lessee  should  be  specifically  di- 
rected to  any  alleged  default,  and  that  the  lessee  should 
have  an  opportunity  of  remedying  such  default  during 
the  30-day  period.  The  notice  in  question  failed  to 
specify  wherein  the  appellee  was  in  default.  It  merely 
advised  it  that  it  had  failed  to  comply  with  the  terms 
and  conditions  of  the  lease.  This  was  not  sufficient. 
It  was  the  duty  of  the  lessor  to  have  pointed  out  speci- 
fically the  claimed  default  so  that  the  lessee  could  have 
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corrected  the  same  within  the  time  limited.  When  the 
lease  provides  for  a  notice  requiring  the  tenant  in  the 
alternative  either  to  perform  the  covenant  or  relinquish 
possession  the  notice  must  recite  the  breach  or  stiupla- 
tion  relied  on  with  sufficient  particularity  to  enable  the 
lessee  to  correct  his  default.  Tiffany  on  Landlord  and 
Tenant,  vol.  2,  §  276. 

In  Washington,  under  a  statute  providing  that  a  ten- 
ant is  guilty  of  unlawful  detainer  when  he  continues  in 
possession  after  failure  to  perform  any  condition  of  the 
lease,  other  than  to  pay  rent,  after  notice  in  writing 
requiring  in  the  alternative  the  performance  of  such 
condition  or  the  surrender  of  the  property,  provided  they 
shall  remain  uncomplied  with  for  10  days  after  service 
thereof,  it  was  held  that  a  notice  under  a  lease  requiring 
the  performance  of  a  large  number  of  covenants,  which 
notice  contained  a  mere  general  recital  of  the  conditions 
of  the  lease  and  claimed  that  a  breach  had  been  made  in 
the  performance  of  each  and  every  condition,  but  which 
did  not  point  out  «iny  particular  act  which  the  lessee 
could  perform  within  the  specified  time,  was  insufficient. 
Byrkett  v.  Gardner,  35  Wash.  668,  77  Pac.  1048,  It 
seems  scarcely  a  sufficient  answer  to  this  for  the  lessor 
to  say  in  effect,  **You  have  been  violating  your  cove- 
nants, and  you  know  which.''  On  this  ground  we  think 
the  demurrer  was  properly  sustained  as  to  the  first  xjount 
of  the  complaint. 

[2]  A  separate  ground  for  demurrer  is  also  based 
upon  the  sufficiency  of  the  complaint  in  the  former 
case  (Plaintiff's  Exhibit  C),  as  a  notice.  Clearly  it  does 
not  comply  with  the  requirements  of  the  lease ;  it  does 
not  give  the  lessee  30  days  or  any  other  time  in  which 
to  make  good  any  default,  but,  on  the  contrary,  claims 
that  the  time  has  already  elapsed,  that  the  lease  has 
been  terminated,  and  the  lessor  is  demanding  through 
the  court  immediate  possession  because  the  forfeiture 
has  already  occurred.  It  certainly  was  not  intended  by 
the  lessor  as  a  notice  under  the  terms  of  the  lease,  nor 
could  the  lessee  have  so  regarded  it.     Aside  from  the 
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general  covenants  1  and  2,  it  alleges  violation  only  of 
the  third  and  sixth  covenants,  in  regard  to  timbering 
and  the  deposit  of  waste,  which  are  entirely  omitted  in 
the  present  complaint,  and  the  substitution  therefor 
of  alleged  breach  of  the  ninth,  in  regard  to  the  average 
daily  minimum  of  ore  to  be  removed.  If  it  could  be  re- 
garded in  the  light  of  a  demand  and  notice,  it  would 
not  be  suflScient  so  far  as  the  latter  is  concerned. 

Where  a  lease  provides  for  its  termination  upon  fail- 
ure of  the  lessee  to  comply  with  any  of  the  terms  and 
conditions  of  the  lease,  after  30  days'  notice  of  default 
and  demand  for  compliance  a  complaint  filed  in  a  suit 
for  possession  of  the  premises  setting  up  defaults  in  the 
terms  and  conditions  of  the  lease  will  not  take  the  place 
of  a  notice  provided  for  by  the  terms  of  the  lease,  under 
which  the  lessee  is  to  have  30  days'  time  within  which  to 
comply. 

Appellants  also  complain  of  the  refusal  of  the  court 
to  direct  the  appellee  to  pay  the  royalties  and  rentals 
accruing  under  the  lease  pending  the  decision  of  the 
case  on  its  merits,  but  we  find  no  error  in  the  action  of 
the  court  in  this  regard. 

For  the  reasons  stated,  the  judgment  of  the  court  be- 
low will  be  afSrmed;  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Pabker,  J.,  concur. 


[No.  2218.     Nov.  12,  1918.] 

MURPHY  V.  BACA  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Findings  supported  by  substantial  evidence  will  not  oe 
disturbed  on  appeal.  P.  669. 

2.  VHiere  plea  in  abatement  is  withdrawn  by  parties  filing, 
same  and  reflled  as  their  answer,  and   trial   of  the  issues 
thus  presented  is  had,  resulting  in  decision  adverse  to  parties 
taking  said  action,  said  parties  were  not  thereafter  entitled 
to  file  an  answer  and  have  a  retrial  of  the  same  issues.    P.  659. 
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Appeal  from  Distriet  Court,  Socorro  County;  Byaii, 
Judge. 

Action  by  John  W.  Murphy  against  Elfego  Baca  and 
others^  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

M.  C.  Spicer,  of  Socorro,  for  appellants. 
Bray  &  Bunton,  of  Socorro,  for  appellee. 

OPINION  OP  THE  COURT.  ^ 

PARKEB,  J.  The  appellee,  John  W.  Murphy,  in- 
stituted  this  action  in  the  district  court  for  Socorro 
county  against  the  appellants,  upon  a  certain  promissory 
note  and  mortgage  securing  the  payment  of  the  same, 
and  from  a  judgment  rendered  in  his  favor  the  appel- 
lants have  perfected  this  appeal. 

The  action  was  based  upon  a  note  executed  and  de- 
livered to  Mrs.  Hattie  Williamson  on  May  5,  1916,  and 
mortgage  of  real  estate  made  to  secure  the  same,  exe- 
cuted and  delivered  on  May  10,  1916.  The  note  was 
payable  twelve  months  from  date,  bore  interest  at  the 
rate  of .  12  per  cent,  per  annum  from  maturity,  and 
provided  for  attorney's  fees  in  certain  events.  The 
complaint  alleged  that  the  note  and  mortgage  had  been 
assigned  to  the  appellee,  for  value,  prior  to  its  maturity, 
and  that  the  same  was  now  due  and  unpaid. 

On  August  7,  1917,  appellants  moved  to  dismiss  the 
cause  on  the  ground  that  the  action  was  not  prosecuted 
in  the  name  of  the  real  party  in  interest,  in  that  Hattie 
Williamson  **is  the  real  party  in  interest  of  record 
and  the  only  proper  plaintiff."  The  motion  was  subse- 
quently withdrawn  at  the  request  of  the  appellants,  and 
they  were  given  ten  days'  additional  time  in  which  to 
answer  or  plead  further  to  the  complaint.  Subsequently 
What  is  termed  a  plea  in  abatement  was  filed  by  appel- 
lants, setting  up  that  Hattie  Williamson  was  the  owner 
and  holder  of  said  note  and  mortgage,  and  was  the  real 
party  in  interest,  and  denying  that  the  same  were  trans- 
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f erred  or  assigned  to  the  appellee  for  a  valuable  eon-« 
sideration.  The  plea  in  abatement  was  denied  by  the 
court,  and  the  motion  of  the  appellants  to  allow  their 
plea  in  abatement  to  stiCnd  as  their  answer  was  granted 
by  the  court.  Trial  of  the  issues  was  had,  the  court 
finding  that  appellee  was  the  l^al  owner  and  holder 
of  the  said  note  and  mortgage,  among  other  things,  and 
decreeing  that  Elfego  Baca  should  pay  the  amount  of 
the  judgment  within  90  days  from  date,  with  interest 
and.  costs,  or  sale  of  the  mortgaged  property  should  be 
made  to  satisfy  said  indebtedness.  From  that  judgment 
the  appellants  have  perfected  this  appeal. 

[1]  The  argument  of  appellants  upon  assignment 
numbered  2  is  to  the  general  effect  that  the  court  erred 
in  holding  that  the  appellee  was  the  legal  owner  of  said 
note  and  mortgage,  for  the  reasons  that  the  evidence 
discloses  that  the  assignment  from  Mrs.  Hattie  William- 
son to  appellee  was  made  without  the  knowledge  of  the 
latter,  and  without  intent  to  pass  the  interest  of  Mrs. 
WiUiamson  to  him.  The  sufficiency  of  the  evidence  is 
otherwise  attacked  by  appellants,  but  as  there  is  sub- 
stantial evidence  to  support  the  finding  of  the  trial 
court  in  the  premises,  that  finding  becomes  final  and 
conclusive  here,  a  proposition  too  elemental  here  to  re- 
quire citation  of  authority. 

[2]  The  second  proposition  urged  by  appellants  is 
that  the  trial  court  erred  in  denying  their  request,  made 
at  the  close  of  the  trial,;  to  answer  to  the  merits  of  the 
action,  the  contention  of  appellants  being  that  the  trial 
was  upon  the  plea  of  abatement  only,  and  that  after  it 
was  determined  adversely  to  them  they  were  authorized 
by  law  to  plead  to  the  merits,  and  upon  the  issues  thus 
joined  have  a  trial  thereon.  The  fallacy  of  the  argu- 
ment lies  in  a  misconception  of  the  facts  of  the  record 
of  this  case.  Before  trial  was  had  upon  the  plea  in 
abatement,  the  plea  was  withdrawn  and  an  answer  filed 
by  appellants.  By  their  own  request  the  plea  in  abate- 
ment was  filed  as  their  answer.  The  only  issue  it  pre- 
sented was  as  to  whether  the  appellee  was  the  owner 
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,of  said  note  and  mortgage.  Everything  stated  in  the 
complaint,  except  this  one  proposition,  was  consequently 
admitted,  by  failing  to  deny  such  other  .matters.  Of 
their  own  accord  appellants  elected  to  have  the  issues 
presented  hy  way  of  the  complaint  and  their  answer, 
which  had  previously  served  as  a  plea  in  abatement,  and 
their  rights  in  the  premises  having  been  fully  determined 
by  the  court,  we  fail  to  observe  how  they  can  complain 
of  such  action  now. 

The  judgment  of  the  trial  court  is  therefore  affirmed, 
and  it  is  so  ordered. 

Hanna,  C.  J,,  and  Roberts,  J.,  concur. 


[No.  2224.     Nov.  12,  1918.] 

STATE  V.  GOODRICH. 

SYLLABUS  BY  THE  COURT. 

1.  Where  there  is  suhstantial  evidence  to  support  the  ver> 
diet  of  the  Jury,  the  same  wUl  not  he  disturbed  on  appeal. 

P.  662. 

2.  Where  title  to  or  right  of  possession  of  real  estate  Is 
only  collaterally  involved,  the  best  evidence  rule  does  not  ap- 
ply, and  the  same  may  be  shown  by  parol  evidence.       P.  662. 

3.  In  the  absence  of  an  offer  of  proof,  as  the  rule  is  laid 
down  in  State  v.  McCracken,  22  N.  M.  588,  166  Pac  1174,  the 
action  of  the  court  in  excluding  the  evidence  cannot  be  at- 
tacked on  appeal.  P.  663. 

4.  Requested  instruction  is  properly  refused  where  oourt*s 
instructions  cover  the  law.  P.  664. 

6.  A  requested  instruction  is  properly  refused,  where  there 
is  no  evidence  to  support  the  same.  P.  664. 

6.  A  requested  instruction  on  the  abstract  proposition  that 
the  defendant  is  presumed  to  be  a  man  of  good  moral  char> 
acter,  etc.,  is  properly  refused,  where  the  same  is  unsupport- 
ed by  affirmative  proof.  P.  665. 
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7.  The  use  of  the  words,  "it  is  for  you  to  determine  from 
all  the  evidence  whether  such  defense  is  made  in  good  faith 
or  is  a  mere  pretense,"  in  an  instruction  on  self-defense,  does 
not  constitute  a  comment  on  the  weight  of  the  evidence,  nor 
is  the  same  improper  as  unduly  directing  attention  to  a  conten- 
tion of  the  state.  P.  665. 

Appeal  from  District  Court,  Quay  County;  Leib, 
Judge. 

Thonias  A.  Goodrich  was  convicted  of  crime  of  assault 
with  a  deadly  weapon,  and  from  the  sentence  he  appeals. 
Affirmed. 

H.  H.  McElroy,  of  Tucumdari,  for  appellant. 

C.  A.  Hatch,  Asst.  Atty.  Gen.,  for  the  State. 

OPINION  OP  THE  COURT. 

PARKER,  J.  The  appellant,  Thomas  A.  Goodrich, 
was  convicted  of  the  crime  of  assault  with  a  deadly  wea- 
pon, in  the  district  court  for  Quay  county,  and,  from  the 
sentence  imposed  upon  him  by  the  court,  has  perfected 
this  appeal. 

The  diflSculty,  which  was  the  subject  of  this  case,  arose 
between  the  appellant  and  Stephen  R.  Calender  princi- 
pally on  account  of  the  difference  of  opinion  existing 
between  these  men  with  regard  to  the  right  of  possession 
and  use  of  certain  lands  in  Quay  county.  The  witness 
Calender  claimed  the  right  of  possession  thereof,  which 
was  not  recognized  by  the  appellant.  The  appellant 
was  requested  to  refrain  from  grazing  his  stock  upon 
those  lands,  but  apparently  refused.  On  December  17, 
1916,  appellant  and  G.  W.  Payne  were  riding  across 
said  lands  and  were  accosted  by  Calender,  who  likewise 
was  mounted  upon  a  horse.  The  witness  Calender  testi- 
fied that,  when  he  came  near  to  appellant,  the  latter  de- 
manded that  he  halt  and,  before  the  witness  could  obey 
that  command,  the  appellant  fired  a  shot  at  the  witness ; 
the  same  taking  effect  in  the  right  shoulder  of  the  wit- 
ness.    The  witness  then  immediately  returned  towards 


662  SUPREME  COURT  OP  NEW  MEXICO 

State  y.  Goodrich,  24  N.  M.  660. 

th«  place  from  whence  he  came,  and  the  difficulty  ended. 
The  appellant's  version  of  the  transaction  tended  to 
make  out  a  case  of  self>defense,  he  and  his  witnesses 
testifying  that  Calender  came  riding  down  upon  him 
cursing  and  swearing  and  pointing  a  revolver  in  his 
general  direction,  whereupon  appellant  fired  said  shot 
for  the  purpose  of  protecting  himself.  The  state  proved 
that  previous  minor .  difficulties  had  arisen  between 
Calender  and  the  appellant.  Evidence  introduced  on  the 
part  of  appellant  tended  to  show  that  Calender  had 
theretofore  threatened  the  life  of  the  appellant. 

[1]  There  is  no  merit  in  appellant's  first  contention^ 
viz.  that  the  verdict  cannot  stand  because  it  cannot  be 
.justified  upon  any  hypothesis.  The  argument  is  that 
the  verdict  is  the  result  of  a  compromise  of  the  jury; 
that  appellant  was  guilty  of  assault  with  intent  to  kiU, 
under  the  evidence  in  this  case,  or  was  not  guilty  of  any 
offense,  upon  the  theory  that  the  shot  in  question  was 
fired  in  self-defense.  .  We  cannot  agree  with  that  con- 
tention. There  is  amply  substantial  evidence  to  support 
the  verdict  of  guilty  of  assault  with  a  deadly  weapon^ 
and  consequently  the  verdict  will  not  be  disturbed  on  ap, 
peal.  The  effect  of  such  a  verdict  is  that  the  jury  be- 
lieved that  the  appellant  committed  an  assault  upon  the 
witness  Calender,  with  a  deadly  weapon,  but  without  in- 
tent to  take  his  life,  and  the  evidence  palpably  justifies 
that  conclusion.  As  this  is  conclusive  of  this  contention, 
we  shall  not  discuss  appellee's  contention  that  appellant 
has  waived  his  right  to  maintain  this  proposition,  in  view 
of  the  fact  that  the  court,  without  objection  on  the 
part  of  appellant,  submitted  to  the  jury  the  law  of  as- 
sault with  a  deadly  weapon,  and  the  additional  conten- 
tion that  appellant  cannot  complain  because  he  was 
convicted  of  a  lesser  crime  than  that  charged  in  the  in- 
dictment. 

[2]  Over  the  objection  of  the  appellant,  the  state 
was  permitted  to  show  by  parol  that  Calender  claimed 
the  ownership,  or  at  least  the  right  of  posses- 
sion,   of    the    land    upon    which    this    difficulty    oc- 
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carred.  The  contention  of  appellant  is  that  the  best 
evidence  rule  should  have  been  applied  and  that  evidence 
of  such  right  by  parol  evidence  was  of  a  secondary  na- 
ture. This  issue  as  to  the  ownership  or  right  of  posses- 
sion of  said  land  was  only  collaterally  involved.  The 
principal  issue  was:  Did  appellant  assault  Calender 
with  intent  to  kill  him  1  Under  such  circumstances,  the 
rule  laid  down  in  17  Cyc.  484,  as  follows,  is  decisive  of 
the*  contention: 

"Where  the  title  to  real  estate  is  not  in  issue  but  is  only 
collaterally  involved,  or  where  it  is  necessary  for  a  party  to 
make  only  a  prima  facie  showing  of  ownership,  the  best  evi- 
dence rule  is  not  applicable,  and  the  fact  of  title  or  prima 
facie  right  of  ownership  may  be  established  by  parol  evi- 
dence." 

See,  also,  the  following  cases  cited  by  the  Assistant 
Attorney  General:  Levelsmier  v.  St.  L.  &  S.  Ry.  Co., 
114  Mo.  App.  412,  90  S.  W.  104 ;  Harper  v.  State,  109 
Ala.  28,  19  South.  859 ;  Underbill  on  Crim.  Evid.  §  309 ; 
1  Wharton's  Crim.  Ev.  §  154.  This  disposes  of  appel- 
lant's second  and  third  contentions,  but  in  conclusion  of 
this  discussion  of  this  contention  it  should  be  noted  that 
evidence  was  subsequently  admitted,  without  any  ob- 
jection by  appellant,  that  the  ownership  of  the  said  lands 
was  in  dispute  between  Calendar  and  Lewis  Payne. 

[3]  Counsel  for  appellant  asserts  that  the  court 
erred  in  refusing  to  permit  the  witness  A.  Paul  Siegel 
to  answer  a  preliminary  question  with  reference  to 
whether  he  was  an  attorney  engaged  in  the  trial  of  a 
criminal  case,  wherein  Stephen  A.  Suavely,  a  witness 
for  the  state,  was  convicted  upon  the  charge  of  stealing 
certain  wire.  It  is  said  that  the  question  was  prelimi- 
nary in  its  nature  and  asked  for  the  purpose  of  leading 
to  the  facts  showing  that  Suavely  was  so  convicted  and 
paid  a  fine ;  that  the  witness  knew  these  facts  and  was 
the  only  witness  by  whom  the  court's  docket  could  have 
been  proven.  An  examination  of  the  record  discloses 
that  the  question  propounded  simply  asked  if  the  witness 
was  the  person  who  prosecuted  that  case.    No  offer  to 
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prove  any  such  facts  as  counsel  now  recites  was  made 
by  appellant  at  that  time,  and  the  Assistant  Attorn^ 
General  therefore  contends  that  what  we  said  in  State 
V.  McCracken,  22  N.  M.  588,  590,  166  Pac.  1174,  1175, 
is  decisive  of  this  proposition.  In  this  he  is  correct. 
In  that  case  we  said: 


"In  order  for  the  appellant  to  raise  the  question  as  to 
the  properity  of  the  ruling  of  the  court  upon  the  BU6tain]|iK  of 
the  objection  to  the  question,  it  was  necessary  for  him  to  make 
a  tender  of  the  testimony  which  he  expected  to  elicit  by  the 
interrogatory.' 


>t 


We  followed  the  general  rule  on  the  subject,  stated 
in  3  C.  J.  827,  as  follows: 

"As  a  general  rule,  in  order  to  reserve  an  available  objec- 
tion to  the  exclusion  of  evidence,  a  proper  question  most  be 
asked,  and,  on  objection  thereto,  an  ofTer  must  be  made  at 
the  time  showing  what  evidence  will  be  given  if  the  witness 
Is  permitted  to  answer,  the  purpose  and  object  of  the  testi- 
mony sought  to  be  introduced,  and  all  the  facts  necessary  to 
establish  its  admissibility." 

As  this  was  not  .done,  the  appellant  is  not  in  a  posi- 
tion to  complain  of  the  action  of  the  court  in  this  regard. 

[4]  The  court  properly  refused  to  give  appellant's 
requested  instruction  numbered  5.  It  dealt  with  the 
proposition  of  self-defense,  a  subject  fully  covered  by  the 
court's  instructions.  The  rule  that  the  court  is  under  no 
duty  to  give  an  instruction  requested  by  a  party,  where 
it  has  instructed  the  jury  thereon  in  its  own  instruc- 
tions, has  been  so  often  decided  here  that  citation  of 
authority  thereon  is  unnecessary. 

[51  Appellant's  counsel  requested  the  court  to  in- 
struct the  jury  that,  if  they  found  that  appellant  had 
made  threats  of  any  character,  the-  same  would  not  de- 
prive him  of  the  right  of  self-defense.  As  the  Assistant 
Attorney  General  argues,  there  is  no  evidence  whatever 
in  this  case  which  we  have  been  able  to  find  which  sup- 
ports any  such  instruction.  That  being  so,  the  instruc- 
tion wa.s  properly  refused. 
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[6]  The  trial  court  refused  to  give  a  requested  in- 
struction seeking  to  charge  that  the  appellant  is  pre- 
sumed to  be  a  man  of  good  moral  character,  unless  it 
is  proved  to  the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt,  that  such  is  not  true.  The  appellant  did 
not  put  his  character  in  any  respect  in  issue,  and  no 
evidence  touching  the  same  was  introduced  by  the  state. 
Appellant's  counsel  cites  no  authority  for  the  position 
he  takes,  and  we  have  found  none*  supporting  his  con- 
tention. Numerous  cases,  holding  adverse  to  his  con- 
tention, however,  are  cited  in  the  brief  of  the  state, 
chief  among  them  being  the  case  of  People  v.  Pekarz, 
185  N.  Y.  470,  78  N.  E.  294,  where  the  court  said,  among 
other  things: 

"Where,  however,  no  evidence  has  been  given  upon  the  sub- 
ject by  -the  defendant,  who  alone  can  open  the  door,  his  char- 
acter is  not  in  issue,  and  he  is  not  entitled  to  the  instruc- 
tion 'that  the  presumption  that  his  character  is  good  must  be 
considered  by  the  Jury/  It  is  only  affirmative  proof  of  good 
character,  quite  independent  of  any  presumption  that  one's 
character  is  good  until  shown  to  be  bad,  that  bears  on  the  prob- 
ability of  guilt  and  entitles  the  accused  to  an  instruction 
that  his  character  must  be  taken  into  consideration.  The  pre- 
sumption of  innocence  is  vital  and  must  be  charged  if  request- 
ed, but  the  presumption  of  good  character,  when  unsupported 
by  affirmative  proof,  is  practically  an  abstraction  and  need  not 
be  charged,  even  if  requested." 

See,  also,  12  Cyc.  620;  People  v.  Brasch,  193  N.  Y. 
46,  85  N.  E.  809;  People  v.  Lingley,  207  N.  Y.  396,  101 
N.  E.  170,  Ann.  Cas.  1913D,  403,  and  note  thereto  found 
in  46  L.  R.  A.  (N.  S.)  343,  where  practically  all  the 
cases  are  collected. 

[7]  In  the  course  of  its  charge  on  the  law  of  self- 
defense,  the  court  said  that — 


"It  is  for  you  to  determine  from  all  the  evidence  whether 
such  defense  is  made  in  good  faith  or  is  a  mere  pretense." 


The  argument  is  that  by  the  use  of  the  words  quoted 
undue  attention  is  directed  to  the  contention  of  the  state 
made  at  the  trial,  and  that  it  constitutes  a  comment  on 
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the  weight  of  the  evid«ice.  We  are  unable  to  agree 
with  counsel  in  his  cimtention.  The  instruction  dealt 
with  the  limitations  of  the  law  imposed  upon  self-defense 
pleas,  and  was  but  fair  alike  to  the  appellant  and  the 
state. 

For  the  reasons  stated,   the  judgment  of  the   trial 
court  will  be  aflSrmed,  and  it  is  so  ordered. 

Hanna,  C.  J.,  and  Roberts,  J.,  concur. 


[No.  2155,    Aug.  7,  1918.] 
[Rehearing  Denied  Nov.  16,  1918.] 

MOORE  V.  MAZON  ESTATE,  Inc. 

SYLLABUS  BY  THE  COURT. 

1.  Where,  under  a  contract  of  employment,  a  broker  un- 
dertakes to  furnish  a  purchaser  ready,  able,  and  willing  to 
purchase  described  property  on  terms  fixed  by  the  principal, 
he  is  not  required  to  produce  the  written  contract  to  pur- 
chase of  the  proposed  purchaser,  in  order  to  perform  his  un- 
dertaking, unless  the  contract  so  provides.  P.  671. 

2.  Findings  of  fact,  supported  by  substantial  evidence,  are 
conclusive  on  appeal.  P.  677. 

3.  Findings  of  fact,  based  upon  conflicting  evidence,  will 
not  be  disturbed  on  appeal.  P.  678. 

4.  The  liability  of  an  agent  to  his  principal  is  to  be  deter- 
mined by  ascertaining  the  nature  and  eoope  of  the  duty  of  the 
former  to  the  latter.  Evidence  and  findings  examined,  and 
held,  that  broker  was  not  guilty  of  misconduct.  P.  679. 

5.  Where  evidence  is  admitted  for  a  stated  purpose,  the 
fact  that  it  is  inadmissible  for  a  different  purpose  does  not 
render  the  action  of  the  court  erroneous.  P.  683. 

Appeal  from  District  Court,  Bernalillo,  County ;  Bay- 
nolds,  Judge. 
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Action  by  James  £.  Moore  against  the  Macon  Estate, 
Incorporated.  Judgment  for  plaintiJf ,  and  defendant 
appeals.    Affirmed. 

N.  B.  Field,  of  Albuquerque,  for  appellant.  A.  B. 
Benehan,  of  Santa  Fe,  and  B.  P.  Barnes,  of  Albuquer- 
que (F.  E.  Wood,  of  Albuquerque,  of  counsel),  for  ap- 
pellee. 

OPINION  OF  THE  COURT. 

HANNA,  C.  J.  This  is  an  appeal  from  the  district 
court  for  Bernalillo  county  by  the  Mazon  Estate,  In- 
corporated, from  the  judgment  rendered  against  it  and 
in  favor  of  James  E.  Moore'  for  $10,000.  The  complaint 
alleged  that  an  oral  contract  was  made  between  appel- 
lant and  appellee  on  December  26,  1915,  by  the  terms  of 
which  the  appellee  was  employed  to  furnish  to  the  ap- 
pellant a  purchaser  for  described  real  estate,  consisting 
of  ranches,  town  property  in  San  Bafael,  chattels  real, 
live  stock,  and  farming  and  ranch  machinery  and  equip- 
ment, all  situate  in  Valencia  county,  and  upon  terms 
fixed  by  the  appellant ;  that  it  was  further  agreed  that, 
171  t>>p  event  that  appellee  furnished  a  purchaser  upon 
said  terms  on  or  before  January  31,  1917,  the  appellant 
would  pay  him  as  and  for  his  compensation  therefor 
the  sum  of  $10,000;  that  in  pursuance  of  said  contract 
and  agreement  the  appellee,  on  or  about  January  25, 
1917,  procured  a  purchaser  for  said  property  upon  said 
terms  and  conditions,  in  the  person  of  the  Carr-Godding 
Sheep  Company ;  that  said  last-mentioned  company  was 
then  and  there  ready,  able,  and  willing  to  purchase  said 
property  on  said  terms  and  conditions,  and  tendered  to 
the  appellant  full  compliance  with  the  contract  made 
between  the  parties  hereto,  but  appellant  failed  and  re- 
fused to  sell  or  deliver  said  property  or  pay  to  the  ap- 
pellee the  said  commission  of  $10,000. 

The  answer  is  too  voluminous  to  state  its  contents  in 
detail.  It  first  denied  all  allegations  contained  in  the 
complaint  not  specifically  admitted  in  the  answer,  and 
then  alleged  three  additional    and    separate    defenses. 
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The  first  was  to  the  general  effect  that  appellee  was  a 
close  corporation,  whose  business  affairs  were  conducted 
on  the  advice  and  recommendation  of  Amado  Chaves, 
because  of  the  unfamiliarity  and  incompetency  of  the 
two  other  directors  of  said  corporation;  that  Chaves 
and  appellee  occupied  towards  each  other  a  relation  of 
great  confidence,  and  that  by  reason  of  such  relation  ap- 
pellee was  able  to  and  did  induce  the  appellant  to  make 
said  contract  by  falsely  and  fraudulently  representing 
that  he  could  sell  the  property  to  Prank  A.  HubbeU  for 
a  price  greater  than  appellant  had  been  offered,  and  to 
the  advantage  of  the  appellant,  and  that  the  reasonable 
value  of  his  services  therefor  would  be  $10,000,  all  of 
which  he  knew  to  be  false;  and  that  in  pursuance  of 
such  contract  the  appellee  induced  the  appellant  to  exe- 
cute and  place  in  escrow  the  necessary^  deeds,  bills  of 
sale,  contracts,  etc.,  essential  to  carry  out  the  transfer 
of  said  property.  It  was  further  alleged  that  the  ap- 
pellee and  the  Carr-Godding  Sheep  Company  entered 
into  a  contract  by  the  terms  of  which  appellee  agreed 
and  undertook  to  perform  for  the  Carr-Godding  Sheep 
Company  services  contrary  and  antagonistic  to  the  in- 
terest of  the  appellant,  for  which  appellee  received  the 
sum  of  $250,  all  without  the  knowledge  or  consent  of  the 
appellant,  on  account  of  which  appellee  was  precluded 
from  recovering  any  sum  of  money  from  appellant  for 
services  alleged  to  have  been  performed  in  and  about 
the  matters  set  forth  iri  the  complaint.  The  second  de- 
fense was,  in  substance  and  effect,  that  no  considera- 
tion existed  for  the  contract  of  employment  of  appellee; 
that  on  or  about  January  21,  1917,  and  prior  to  the 
procurement  of  a  purchaser  for  said  property  by  appel- 
lee, the  appellant  withdrew  the  offer  of  sale  and  so  no- 
tified the  appellee;  and  that  if  any  services  were  rend- 
ered in  the  premises  by  appellee  they  were  of  no  value 
or  benefit  whatever  to  the  appellant,  the  sole  purpose 
and  intention  of  appellee  being  to  take  an  unconscion- 
able advantage  of  the  appellant  and  procure  the  appel- 
lant to  pay  to  appellee  an  excessive  commission  for  pre- 
tended services  rendered  in  behalf  of  appellant.    By 
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the  third  and  last  defense  the  appellant  alleged  that  the 
agreement  between  the  appellee  and  the  Carr-Gk)dding 
Sheep  Company  was  not  m^de  in  good  faith,  but  was 
merely  colorable  and  for  the  purpoi^e  of  making  a  pre- 
tender offer  to  purchase,  to  the  end  that  the  appellee 
might  force  the  appellant  to  pay  said  commission ;  that 
appellee  agreed  with  said  sheep  company  to  share  with 
it  any  commission  extorted  from  the  appellant,  and  con- 
sequently the  said  Carr-Gk)dding  Sheep  Company  pre- 
tended to  tender  $84,575  to  the  appellant,  and  demanded 
performance  of  the  agreements  placed  in  escrow  by  the 
appellant. 

The  appellee  replied,  denying  the  allegations  of  the 
answer  inconsistent  with  the  allegations  in  the  complaint^ 
and  specifically  alleging  among  other  things,  that  the 
$250  received  by  him  from  the  sheep  company  was  for 
and  on  account  of  the  privilege  extended  by  him  to  said 
sheep  company^  to  have  a  reasonable  time  in  which  to 
inspect  and  learn  the  condition  of  the  sheep  which  ap- 
pellant agreed  to  i^ll. 

The  cause  was  tried  to  the  court,  without  a  jury.  The 
issues  thus  before  the  trial  court  were  as  follows:  (1) 
What  were  the  terms  of  the  agreement  made  between 
the  parties  hereto?  (2)  Was  the  agreement  induced  by 
the  fraud  of  the  appellee?  (3)  Did  the  appellee  per- 
form his  undertaking;  and  (4)  did  appellee  forfeit  his 
right  to  a  commission  by  virtue  of  misconduct  on  his 
part  in  the  premises? 

The  findings  of  fact,  as  such,  were  favorable  to  the 
appellee.  The  court  found,  in  substance  and  effect,  the 
following:  That  the  oral  contract  mentioned  in  the 
complaint  was  executed  as  alleged  therein;  that  appellee 
notified  the  appellant,  on  or  about  January  13,  1917, 
that  he  was  negotiating  with  the  Carr-Qodding  Sheep 
Company  for  the  sale  of  said  property;  that  a  list  of 
said  property,  including  the  prices  fixed  therefor  was 
delivered  by  Chaves  to  appellee;  that  the  number  of 
live  stock  which  appellant  could  deliver  on  or  before 
January  31,  1917,  was  not  then  known,  and  consequently 
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the  total  priee  set  on  the  property  in  said  list  amounted 
to  $110^000;  that  when  negotiations  were  opened  with 
the  sheep  company  by  apfyellee  the  latter  granted  the 
former  the  right  to  make  an  inspection  of  said  property 
and  determine  whether  it  would  purchase  the  same,  said 
right  of  inspection  and  determination  being  limited  to 
January  22,  1917;  that  on  the  last-mentioned  date  the 
report  of  the  agent  of  the  sheep  company  as  to  the  con- 
dition of  said  property,  etc.,  had  not  reached  the  sheep 
company,  and,  desiring  additional  time,  it  paid  the  ap- 
pellee the  sum  of  $250  for  time  to  inspect  said  property, 
etc.,  until  January  27,  1918 ;  that,  in  the  event  the  said 
sheep  company  made  purchase  of  said  property  the  $250 
paid  by  it  to  the  appellee  should,  by  agreement,  be  ap- 
plied to  the  consideration  to  be  paid  for  the  sale  and 
delivery  of  said  property;  that  on  January  22,  1917, 
the  said  sheep  company  submitted  to  the  appellee,  for 
transmission  to  the  appellant,  a  counter  proposition, 
having  in  view  the  decreasing  of  the  price  of  certain 
lands  and  the  elimination  of  others  from  the  said  sale, 
which  proposition  appellee  submitted  to  appellant,  who 
rejected  the  same ;  that  the  counter  proposition  was  evi- 
denced by  a  pencil  memorandum  made  by  the  appellee 
and  that  appellee  made  no  effort  to  induce  the  appellant 
to  accept  the  same,  but  acted  in  good  faith  towards  the 
appellant;  that  appellee  procured  the  Carr-Goddins 
Sheep  Company  as  a  purchaser  of  said  property,  on  the 
terms  and  conditions  fixed,  on  January  26,  1917,  and 
the  appellee  thereupon  notified  the  appellant  of  such 
fact,  that  appellant  thereupon,  on  said  day,  advised  the 
appellee  that  it  would  accept  said  Carr-Ck)dding  Sheep 
Company  as  a  purchaser,  but  subsequently  notified  the 
appellee  that  it  would  not,  saying  that  it  had  changed 
its  mind;  that  '*on  and  since '*  January  26,  1917,  appel- 
lant was  notified  that  the  said  sheep  company  was  ready 
to  purchase  on  said  terms,  and  that  on  January  28,  1917, 
the  appellant  emphatically  refused  to  seU;  that  Moore 
agreed  to  compensate  Wilcox,  in  whose  name  the  escrow 
papers  were  prepared,  for  his  services  in  the  premises; 
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that  Wilcox  was  used  in  order  to  facilitate  the  appellee 
in  making  the  sale,  and  that  api>ellant  has  refused  to 
pay  the  said  commission  to  appellee.  As  a  conclusion 
of  law  the  trial  court  found  that  appellee  was  entitled 
to  the  relief  for  which  he  prayed. 

We  have  set  forth  the  findings  of  the  trial  court  at 
some  length  because  of  the  attacks  made  upon  them  by 
the  appellant,  and  for  the  additional  reason  that  certain 
propositions  asserted  by  appellant's  counsel  are  prem- 
ised upon  facts  contradictory  of  those  findings.  The 
first  proposition  urged  by  counsel  for  appellant  is  that 
the  appellee  declared  upon  an  oral  contract,  proved  a 
written  one,  if  any  he  proved,  and  affirmatively  showed 
that  he  did  not  perform  either. 

[1]  There  is  authoHty  to  be  found  to  the  general 
effect  that,  where  a  broker  is  employed  to  furnish  to 
his  principal  an  individual  ready,  able,  and  willing  to 
purchase  the  property  upon  the  terms  fixed,  the  broker 
does  not  earn  his  commission  unless  he  tenders  to  the 
principal  the  written  contract  of  the  proposed  purchaser, 
obligating  him  to  purchase.  Those  cases,  reference  to 
which  will  be  found  in  the  authority  herein  cited,  pro- 
ceed upon  the  theory  that  the  principal  must  have  bind- 
ing assurance  that  the  proposed  purchaser  will  in  fact 
become  such,  and  that  his  oral  declaration  or  agreement 
to  porehase  will  not  legally  bind  him.  The  rule  of  these 
cases  calculates,  it  is  said,  to  eliminate  fraud  in  the 
transaction.  It  seems  to  us,  however,  that  the  rule  for 
which  the  appellant  contends  ingrafts  upon  the  contract 
made  by  the  parties  terms  not  expressly  or  impliedly 
included  therein.  The  broker's  undertaking  is  to  furn- 
ish a  purchaser  ready,  able,  and  willing  to  purchase  on 
the  terms  specified. ,  The  readiness  and  ability  of  the 
proposed  purchaser,  as  well  as  his  willingness  to  pur- 
chase, may  be  better  exemplified  by  his  written  obliga- 
tion than  by  his  mere  declaration ;  but  that  hardly  con- 
stitutes justification  for  imposing  terms  upon  the 
broker's  obligation  not  specified  in  the  contract  of  em- 
ployment.    Instances  may  be  conceived  where  the  ut- 


672  SUPREME  COURT  OF  NEW  MEXICO 

-------- 

'  Moore  y.  Mazon  Estate,  24  N.  M.  666. 

terances  and  conduct  of  the  proposed  purchaser  would 
as  effectually^  at  least,  demonstrate  the  capacity  and 
willingness  of  the  proposed  purchaser  to  complete  the 
bargain.  Thus,  if  the  proposed  purchaser,  in  the  pres- 
ence of  the  principal,  tendered  the  purchase  money  to 
the  principal,  and  then  and  there  made  demand  for 
execution  and  delivery  of  the  title  papers,  the  rule  for 
which  appellant  contends  would  apply  in  that  case,  we 
apprehend,  and  it  could  as  well  be  contended  that  the 
brok'er  failed  to  perform  his  undertaking.  The  better 
reasoned  cases,  said  to  constitute  the  weight  of  authority, 
hold  to  the  contrary  of  appellant's  contention,  and  with 
them  we  agree.  Thus,  in  2  Mechem  on  Agency  (2d  Ed,) 
§  2431,  it  is  said : 

"When  a  purchaser  Is  deemed  to 'be  'fbund'  or  'produced,* 
within  the  meaning  of  this  rule,  is  a  question  upon  which 
there  is  some  difference  of  opinion.  It  may  arise  under  either 
of  two  different  sets  of  circumstances:  (1)  Where  there 
was  a  buyer  Involved  with  whom  it  is  contended  that  the  prin- 
cipal should  have  dealt,  though  he  did  not  do  so.  (2)  Where 
there  has  actually  been  a  sale,  and  the  broker  contends  that 
he  'found'  the  purchaser.  •  •  •  With  reference  to  these 
questions  it  may  be  said:  (1)  If  the  broker  has  obtained  trora 
a  proper  person  and  delivered  to  his  principal  a  written  con- 
tract to  purchase,  or,  since  he  may  not  be  authorized  to  sign 
a  written  contract,  a  written  offer  to  purchase  which  the  prin- 
cipal can  iipmediately  turn  into  a  written  contract  by  accept- 
ing it,  he  would  ordinarily  be  deemed  to  have  performed  his 
undertaking.  (2)  When  the  broker  has  brought  forward,  or 
designated  or  put  the  principal  Into  communication  with,  a 
suitable  person  to  whom  the  principal  may  sell  in  the  ordi- 
nary course  of  business,  he  has,  by  the  weight  of  authority, 
performed  his  undertaking,  even  if,  through  no  fault  of  the 
brokers,  the  buyer  is  not  accept^.    •    •    ♦  " 

In  4  R.  C.  L.  "Brokers,"  §  48,  it  is  said: 

"A  broker  and  his  employer  have  a  right  of  course  to  pro- 
vide in  their  contract  of  employment  that  the  broker  shall 
not  only  find  a  customer  but  shall  also  procure  from  such  indi- 
vidual a  valid  agreement  in  writing  which  will  take  the  caae 
out  of  the  statute  of  frauds.  ^  *  *  But  according  to  the 
sounder  And  preferable  view,  unless  th%  contract  of  employ- 
ment expressly  stipulates  to  the  contrary,  the  procurement  of 
a  binding  written  contract  between  his  employer  and  hla 
customer  Is  not  necessary  to  a  complete  performance  of  his 
duties  on  the  part  of  the  broker,  provided  that  the  surround- 
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Ing  circumstances  are  such  that  the  employer  Is  In  a  situa- 
tion to  execute  It  himself." 

Authorities  found  in  the  notes  to  the  foregoing  text 
fully  support  this  view.  The  appellee  found  a  proper 
purchaser  with  whom  the  appellant  might  have  done 
business,  had  it  so  desired.  He  fully  performed  his 
undertaking  in  so  far  as  this  proposition  is  concerned. 
The  oral  contract  wtfs  made  on  or  about  December  26, 

1916.  The  list  of  property  and  the  prices  for  which  ap- 
pellant agreed  to  sell  the  same,  of  which  the  appellant 
apprehended  it  could  deliver  on  or  before  January  31, 

1917,  were  delivered  on  or  about  the  time  of  the  making 
of  the  oral  contract.  On  January  2,  1917,  the  escrow 
papers,  including  instructions  to  the  bank,  were  executed. 
Exhibit  C,  being  the  agreement  between  the  appellant 
and  Wilcox  and  his  assigns,  constituted  in  effect,  a  bill 
of  sale  for  sheep  and  cattle.  It  fixed  the  price  per  head 
of  said  live  stock  and  the  approximate  number  to  be  sold 
and  delivered,  but  recited  that  the  appellant  **  shall  have 
the  right  to  nfore  or  less,  as  the  count  may  determine." 
The  delivery  of  said  property  was  fixed  at  a  convenient 
place  on  said  ranches  of  appellant.  We  understand 
that  the  prices  fixed  and  the  terms  named  in  this  bill  of 
sale  were  identical  with  those  named  in  the  written 
memorandum  delivered  by  Chaves  to  appellee  for  the 
guidance  of  the  latter.  We  also  understand  that  the 
total  prices  of  the  minimum  quantity  of  property  which 
appellant  anticipated  it  owned  and  could  deliver  on  or 
before  January  31,  1917,  to  thfe  proposed  purchaser, 
would  amount  to  $84,575,  the  amount  specified  in  the 
instructions  to  the  escrow  agent  as  necessary  to  lift  the 
escrow  papers. 

"Vy^ith  these  facts  in  mind  we  proceed  to  the  contention 
of  the  appellant.  He  urges  that  the  escrow  papers  were 
ineffective  until  the  alleged  condition  precedent;  i.  e., 
the  payment  of  $84,575  had  been  made  to  the  bank  by 
Wilcox  or  his  assigns,  who  in  this  case,  we  presume, 
would  be  the  Carr-Godding  Sheep  Company.  We  en- 
tertain no  doubt  as  to  the  correctness  of  the  contention 
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that  the  purchaser  was  not  entitled  to  the  evidence  of 
title  to  said  property,  then  reposing  in  escrow,  until  at 
least  $84,575  had  been  paid  in  at  the  bank,  the  escrow 
agent,  for  the  credit  of  the  appellant.  But  we  fail  to 
observe  the  materiality  of  that  contention  and  fact  here. 
If  it  is  urged  as  a  reason  why  the  appellee  failed  to  prove 
performance  of  his  undertaking,  the  answer  is  that  the 
court  found  to  the  contrary.  The  oourt  evidently  ascer- 
tained from  the  whole  transaction  that  the  intention  of 
the  parties  was  that  Moore  was  to  obtain  some  one  ready, 
able,  and  willing  to  purchase  the  property,  at  the  prices 
fixed,  whereupon  delivery  of  such  real  estate  and  such 
live  stock  as  appellant  was  in  a  position  to  deliver  and 
was  required  to  deliver  under  the  terms  of  the  various 
instruments  in  evidence,  was  to  be  made  at  the  ranches 
of  the  appellant,  and  simultaneously  therewith  paid  for 
by  the  said  purchaser.  At  all  events  it  is  clear  that  the 
court  must  have  concluded,  in  order  to  find  as  he  did 
find,  that  the  agreement  requiring  the  payment  of  the 
$84,575  to  the  escrow  bank  was  dependent  upon  the  de- 
livery of  at  least  property  of  a  fixed  valuation  of  that 
sum.  Clearly  the  court  must  have  concluded  that  the 
various  transactions  between  the  parties  evinced  that 
intention.  While  an  examination  of  the  escrow  papers 
alone  might  not  justify  that  impression,  we  have  no 
doubt  that  the  impression  or  conclusion  is  justified  by 
the  entire  transaction.  It  would  seem  clear  that  it  was 
not  the  intention  to  require  the  proposed  purchaser  to 
pay  $84,575  to  the  escrow  bank  for  paper  evidencing 
title  to  property  which  had  not  been  delivered  to  the 
purchaser. 

It  is  true  that  the  bank  was  not  authorized  to  deliver 
the  escrow  papers  unless  it  had  received  that  sum ;  but 
we  apprehend  that,  had  the  appellant  carried  out  the 
sale  and  delivered  property  of  the  value  say  of  $50,000, 
the  appellant  could  have  been  required  to  execute  the 
evidence  of  title  thereto,  independent  of  the  effect  of 
the  provision  requiring  the  payment  of  the  $84,575.  On 
the  other  hand,  we  are  certain  that  no  right  to  the  par- 
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ticular  escrow  papers  existed  in  Wilcox  or  his  assigns 
until  that  sum  had  been  paid,  but  that  such  fact  does 
not  affect  the  duty  of  appellant  in  the  premises  to  have 
made  delivery  of  the  real  and  personal  property  it  offer- 
ed for  sale.  The  practical  consummation  of  the  sale  in 
pursuance  of  the  understanding  of  the  parties  would 
be  carried  out  by  the  delivery  of  the  property  which  ap- 
pellant agreed  to  sell,  in  accordance  with  the  terms  of 
the  agreement,  whereupon,  or  simultaneously  therewith, 
the  purchaser  would  pay  to  the  escrow  agent  $84,575 
and  the  additional  sum,  if  any,  to  the  appellant  itself ;  or, 
in  the  event  the  purchaser  paid  the  total  sum  fixed  as 
the  consideration  price  for  the  property  actually  de- 
livered, to  the  appellant,  it  would  become  the  duty  of 
the  appellant  thereupon  to  execute  evidence  of  title 
thereto,  notwithstanding  that  a  deposit  or  payment  of 
$84,575  had  not  been  made  to  the  escrow  agent.  At  all 
events  the  right  of  the  purchaser  to  the  property  de- 
pended upon  the  quantity  of  property  delivered  and  the 
payment  therefor,  but  this  could  not  be  ascertained  nor 
required  until  the  delivery  was  either  made  or  in  pro- 
cess of  being  made;  and  the  failure  and  refusal  of  the 
appellant  to  make  the  deliveries  to  the  Carr-Godding 
Sheep  Company,  evidenced  by  its  refusal  to  proceed 
with  the  sale  after  accepting  the  said  company  as  a  pur- 
chaser, put  it  out  of  the  power  of  the  proposed  purchaser 
to  make  the  necessary  payment.  It  will  be  observed 
that,  while  the  purchaser  might  procure  from  the  escrow 
agent  the  title  papers  to  the  property  purchased  by  him, 
upon  the  payment  of  $84,575  within  the  time  specified, 
the  duty  to  make  delivery  of  the  property  was  still  in- 
cumbent upon  the  appellant,  and  necessarily  a  condition 
precedent  to  the  fulfillment  of  appellant's  obligation  in 
the  premises.  Manifestly  the  trial  court  must  have 
taken  this  view  of  the  matter  in  order  to  make  the  find- 
ings it  did  make  in  this  case,  and  there  is  substantial 
evidence  to  support  that  theory. 

The  trial  court  found  that  the  Carr-Godding  Sheep 
Company  made  no  demand  upon  the  appellant  for  per- 
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formance  of  the  contract  to  sell  said  property;  that  it 
demanded  performance  upon  the  part  of  Wilcox  and 
appellee  on  January  31,  1917;  that  prior  thereto  ap- 
pellant notified  appellee,  and  appellee  notified  said 
sheep  company,  that  appellant  did  not  desire  to  sell 
said  property,  but  appellant  did  not  attempt  to  with- 
draw the  escrow  papers;  that  appellant  advised  the  es- 
crow agent,  on  January  27,  1917,  not  to  make  delivery 
of  the  escrow  papers  unless  the  said  sum  of  $84,575  was 
deposited  with  it  unconditionally ;  that  neither  appellee, 
nor  the  sheep  company,  nor  Wilcox,  nor  his  assigns,  on 
or  before  January  31,  1917,  paid  any  sum  to  said  bank 
or  demanded  receipt  and  delivery  of  the  escrow  papers, 
nor  were  said  papers  ever  surrendered  by  said  bank; 
that  on  January  31,  1917,  Wilcox  executed  in  blank  an 
assignment  of  his  rights  in  the  premises  and  delivered 
same  to  appellee,  and  authorized  appellee  to  insert 
therein  the  name  of  said  sheep  company,  but  this  the 
latter  refused  to  permit  to  be  done,  and  thereupon  ap- 
pellee, at  the  request  of  said  sheep  company,  inserted 
therein  his  own  name,  for  the  purpose  of  becoming  the^ 
assignee  of  the  rights  of  Wilcox,  but  that  no  considera- 
tion therefor  passed  as  between  Wilcox  and  appellee. 

By  virtue  of  'these  findings  appellant  contends  that 
appellee  realized  that  he  was  required  to  establish  a  con- 
tract other  than  the  one  evidenced  by  all  of  the  writings 
heretofore  mentioned,  and  made  demand  upon  appellant 
for  the  performance  of  the  escrow  agreement  of  Janu- 
ary 2,  1917,  and  not  for  performance  of  the  oral  con- 
tract of  December  26,  1916.  The  demand  for  perform- 
ance, it  is  true,  referred  to  the  escrow  papers,  but  was 
made  in  this  form : 

"I  am  ready,  representing  my  purchasers,  to  receive  and 
pay  for  said  live  stock  and  lands  in  accordance  with  the 
terms  of  said  escrow  instructions.    •    ♦    ♦  " 

The  demand  for  the  performance  made  by  the  sheep 
company  upon  appellee  and  Wilcox  advised  that  the 
said  sheep  company  stood  ready  to  receive  the  same. 
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^'and  will  expect  you  to  deliver  to  me  as  per  our  agree- 
ment with  you. ' '  The  appellant  contends  that  the  agree- 
ment to  which  the  sheep  company  referred  therein  was 
the  agreement  as  stated  in  Exhibit  Q,  wherein  appellee 
was  to  endeavor  to  have  the  purchase  price  of  certain 
of  the  lands  reduced  and  other  property  eliminated 
from  the  sale;  but  this  is  contrary  to  the  general  find- 
ings of  the  trial  court.  The  court  found  that  the  pur- 
chaser was  ready,  able,  and  willing  to  purchase  on  the 
terms  fixed  by  the  appellant,  and  those  terms  were 
different  from  those  stated  in  Exhibit  Q,  and  conse- 
quently the  proposition  submitted  by  appellant  is  pre- 
mised upon  facts  contradictory  of  the  findings  of  the 
court. 

In  reply  of  appelle,  in  answer  to  alleged  new  matter 
in  the  answer  of  appellant,  it  was  stated  that  the  pur- 
chaser was  ready,  able,  and  willing  to  purchase  on  the 
terms  fixed  by  appellant,  and  ''did  deposit  said  amount 
with  the  escrow  agent. '*  The  court  found  that  no  such 
deposit  was  made  by  the  purchaser.  The  appellant, 
consequently,  argues  that  appellee  did  not  perform  his 
contract.  Evidently  the  trial  court  regarded  the  failure 
to  make  the  deposit  as  no  legal  impediment  to  the  right 
of  the  appellee  to  recover  his  commission,  holding,  neces- 
sarily, that  the  appellee  performed  his  undertaking 
without  showing  that  the  deposit  was  made.  Whether 
this  was  due  to  the  fact  that  the  intention  of  the  parties, 
as  gathered  from  the  entire  transaction  between  them, 
was  that  delivery  of  the  property  was  a  condition  pre- 
cedent to  the  requirement  making  such  deposit  neces- 
sary in  order  to  obtain  the  title  papers,  or  because  no 
deposit  was  required  on  account  of  the  breach  of  con- 
tract on  the  part  of  appellant,  is  immaterial,  for  in 
either  event  the  proposition  became  immaterial. 

[2]  Findings  of  fact  numbered  4  to  7,  inclusive, 
are  attacked  by  appellant's  counsel  on  the  ground  that 
there  is  not  a  particle  of  evidence  to  sustain  them.  Such 
is  not  the  case.  There  is  ample  evidence  to  support 
those  findings,  and  consequently  they  are  conclusive 
on  this  appeal.    "The  evidence  thereon  is  in  conflict,  but 
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it  was  the  province  of  the  trial  court  to  determine  the 
truth  of  the  matter.  Having  done  so,  and  there  bein^ 
substantial  evidence  to  support  the  same,  we  shall  not 
disturb  them.  The  second  proposition  contained  in 
the  brief  of  the  appellant  constitutes  an  attack  upon  the 
action  of  the  trial  court  in  refusing  to  find  that  the  ap- 
pellee procured  the  contract  of  employment  by  fraud. 

[3]  The  appellant  submitted  to  the  trial  court  its 
version  of  the  existence  of  the  alleged  fraud  on  the  part 
of  the  appellee,  by  tendering  requested  findings  includ- 
ing the  same,  but  the  trial  court  refused  said  requested 
findings.  It  was  contended  at  the  trial  that  the  appel- 
lant was  engaged  in  negotiations  with  the  Carr-God- 
ding  ShBep  Company  for  the  sale  of  said  property  at 
a  time  prior  to  the  making  of  the  contract  with  appellee, 
and  that  appellant  had  been  offered  by  said  sheep  com- 
pany $80,000  or  $85,000  for  said  property;  that  said 
negotiations  were  terminated  by  appellant  upon  the  mak- 
ing of  the  contract  with  the  appellee,  because  the  latter 
assured  the  appellant  that  the  purchaser  he  had  in 
mind  was  Prank  A.  Hubbell,  whom  appellant  knew 
was  financially  able  to  carry  out  the  terms  of  the  sale, 
if  he  so  desired ;  that  the  terms  upon  which  appellee  was 
to  negotiate  a  sale  to  said  Hubbell  were  more  favorable 
than  those  being  negotiated  between  appellant  and  tiie 
Carr-Godding  Sheep  Company,  and  that  the  appellant 
acted  upon  said  misrepresentations.  The  inherent  fault 
of  the  contention  lies  in  the^ssumption  of  the  truth  of 
facts  inconsistent  with  the  findings  of  the  court,  or  its 
action  in  the  premises.  It  was  asked  to  find  that  such 
fraud  existed,  but  refused  to  do  so.  Amado  Chaves 
testified  to  facts  from  which  the  conclusion  for  which 
appellant  contends  might  have  been  drawn  by  the  trial 
court,  but  the  appellee  testified  to  facts  contradictory 
to  the  facts  upon  which  appellant  relies.  Consequently 
a  conflict  arose  as  to  the  truth  of  those  facts,  and  that 
conflict  having  been  resolved  against  appellant,  and 
there  being  substantial  evidence  to  sustain  the  contrary 
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theory,  the  refusal  to  find  as  appellant  requested  was 
correct. 

[4]  Appellant  also  contends  that,  even  if  the  ap- 
pellee proved  the  existence  of  the  contract  of  employ- 
ment as  alleged  in  the  complaint  and  full  performance 
thereof  on  his  part,  he  is  nevertheless  precluded  from  a 
recovery  in  this  case  because  he  accepted  compensation 
from  the  Carr-Godding  Sheep  Company  and  promised 
to  perform  and  endeavored  to  perform  services  for  said 
sheep  company,  inconsistent  with  his  duty  to  the  ap- 
pellant, and  that  he  had  an  interest  in  the  purchase,  all 
without  the  knowledge  or  consent  of  the  appellant.  It  is 
a  familiar  principle  of  law  that  the  liability  of  the 
agent  to  his  principal  is  to  be  determined  by  ascertain- 
ing the  nature  and  scope  of  the  duty  owed  to  him.  1 
Mechem  on  Agency  (2d  Ed.)  §  1187.  Loyalty  is  his 
first  duty.  Section  1188,  Id.  He  will  not  be  permitted 
to  serve  two  masters,  nor  be  placed  in  a  position  of 
temptation  adverse  to  the  best  interests  of  his  princi- 
pal. Injury  to  the  principal  in  such  cases  is  not  the 
test.  Section  1199,  Id.  He  must  disclose  to  his  prin- 
cipal the  fact  of  any  interest  of  his  own  which  may  be 
antagonistic  to  the  interests  of  his  principal.  2  Mechem 
on  Agency  (2d  Ed.)  §2411.  The  broker  *'who,  in  dis- 
regard of  his  duty,  conceals  adverse  interests,  or  se- 
cretely  enters  into  the  service  of,  or  himself  becomes^ 
the  adverse  party,  forfeits  his  right  to  commissions. 
•  •  •"  Id.  §  2477.  These  are  general  principles 
which  require  no  additional  authority  to  support  them. 
But  they  are  not  applicable  to  the  facts  in  the  case  at 
bar. 

The  appellant  urges,  first,  that  the  finding  of  the 
court  to  the  effect  that  the  only  consideration  for  the 
pajonent  of  the  $250  to  Moore,  the  appellee,  by  the  Carr- 
Godding  Sheep  Company,  was  the  privilege  granted  by 
appelle  for  further  time  to  inspect  the  property  and  de- 
termine whether  it  would  purchase  same  or  not,  is  not 
only  not  supported  by  any  evidence  but  contradictory  of 
the  evidence.  On  cross-direct  examination  Clark  M.  Carr 
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testified  substantially  to  the  effect  that  said  sum  of 
money  was  paid  to  appellee  for  the  services  of  the  lat- 
ter to  be  rendered  in  endeavoring  to  reduce  the  purchase 
price  of  certain  of  the  property  and  eliminate  other 
property  from  the  sale  and  furnish  an  abstract  to  the 
property.  On  the  same  examination  he  also  testified 
that  the  said  money  was  paid  irrespective  of  the  said 
agreement  'Ho  hold  the  trade";  the  appellee  stating 
at  the  time  ''that  he  would  have  to  have  some  money 
to  hold  this  trade;  we  paid  it  to  Mr.  Moore;  didn't 
know  where  it  was  going,  or  anything  about  it."  The 
appellee  on  direct  examination  testified  that  he  received 
$250  from  said  sheep  company.  On  cross-examination 
he  testified  as  follows: 

"Q.  Now,  Mr.  Moore,  for  what  was  the  $250  paid  to  you  by 
the  Carr-Godding  Sheep  Company  on  the  22d  of  January,  1917? 
A.  It  was  paid  to  me,  Mr.  Field,  for  the  privilege  I  extended 
them  of  having  until — the  date  mentioned  there — the  27th, 
exclusive  option  to  purchase  to  and  until  January  27,  1917. 
Q.  You  undertook  to  give  the  Carr  Qoddlng  Sheep  Company 
on  the  22d  of  January,  1917,  an  exclusive  option  to  purchase 
the  property  of  the  Mazon  Estate,  Incorporated,  at  a  price  un- 
til the  27th  day  of  January,  1917,  although  you  say  at  that  time 
that  you  had  no  exclusive  right  to  sell,  is  that  a  fact?  A. 
No,  sir.  The  fact  is  that  they  had  the  option  to  purchase  it 
until  that  time  so  far  as  I  was  individually  concerned  or 
during  that  period  of  time  while  their  man  was  still  out  ex- 
aming  the  property;  that  I  would  not  present  the  matter 
to  any  one  else  or  take  it  out  of  their  hands;  in  other  words, 
that  they  should  have  that  length  of  time  to  get  their  report 
on  the  property." 

The  foregoing  quotation  disposes  of  appellant's  con- 
tention adversely.  There  is  evidence  in  the  record,  which 
was  apparently  relied  upon  and  believed  by  the  court, 
sufficient  to  sustain  the  finding  of  the  court  that  the 
only  consideration  for  the  payment  of  the  $250  was  the 
privilege  granted  by  appellee  to  the  sheep  company. 
The  misconduct  of  appellee  in  the  premises,  if  miscon- 
duct existed,  must  therefore  be  attributed  to  him  by 
virtue  of  his  conduct  and  agreement  respecting  the  en- 
'  deavor  to  reduce  the  purchase  price  of  certain  of  the 
property,  eliminate  the  San  Rafael  town  property,  and 
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if  the  latter  could  not  be  eliminated  then  to  become 
chargeable  with  its  valuation  on  his  own  account.  The 
testimony  of  appellee  would  seem  to  indicate  that  rather 
than  see  the  deal  fall  through  he  was  at  least  willing 
to  have  the  Carr-Godding  Sheep  Company  make  the 
complete  purchase,  and  then  either  find  a  purchaser  at 
another  time  for  the  San  Rafael  property,  or,  failing  in 
that,  take  over  the  same  himself.  He  says  iu  effect  that 
to  this  he  agreed,  or  at  least  ^' arraignments''  to  that 
end  were  made  between  him  and  the  said  sheep  company. 
Thus  on  the  cross-examination  of  appellee  appears  the 
following : 

"Q.  Then  you  had  a  collateral  agreement  with  the  Carr- 
Qodding  Sheep  Company,  whereby  you  agreed  that  if  they 
would  take  this  property  from  the  Mazon  Estate,  Incorporated, 
under  these  papers,  that  you  would  either  find  them  another 
purchaser  for  the  San  Rafael  property  for  the  same  price, 
or  take  it  yourself.  A.  Yes,  sir.  Q.  And  that  was  prior  to 
the  time  that  you  demanded  performance  by  the  Mazon  Estate, 
Incorporated f  A.  Yes;  it  was  prior  to  January  26th,  Mr. 
Field." 

He  also  testified  that  Mr.  Carr  agreed  to  give  him 
several  years  to  pay  for  it,  but  that  Mr.  Carr  would  try 
to  sell  it  to  other  people.  In  the  meantime,  however, 
during  the  time  appellee  endeavored  to  make  a  sale  of 
that  particular  property  to  some  third  person,  he  was 
advised  that  Mr.  Carr  believed  that  he  was  in  negotia- 
tions with  a  party  who  would  purchase  the  property, 
and  appellee  consequently  discontinued  his  endeavors 
and  negotiations  to  sell  said  property.  Carr  testified 
that  his  company  did  nqt,  in  the  first  instance,  desire  to 
purchase  the  San  Rafael  property,  ^d  advised  Moore 
that  he,  the  witness,  would  endeavor  to  make  a  sale  of 
that  property;  that  subsequently  appellee  reported  that 
the  said  property  could  not  be  eliminated  and  there- 
upon the  sheep  company  decided  to  take  the  property 
as  offered  by  the  appellant,  "in  the  meantime  trying 
to  dispose  of  the  San  Bafael  property  ourselves.''  From 
all  his  testimony  on  this  proposition  it  would  appeal 
that  appellee  and  the  witness  discussed  tbe  proposition 
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that,  if  the  witness  could  not  dispose  of  the  San  Rafael 
prox>erty,  appellee  would  take  it  off  their  hands  by  pur- 
chasing it  himself,  or  finding  a  purchaser  for  it,  but 
that  no  definite  arrangement  or  agreement  was  made  be- 
tween them  having  that  effect,  the  sheep  company  know- 
ing that  appellee  was  not  in  a  financial  position  to  take 
over  that  property  and  **we  considered  it  was  a  matter 
of  further  negotiation  as  to  what  kind  of  a  trade  we 
would  make  with  Mr.  Moore."    The  court,  in  the  light 
of  the  testimony,  was  warranted  in  concluding  that  no* 
contract  was  made  or  arrangement  perfected  whereby 
appellee  agreed  to  purchase  said  property  for  himself 
or  find  a  purchaser  for  it,  and  consequently  there  is  no 
premise  for  the  argument  made  by  appellant  in  this  re- 
spect.    What  the  court  found  was  that  appellee  "at  no 
time  entered  into  any  agreement  or  stipulation  or  assum- 
ed any  position  with  relation  to  said  property  contrary 
or  in  hostility  to  the  rights  or  Interests  of  the  defendant 
under  the  aforesaid  agreement  between  them.*'     The 
simple  fact  that  appellee  submitted  a  counter  proposition 
to  appellant  on  behalf  of  the  prospective  purchaser  in  no 
way  constitutes  misconduct.    According  to  the  evidence 
and  the  finding  of  the  court  he  made  no  effort  to  in- 
fluence the  acceptance  of  that  proposition  by  the  ap- 
pellee.    He  was  but  a  mere  messenger,  and  the  trial 
court  was  not  in  error  in  holding  that  his  conduct  in 
this  jegard  did  not  forfeit  his  right  to  the  commission 
he  haa  earned  by  procuring  a  proper  purchaser. 

It  is  again  argued,  upon  another  theory,  that  appellee 
was  guilty  of  misconduct,  in  that  he  accepted  $250  for 
the  inspection  privilege  granted  by  him  to  the  Carr- 
Godding  Sheep  Company.    The  appellant  says : 

"Assuming  that  the  plaintiff  was  employed  by  the  defend* 
ant  to  sell  its  property  for  an  upset  price,  it  was  his  duty 
to  secure  for  the  defendant  the  best  price  whicl^  he  could  get 
and  to  account  to  the  defendant  for  the  full  amount  of  that 
price,  whatever  it  was.  He  could  not  in  'good  faith*  pocket 
1250  of  the  purchaser's  money  without  defendant's  knowledge 
on  any  pretense  whatever." 
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It  is  not  contended  that  appellee  was  empowered  to 
grant  an  option,  exclusive  or  otherwise,  to  purchase  said 
property,  but  rather  counsel  assumes  that  he  had  no 
such  right.  Consequently  the  so-called  option  had  no 
legal  binding  effect.  The  price  of  the  property  was  fixed 
by  appellant,  and  the  total  amount  which  it  might  re- 
ceive under  its  contracct  with  the  appellee  depended 
uppn  the  quantity  of  property  delivered  by  it  to  the 
purchaser.  We  are  unable  to  perceive  how  appellee  can 
be  said  to  have  placed  himself  in  a  position  antagonistic 
to  the  interests  of  the  appellant  in  the  premises  by  re- 
ceiving said  sum  for  said  purpose.  The  agreement  and 
receipt  of  the  money  tended  to  the  consummation  of  the 
sale  and  was  calculated  to  redound  to  the  interest  of  the 
appellant,  in  that  it  constituted  an  incentive  to  the 
Carr-Godding  Sheep  Company  to  consummate  the  pur- 
chase. We  do  not  think  the  court  erred  in  holding  that 
the  action  of  the  appellee  in  this  regard  did  not  con- 
stitute misconduct,  nor  that  such  conduct  contravened 
any  established  policy  of  the  law. 

[5]  Over  objection  of  counsel  for  appellant,  the 
court  admitted  testimony  tending  to  establish  that  it 
was  an  established  custom  among  live  stock  men  to  first 
obtain  the  prices  of  the  live  stock,  which  was  the  sub- 
ject of  the  negotiations,  and  then  go  upon  the  ground 
and  make  an  inspection  of  said  stock,  after  which  the 
proposition  was  either  accepted  or  rejected ;  the  witness 
testifying  that  **the  seller  can't  expect  the  buyer  to  buy 
stuff  without  seeing  it."  The  objection  to  such  testi- 
mony was  based  upon  the  ground  that  '*the  plaintiff 
has  alleged  an  absolute  contract  on  the  subject."  The 
court  admitted  such  evidence  on  the  theory  that  it  was 
material  to  the  proposition  as  to  whether  the  appellee 
was  engaged  in  serving  two  masters.  The  court  found 
as  a  fact  that  such  custom  existed  in  Albuquerque,  and 
some  reference  is  made  by  appellant's  counsel  to  the 
effect  that  the  finding  is  not  supported  by  substantial 
evidence.  The  testimony  of  the  only  witness  on  this  sub- 
ject is  not  entirely  satisfactory  proof  of  the  existence 
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of  the  said  custom,  but  is,  we  believe,  sufficient  to  Bostain 
the  finding. 

It  is  also  argued  that  such  evidence  was  inadmissible, 
because  it  tended  to  ingraft  upon  the  contract  between 
the  parties  hereto  new  terms  or  conditions,  or  alter  or 
modify  the  plain  and  unequivocal  terms  of  the  contract. 
The  contract  is  silent  as  to  this  subject,  viz.,  right  of  in- 
spection, but  the  contention  is  without  merit,  because 
such  evidence  was  not  admitted  for  any  such  purpose; 
the  court  admitting  it  solely  for  the  purpose  of  throwing 
light  upon  the  proposition  as  to  whether  the  appellee 
was  serving  two  masters  or  not,  and  that  proposition  is 
not  argued  here  by  appellant.  It  requires  no  citation 
of  authority  to  support  the  proposition  that,  where  evi- 
dence is  received  for  a  stated  purpose,  the  fact  that  it 
is  inadmissible  for  a  different  purpose  does  not  render 
the  action  of  the  cour^  erroneous. 

Under  point  5  the  appellant  argues  the  merits  of  the 
case  as  the  facts  appear  to  him.  The  facts  in  this  case 
are  established  on  this  appeal  by  the  findings,  where  they 
are  supported  by  substantial  evidence.  We  are  not  dis- 
posed to  discuss,  therefore,  much  that  is  argued  by 
counsel  for  appellant  under  this  point.  He  does,  how- 
ever, insist  that  the  findings  of  the  court,  in  some  par- 
ticulars, are  inconsistent  and  repugnant,  and  that  any 
finding  of  fact  inconsistent  with  appellee's  right  to  re- 
cover is  fatal  to  his  case  on  this  appeal.  Findings  of 
fact  numbered  4  to  7,  inclusive,  are  said  to  be  incon- 
sistent with  findings  submitted  by  appellant  and  adopt- 
ed by  the  court  numbered  12  to  15,  inclusive.  Finding 
numbered  4  was  to  the  general  effect  that  appellee  pro- 
cured the  Carr-(Jodding  Sheep  Company  as  a  purchaser, 
and  so  notified  the  appellant;  finding  5,  that  appellant 
advised  appellee  of  its  acceptance  of  said  purchaser, 
and  subsequently  of  its  refusal  to  sell ;  finding  6,  that  on 
and  since  January  26,  1917,  appellant  was  notified  that 
the  purchaser  was  ready  to  purchase  on  the  terms  and 
conditions  fixed;  finding  7,  that  on  January  28,  1917, 
appellant  advised  the  appellee  that  it  would,  under  no 
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circumstances,  sell  and  convey  said  property  to  sate 
sheep  company  or  any  purchaser  procured  by  appellee ; 
finding  12,  that  the  sheep  company  never  demanded  of 
appellant  the  performance  of  said  contract;  finding  13, 
that  on  January  31,  1917,  written  demand  for  perform- 
ance was  made  by  said  sheep  company  upon  Wilcox  and 
appellee ;  finding  14,  that  prior  to  January  31,  1917,  ap- 
pellant notified  Moore,  the  appellee,  and  Moore  notified 
the  said  sheep  company,  that  appellant  did  not  desire 
to  sell  its  said  property,  but  did  not  attempt  to  with- 
draw the  escrow  papers,  and  on  January  27,  1917,  ap- 
pellant advised  the  escrow  agent  that  it  must  not  de- 
liver said  papers  unless  $84,575  was  deposited  with  it 

\  unconditionally;  and  finding  15,  that  no  one  paid  the 
escrow  agent  said  sum  on  or  before  January  31,  1917, 
or  made  demand  for  said  papers.  We  fail  to  observe 
any  conflict  between  these  findings.     Many  of  those 

-  findings  are  wholly  immaterial  to  the  rights  of  the 
parties  in  this  case.  As  we  have  said,  the  trial  c(jQrt 
evidently  concluded  that  the  purchaser  was  furnished 
by  appellee,  accepted  by  appellant,'  and  then  rejected 
by  appellant,  and  consequently  all  that  subsequently 
transpired  was  immaterial,  except,  perhaps,  in  so  far 
as  it  tended  to  exhibit  a  practical  construction  of  the 
contract  by  the  parties.  Consequently  the  fadt  that  no 
demand  for  performance  was  made  directly  upon  ap- 
pellant, that  the  money  was  not  deposited  to  take  up  the 
escrow  papers,  that  appellant  revoked  appellee's  au- 
thority to  make  a  sale,  and  that  the  escrow  agent  was 
advised  not  to  deliver  the  escrow  papers  unless  said  sum 
was  deposited  with  it  without  condition,  may  be  taken 
as  true ;  and  this  the  trial  court  did  without  in  any  wise 
prejudicing  the  rights  of  the  appellee,  or  in  any  wise 
affecting  the  correctness  of  the  action  of  the  trial  court. 
That  these  facts  might  have  been  sufficient  to  justify 
the  trial  court  in  concluding  that  appellee  was  not  en- 
titled to  recover  may  be  conceded ;  but  it  did  not  so  con- 
clude. 
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We  have  examined  the  contention  of  appellant's 
counsel  that  the  trial  court  should  have  accepted  his 
proposed  findings  numbered  1,  4,  5,  6,  8,  9,  10,  and  17. 
Those  proposed  findings  constitute  the  appellant's  ver- 
sion of  the  facts  in  this  case,  and  are  opposed  to 
those  findings  made  by  the  court.  Of  course,  it  was 
the  province  of  the  trial  court  to  determine  the  truth  of 
the  facts  in  evidence,  and  having  done  so,  and  those 
findings  being  supported  by  substantial  evidence,  they 
are  conclusive  here,  and  ample  justification  for  the  re- 
fusal of  the  court  to  make  the  findings  requested  by  the 
appellant. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  will  be  affirmed ;  and  it  is  so  ordered.  ^ 

Parker  and  Roberts,  JJ.,  concur. 
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ABATEMENT  AND  REVIVER. 

Judgment  of  fine  in  criminal  case  abates  on  death  of 
defendant  pending  appeal. 

State  V.  Crump,  331 

ACTIONS. 

Felons. 

At  common  law,  felon  could  not  sue  but  generally  in 
the  United  States  doctrine  has  been  rejected. 

Musgrave  v.  McManus,  231 

Joinder.  * 

Taxpayer  in  same  complaint  cannot  set  up  action 
against  individuals  of  school  board  for  recovery  on  be- 
half of  school  district  and  enjoin  individuals  as  of- 
ficers and  members  of  school  district,  as  actions  do 
not  affect  all  parties  nor  charge  them  in  same  char- 
acter. 

Board  of  Education  v.  Seay,  75 

Parties. 

Contract  made  for  benefit  of  another  vests  action  for 
breach  in  the  other. 

Merchants  Nat.  Bank  v.  Otero,  603 

Beneficiaries  of  contracts  made  for  benefit  of  another 
are  proper  parties  to  actions  thereon. 

Merchants  Nat  Bank  v.  Otero,  605 

ANIMALS. 

Herd  Iaw. 

Herd  Law,  (C.  94,  L.  1909,)  held  constitutional. 
Eschliman  v.  Vernon,  332 

,  Trespass. 

Owner  unfenced  lands  cannot  recover  damages  where 
animals  are  lawfully  at  large  and  trespass  is  not  wil- 
ful. 

Vanderford  v.  Wagner,   '  .471 

Where  evidence  does  not  show  compliance  with  Sec. 
39  Code  1915,  court  will  not  enjoin  trespass  upon 
lands,  where  it  is  not  shown  party  does  not  know 
boundaries. 

Jastro  V.  Francis,  137 
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For  requisites  of  proof  of  wilful  trespass  by  animals, 
see, 

Vanderford  v.  Wagner,  471 

Owner  is  required  to  fence  out  cattle  to  recover  dam- 
ages for  simple  trespass. 

Vanderford  v.  Wjagner,  471 

For  wilful  trespass  proposition  of  fences  is  Immaterial. 
Vanderford  v.  Wagner,  471 

A.PPEAL  AND  ERROR.  (See  also  Ortmlnal  li.  Homicide  and 
Trial.) 

Abandoning  Appeal. 

Party  cannot  abandon  appeal  and  sue  out  error  where 
bond  of  supersedeas  is  given  in  appeal  case. 

Morgan  v.  Pierce,  •  354 

Assignnieints. 

Assignments  of  error  held  sufficiently  specific. 

Reub  V.  Rehder,  639 

Propositions   not  raised   by   assignments   will   not  be 
considered. 

Trujlllo  V.  Tucker,  342 

Conclusions  of  liaw.  * 

Conclusions  of  law  based  on  findings  outside  of  issues, 

will  not  support  judgment  nor  be  sustained  on  appeal. 

Pecos  V.  T.  Co.  V.  A.  T.  &  S.  F.  Ry  Co.,  484 

Cost  Bond. 

Appeal  abates,  under  Sec.  15,  C.  43,  L.  1917,  for  failure 
to  file  cost  bond  in  time  specified  by  statute. 

Hernandez  v.  Roberts  253 

Buries  v.  Roberts,  25G 

Evidenice. 

Exclusion  of  evidence  held  harmless  where  instruction 
of  court  assumes  existence  of  such  evidence. 

Skala  V.  N.  Y.  L.  Ins.  Co.,  81 

Finding. 

Findings  supported  by  substantial  evidence  will  not  be 

disturbed  on  appeal. 

Murphy  v.   Baca,  659 

Moore  v.  Mazon  Estate,  677 

Bun  ton  v.  Campredon,  320 

Makemson  v.  Dillon,  313 

Morgan  v.  Doughton,  277 

Findings  are  conclusive  where  record  does  not  contain 
evidence. 

Oradi  v.  Bachechi,  101 
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Findings  based  on  conflicting  evidence  are  conclusive 
on  appeal. 

Moore  v.  Mazon  Estate,  678 

In  absence  of  proper  exception  findings  are  conclusive 

on  appeal  in  non  Jury  case. 

Woods  V.  Fambrough,  490 

Osborne  v.  Osborne,  98 

Instructions. 

Instructions  of  court  must  be  considered  as  a  whole. 
Victor  Amer.  Fuel  Co.  v.  Melkusch,  50 

Charge  consisting  of  several  paragraphs  consecutively 
numbered  must  be  construed  as  one  charge. 

Victor  Amer.  Fuel  Co.  v.  Melkusch,  50 

Expressions   in   instructions   should   be   considered  as 
qualified  by  context  and  other  instructions. 

Victor  Amer.  Fuel  Co.  v.  Mulkusch,  50 

Instructions   based   on   theory   not   supported  by   evi- 
dence are  properly  refused. 

Security  T.  &  S.  B.  v.  Ravel,  224 

• 

Instruction   going  to  weight  of   evidence   is  properly 

refused. 

Victor  Amer.  Fuel  Co.  v.  Melkusch,  47 

Interlocntory. 

Appeals  are  allowed   from   certain  kinds  of  interloc- 
utory Judgments,  orders  and  decisions. 

Stephenson  v.  County  Comsrs.,  486 

Order  denying  motion  for  leave  to  dismiss  suit  filed 
by  plaintiff  is  not  appealable  order. 

Otto  Johnson  Merc.  Co.  v.  Garcia,  358 

For  what   constitutes  appealable   interlocutory  order, 
Judgment  or  decision,  see. 

Otto- Johnson  Merc.  Co.  v.  Garcia,  358 

Pleading. 

Pleadings  attacked  first  time  on  appeal  will  be  liber- 
ally construed. 

Morgan  v.  Dough  ton,  277 

Record. 

Record    must   contain    evidence   or   findings   are   con- 
clusive on  appeal. 

Gradl  v.  Bachechi,  101 

Record    proper    does    not   include   requested    findings 
unless  same  are  ordered  filed  by  court. 

Gradl  v.  Bachechi,  101 
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Appeal  and  Error — ^Arbitration 


Record  must  contain  all  that  is  necessary  to  review 
propositions  argued. 

Seinsheimer  v.  Jacobson,  88 

Duty  of  having  proper  record  devolves  on  the  appellant, 
and  must  be  sufficient  to  review  propositions  sub- 
mitted  by  him. 

Baca 'v.  Catron,  248 

*    Reversals. 

Where  court  cannot^  determine  whether  jury  based 
verdict  upon  improper  submitted  issues,  cause  will  be 
reversed. 

Security  T.  &  S.  B.  v.  Ravel,  226 

Appelate  court  on  reversal  may  order  final  Judgment, 
direct  entry  of  Judgment  in  lower  court,  or  remand 
for  new  trial  or  other  proceedings  and  where  Justice 
requires  remanding  for  new  trial  it  will  be  done. 

Montoya  v.  Ortiz,  626 

Review. 

Proposition  not  argued  will  not  be  considered. 

Makemson  v.  Dillon,  313 

Proposition   not  raised   below  will  not  be  considered 

on  appeal,  unless  jurisdictional. 

James  v.  County  Comsrs.,  512 

Wood^  V.   Fambrough,  491 

Specific   objections   must   be   taken   and   made   to   all 

action  of  court  to  entitled  review  of  the  proposition. 

Tietjen  v.  McCoy,  94 

Attacic  on  pleading,  where  record  does  not  show  same 
was  made  in  trial  court,  will  not  be  considered,  when 
to  do  so  might  deprive  party  of  right  to  amend. 

Mersfelder  v.  A.  T.  &  S.  F..Ry.  Co.,  521 

Where  verdict  is  not  supported  by  substantial  evi- 
dence It  will  be  reversed  on  appeal. 

Ska?a  V.  N.  Y.  L.  Ins.  Co.,  79 

ARBITRATION  AND  AWARD. 

Evidence. 

In  replevin,  held  that  whether  arbitration  included 
certain  property,  was  for  jury. 

Moore  v.   Collins,  238 

Parol. 

Parol  arbitration  is  good,  if  writing  is  not  required 
by  terms  of  submission  of  statute. 

Moore  v.  Collins.  238 
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Arrest — Ball 


AKREST. 

Right  to  pursue  and  arrest  Jail  breaker  does  not  de- 
pend upon  legality  of  the  Imprisonment,  but  whether 
officer  had  reasonable  cause  to  suspect  commission  of 
a  felony. 

State  y.  Starr,  191 

ASSOCIATIONS. 

Contracts. 

Constitution  and  by-laws  of '  association  constitute 
contract  between  It  and  membf rs  and  limit  rights  and 
liabilities  of  both. 

Reub  «y.  Rehder,  545 

« 

Expulsion. 

Where  member  Is  once  expelled  it  Is  no  defense  to 
action  for  re-lnstatement  that  he  was  guilty  of  violat- 
ing association  rule,  where  he  was  subsequently  tried 
and  found  guilty. 

Reub  V.  Rehder,  547 

Association  member  once  acquitted  of  charges  pre- 
ferred, cannot  again  be  tried  therefor,  In  absence  of 
constitution  or  by-law  authorizing  second  trial. 

Reub  y.  Rehder,  544 

Remedy. 

If  under  by-law  of  association  it  is  without  right  to 
try  member  second  time  for  same  offense  second  trial 
is  without  Jurisdiction,  and  legal  status  of  member 
remains  unchanged  and  he  may  resort  to  courts  with- 
out appeal  within  association. 

Reub  y.  Rehder,  543 

When  association  violates  contract  Injured  member 
may  resort  to  courts  for  relief. 

Reub  y.  Rehder,  545 

Injunctive  remedy  to  require  reinstatement  of  expelled 
member  discussed  but  not  held  proper  or  Improper. 
Reub  v.  Rehder,  549 

BAIIi. 

Pnrpoee.  ^ 

Ball  is  not  required  by  way  of  punishment  but  to 
secure  attendance  to  submit  to  punishment  to  be 
Imposed. 

Ex  parte  Parks,  493 

Rlffht. 

Under  sentence  of  90  to  99  years,  no  ball  is  per- 
missible. 

Ex  parte  Parks,  493 
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Bailments — Bills  of  Exception 


BAILAfENTS. 

Duty. 

Wliere  bailor  has  notice  of  taking  of  his  property  from 
bailee    (carrier)    under  legal  process,   and  court   has 
jurisdiction,  he  must  protect  his  own  interests  and  It 
is  immaterial  that  action  of  court  was  erroneous. 
Pecos  V.  T.  Co.  V.  A.  T.  &  S.  P.  Ry.  Co.,  485 

IiUbilit7. 

Bailee  is  discharged  of  liability  where  goods  are  taken 
in  transit  by  -legaL  process  and  notice  is  given  owner 
so  that  he  has  op^rtunity  to  litigate  his  rights. 

Pecos  V.  T.  Co.  V.  A.  T.  ft  S.  F.  Ry.  Cq.,  484 

BANKS  AND  BANKING.     (See  also  Depositaries.) 

When  trust  funds  have  been  commingled  with  general 
funds  of  bank,  before  trust  on  general  funds  can  be 
imposed  as  against  creditors  of  bank,  it  must  appear 
that  trust  in  some  form  still  exists  and  came  into 
hands  of  receiver  of  insolvent  bank. 

County  Comsrs.  v.  Clapp,  522 

BlUiS  AND  NOTES. 

AccommodAtlon  Maker. 

Married  woman  as  accommodation  maker  Is  liable 
though  note  was  executed  for  community  debt. 

First  S.  B.  &  T.  Co.  v.  Flournoy,  263 

Accommodation  maker  is  primarily  liable  on  note. 
First  S.  B.  ft  T.  Co.  v.  Flournoy,  260 

Fact  that  person  Is  .accommodation  maker  is  no  de- 
fense to  note.  I 

First  S.  B.  &  T.  Co.  v.  Flournoy,  262 

Actions. 

Where  answer  alleges  agreement  by  payee  conditioned 
upon  payor  doing  certain  things,  and  evidence  shows 
default  therein  by  payor,  he  cannot  recover  on  his 
counterclaim. 

Stockman's  G.  L.  Co.  v.  Coqper,  495 

Parties. 

Party  not  signing  note  is  not  liable  thereon,  under 
Sec.  612,  Ck>de  1915. 

First  S.  B.  &  T.  Co.  v.  Flournoy,  262 

BlliliS  OF  EXCEPTION. 

See,  State  v.  Smith,  407 
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BROKERS. 

Ck>iiijiii8flion. 

Broker  who  is  procuring  cause  of  sale,  whether  first 
or  second  who  engaged  attention  of  the  purchaser, 
and  not  broker  who  first  speaks  is  entitled  to  the 
commission.  « 

Bunton  v.  Campredon,  322 

I>aty. 

As  general  rule  broker  Is  not  entitled  to  enter  into 
any  transaction  with  principal  on  his  own  behalf  un- 
less he  acts  in  good  faith,  without  undue  influence  or 
imposition  and  make  full  disclosure. 

McBride  y.  Campredon,  328 

*For  discussion  of  duty  generally,  see, 

Moore  v.  Mazon  Estate,  679 

lability. 

Brokers  liability  is  determined  by  nature  and  scope 
of  his  duties. 

Moore  v.  Mazon  Estate,  679 

Misconduct. 

Action  of  broker  held  not  to  constitute  misconduct. 
Moore  v.   Mazon  Estate,  681 

Performance. 

Broker  performs  his  contract  to  procure  purchaser 
without  tendering  written  contract  of  purchaser  to 
purchase. 

Moore  v.  Mazon  Estate,  671 

Porchiifle. 

Broker,  after  finding  prospective  purchaser  at  given 
price,  cannot  purchase  property  at  reduced  price,  with- 
out disclosing  offer  to  principal,  and  sell  at  enhanced 
price  and  pocket  proceeds. 

McBride  v.  Campredon,  328 

< 

As  to  when  purchaser  may  be  said  to  be  "found,"  see, 
Moore  v.  Mazon  Estate,  672 

CARRIERS. 

Actions. 

Carrier,  under  Sec.  4^43  Code  1915,  can  waive  time 
limit  on  shipper's  right  to  sue  for  damages  but  not 
with  respect  to  interstate  shipments. 

Mersfelder  v.  A.  T.  &  S.  F.  Ry.  Co.,  520 

lilaUUty. 

Delivery  of  property  in  transit  to  third  person,  under 
legal   process  fair  on   its   face,   shipper  being   given 
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prompt  notice  and  where  shipper  was  party  to  action, 
was   heard  or  afforded  opportunity  to   be   heard,   is 
complete  defense  for  failure  to  deliver  or  carry. 
Mersfelder  v.  A.  T.  &  8.  P.  Ry.  Co.,  48S 

CONSTITUTIONAL  LAW. 

Constitutionality. 

Court  must  uphold  constitutionality  of  statute  unless 
unconstitutionality    is    clear    and    Implication    always 
g    obtains  that  legislature  Intended  no  violation  of  con- 
stitution. 

State  ex  rel  Sedlllo  v.  Sargent,  337 

t 

Vested  BAghXs. 

There  can  be  no  vested  right  In  mere  rule  of  evidence 
and  statute  concerning  tax  matters  held  not  to  confer 
vested  right. 

Harris  v.  Friend,  .680 

CONSTITUTIONAL  PROVISIONS 
CITKD  AND  CONSTRUED. 

Article     Section 

2  14      18 

3  - "448 

4  24  650 

4  27  334 

4  29  384 

7  1  234,  462 

9  12  384,  411 

9  13  377,  385 

20  2      447 

CONTRACTS.     (See  also  Covenants  St  Parties  A  Deeds.) 

For  discussion  of  right  of  strangers  and  unnamed  par- 
ties to  sue  on  contracts,  see, 

Merchant's  Nat.  Bank  v.  Otero,  605 

COUNTIES, 

Bateman  Act. 

Bateman  act  held  not  repealed  by  salary  law  (C.  12, 
L.  1915)  nor  Sec.  1839,  Code  1915. 

James  v.  County  Comrs.  512,  516 

Judgments. 

Sec.  1339,  Code  1915,  did  not  authorize  Judgment  for 
current  expenses  and  thus  repeal  Bateman  Act. 

James  v.  County  Comrs.  514 
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Officers. 

Where  duty  of  performing  work  is  cast  on  designated 
officers  it  is  not  competent  for  legislature  to  employ 
others  to  do  work  and^pay  therefor. 

State  ex  rel  Miera  v.  Field,  168 

Tax  RoUs. 

It's  assessor's  duty  to  prepare  tax  roll  and  contract  of 
county  commissioners  to  perform  work  is  ultra  vires. 
State  ex  rel  Miera  v.  Field,  168 

COVENANTS. 

Riffht  to  convey. 

Covenant  of  good  right  to  convey  is  in  praesenti  and 
if  broken  at  all  is  broken  when  made.  Action  thereon 
does  not  pass  by  mere  force  of  deed. 

Merchant's  Nat.  Bank  v.  Otero,  601 

.   Warranty. 

Action. 

Covenant  of  warranty  runs  with  land  until  broken, 
whereupon  action  accrues  and  it  is  lifeless  except  to 
suppoit  action  for  damages  for  breach  by  him  who 
held  it  at  time  of  breach,  or  assignor. 

Merchant's  Nat.  Bank  v.  Otero,  601 

Breach. 

Where  deed  is  taken  in  name  of  person  acting  for 
himself,  for  himself  and  another,  other  may  main- 
tain action  thereon  for  breach  of  warranty  and  good 
right  to  convey,  same  as  named  grantee. 

Merchant's  Nat.  Bank  v.  Otero,  603 

Damages. 

"Value"  as  used  in  rule  of  damages  for  partial  breach 
of  warranty  means  actual  value  and  not  that  fixed 
by  parties. 

Merchant's  Nat.  Bank  v.  Otero,  612 

Measure  of  damages  for  partial  eviction  is  such  part 
of  original  price  as  bears  same  ratio  to  whole  consid- 
eration that  value  of  land  loat  bears  to  whole  tract 
conveyed. 

Merchant's  Nat.  Bank  v.  Otero,  606 

Purchase  price  is  limit  of  recovery  for  breach  of 
warranty,  whether  it  be  partial  or  total. 

Merchant's  Nat.  Bank  v.  Otero,  611 

Contention  that  price  agreed  upon  and  recited  In 
deed  ia  some  evidence  of  actual  value  of  property 
and  sufficient  in  absence  of  other  evidence,  held  un- 
sound, because  of  burden  of  proof  doctrine. 

Merchant's  Nat.  Bank  v.  Otero,  614 
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On  breach  of  warranty,  value  of  whole  estate  as  com- 
pared to  value  part  lost  is  not  conclusively  presumed 
to  be  price  fixed  by  parties  at  time  of  conveyance. 
Merchant's  Nat.  Bank  v.  Otero,  612 

Burden  of  proof  as  to  damages  is  on  plain tifT. 

Merchant's  Nat.  Bank  v.  Otero,  6 IS 

CRIMINAL  LAW.     (See  also  Homicide  and  spedfled  sub- 
jects.) 

AppeaL 

Arguments. 

Arguments  to  Jury  are  not  reviewable  unless  specific 
objection  thereto  is  made. 

State  V.  SediUo,  559 

Assignments. 

Assignments  not  argued  are  abandoned. 

State  V.  Anderson,  363 

Evidence. 

Testimony  affecting  only  co-defendant  not  review- 
able unless  request  made  to  restrict  it  to  that  co- 
defendant  alone. 

Stote  V.  Kldd,  590 

Error  in  admitting  photograph  held  cured  by  subse- 
quent admissions  concerning  it. 

State  V.  Kldd,  580 

Exceptions.     (See  also  Objections.) 

To  preserve  exceptions  to  exclusion  of  evidence  proper 
question  must  have  been  asked  and  upon  sustain- 
ing objection  thereto  offer  must  be  made  showing 
what  evidence  will  be  if  given  by  witness. 

State  V.  Anderson  367 

State  V.  Goodrich,  663 

Instructions. 

Requested  instruction  on  presumption  of  good  moral 
character  of  accused  held  properly  refused  because 
no  affirmative  evidence  in  case  to  establish  It. 
State  V.  Goodrich,  665 

Instructions  based  on  facts  not  In  evidence  are  prop- 
erly refused. 

State  V.  Sedillo,  557 

State  V.  Moss,  61 

State  V.  Goodrich,  664 

Erroneous  instructions,  favorable  to  accused,  are  not 
cause  for  reversal. 

State  V.  Starr,  201 
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Favorable  instructions  are  never  ground  for  rever- 
sal. 

State  V.  Moss,  62 

Where  verdict  is  tor  second  degree  murder,  erro- 
neous instruction  on  voluntary  manslaughter  is  ren- 
dered harmless. 

State  V.  Moss,  62 

Errors  in  instructions  must  be  called  to  attention  of 
trial  court  by  proper  objections  or  exceptions  before 
instructions  are  given  to  jury.  ^ 

State  V.  Lucero,  344 

State  V.  Smith,  410 

Where  court's  instruction  fully  cover  law  requested 
instructions  on  same  subject  are  properly  refused. 
State  V.  Starr,  193 

State  V.  Goodrich,  664 

To  review  given  or  requested  instructions  refused, 
party  must  have  tendered  proper  requested  instruc- 
tions and  excepted  to  refusal  to  give  same,  or  ex- 
cepted to  given  instruction  specifically  pointing  out 
alleged  error  therein. 

State  V.  Starr,  199 

Objections. 

Wlhere  no  objection  is  made  to  admissibility  of  evi- 
dence, error,  if  any,  is  waived. 

State  V.  Starr,  189 

Questions  calling  for  objectional  testimony  must  be 
objected  to  and  subsequent  motion  to  strike,  with- 
out previous  objections,  held  properly  denied  because 
objection  by  way  of  the  motion  was  untimely. 

State  V.  Kidd,  590 

Record. 

Record  in  another  case,  concerning  remarks  of  court 
to  Jury,  not  made  part  of  record  by  bill  of  exceptions 
in  instant  case,  held  not  before  court. 

State  V.  Balles,  22 

Duty  of  having  proper  record  to  review  case  rests 
upon  appellant. 

State  V.  Smith,  408 

Appeals  are  heard  on  the  record,  and  evidence  to 
supply  omissions  therein  will  not  be  heard. 

State  V.  Smith,  407 

Re-hearings. 

Propositions  not  advanced  in  original  hearing  will 
not  be  considered  on  re-hearing. 

State  V.  Starr,  200 
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ReTlew. 

Review  of  proposition  will  not  be  entertained  where 

context  of  question  asked  shows  that  time  referred 

to  was  different  from  that  upon  which  contention  to 

based. 

SUte  y.  Kldd,  686 

Venue. 

Venue  not  reviewable  on  appeal,  where  motion  for 
new  trial  did  not  challenge  sufficiency  of  evidence 
thereon. 

State  V.  LucerOp  344 

Where  accused  selects  place  of  trial,  he  will  not  be 
heard  to  complain  of  change  granted. 

State  V.  BalleSp  20 

Verdict. 

Where  there  is  substantial  evidence  to  support  the 
verdict  same  will  not  be  disturbed  on  appeal. 

State  V.  Balles,  22 

State  V.  Romero  352 

State  V.  Goodrich,  662 

Bills  of  Exception. 

Bills  of  exception  are  construed  most  strongly  againat 
the  appellant. 

State  V.  Smith,  407 

Confessions. 

Law  of  confessions  as  laid  down  in  21  N.  M.  191,  fol- 
lowed. 

State  V.  Anderson,  S66 

Continuances. 

Continuance  lies  in  discretion  of  trial  court  and  is  re- 
viewed for  abuse  only. 

State  V.  Starr.  191 

Testimony  should  have  been  anticipated,  hence  denial 
of  continuance  was  proper. 

State  V.  Johnson,  15 

Refusing  continuance  held  not  ground  for  reversal  al- 
though accused  asserted  physical  condition  made  con- 
tinuance necessary,  it  appearing  from  his  testimony 
that  he  possessed  his  faculties. 

State  V.  Starr,  196 

Custody. 

Person  convicted  and  sentenced  for  crime,  awaiting 
result  of  appeal,  Is  Improperly  confined  In  state  peni- 
tentiary where  he  was  delivered  there  by  order  of  court, 
the  sheriff  alone  having  power  of  removal. 

Parks  V.  Hughes  421 
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BMdence. 

Cartridges. 

Cartridges  found  near  place  of  homicide  held  Ir- 
relevant  under  facts  stated. 

State  V.  Kidd,  587 

Clothing,     (see  Homicide.) 

Comments. 

Comment  by  court  on  evidence  during  its  admission 
held  not  reviewable  for  failure  to  request  court  to 
withdraw  same  from  jury. 

State  y.  Kidd,  582 

Statement  regarding  self  defense  held  not  a  comment 
on  evidence. 

State  V.  Goodrich,  665 

Commitment. 

Commitments  and  jail   records   held   admissible  to 
show  motive  for  murder  of  sheriff  after  jail  break. 
State  v.  Smith,  408 

Co-defendants. 

Evidence  affecting  but  one  defendant  should  be  lim- 
ited in  its  application  to  that  defendant  only,  on  re- 
quest. 

State  V.  Kidd,  590 

Crimes. 

Proof  of  distinct  crime,  independent  of  that  on  which 
defendant  is  being  tried  is  generally  inadmissible. 
State  V.  Starr,  185 

Admissibility  of  proof  of  other  crimes  discussed. 
State  V.  Starr,  185 

Certain  acts  occurring  after  jail  break  held  admis- 
sible as  exception  to  general  rule  as  to  proving  other 
distinct  crimes. 

State  v;  Starr,  187 

Exceptions. 

Duty  of  appellant  with  respect  to  erroneous,  admis- 
sion of  evidence  discussed. 

State  v.  Kidd,  581 

Harmless. 

Testimony  that  one  defendant  was  a  go-between  held 
harmless. 

State  V.  Kidd,  583 
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ETvidence  held  merely  cumulatiye  to  that  admitted 
without  objection  and  therefore  harmless  and  im- 
material. 

State  y.  Kidd,  586 

Judicial  Notice. 

Court  takes  Judicial  notice  that  sentence  of  90  to  99 
years  Is  beyond  ordinary  span  of  life. 

Ex  parte  Parks,  493 

Motive.  /  ' 

Escaping  from  jail,  taking  jailor's  pistol  and  other 
personal  property  and  holding  up  driver  of  automo- 
bile held  admissible  to  show  motive. 

State  V.  Sterr,  187 

Parol. 

Where  title  or  right  of  possession  to  land  is  only 

collaterally  involved,  same  may  be  proved  by  parol. 

State  V.  Goodrich,  662 

Prejudice. 

Erroneous  admission  of  irrelevant  evidence  tending 
to  destroy  credibility  of  appellant's  principal  wit- 
ness on  material  point,  held  prejudicial. 

State  V.  Kidd,  593 

Secondary. 

Foundation  for  proof  of  contents  of  letter  held  suf- 
ficiently laid. 

State  V.  Kidd  591 

Admission  of  secondary  evidence  held  not  subject 
to  review  for  failure  to  cross  examine  at  to  the  suf- 
ficiency of  the  foundation  therefor,  opportunity  there- 
for being  granted  by  court. 

State  V.  Kidd  591 

Instructions. 

Accused. 

Instruction  calling  jury's  attention  to  rule  that  ac- 
cused is  interested  party  and  weight  to  be  given  his 
testimony  held  proper. 

State  V.  Moss,  68 

Character. 

Defenadant,  whose  character  is  not  attacked  nor 
made  subject  of  proof  is  not  entitled  to  instruc- 
tion that  presumption  is  that  his  moral  character  Is 
good. 

State  V.  Goodrich,  665 

Comment. 
Instructions  held  not  comments  on  evidence. 

State  v.  Anderson,  368 
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May  and  shall. 

Use  of  word  may  and  shall  In  instruction  held 
proper. 

State  y.  Starr,  194 

Omissions.- 

Instruction  defining  manslaughter,  omitting  to  state 
that  killing  must  have  been  unlawful  and  not  justifi- 
able, followed  by  instruction  that  if  jury  believed 
manslaughter  had  been  proved  as  defined,  they 
should  convict,  is  erroneous. 

State  V.  Pruett,  71 

Where  court  attempts  to  cover  subject  completely 
in  an  instruction  and  omits  some  essentials,  the  in- 
struction is  erroneous. 

State  V.  Pruett,  71 

Remarks. 

Instructions  that  remarks  of  counsel  are  not  evi- 
dence and  verdict  must  be  solely  on  law  and  evi- 
dence held  proper. 

State  V.  Moss,  65 

Requested. 

Requested  instruction  as  to  law  of  shooting  into 
corpse,  held  properly  refused  because  of  other  in- 
structions given. 

State  V.  Sedillo,  568 

Party  cannot  complain  of  refusal  to  gV^e  improper 
instruction. 

State  V.  Starr,  201 

Requested  instruction  is  properly  refused  where 
there  is  no  evidence  to  support  same. 

State  V.  Goodrich,  664 


Jury. 


Challenges. 

Improper  sustaining  of  challenge  for  cause  held 
harmless  where  record  does  not  show  preemptory 
challenges  were  exhausted  as  party  must  use  all 
available  means  to  exclude  objectional  jurors  and 
failure  therein  constitutes  waiver. 

State  V.  Smith,  408 

Where  record  is  silent,  evidence  cannot  be  heard  to 
show  that  appellant  exhausted  his  challenges. 
State  V.  Smith,  407 

Objections. 

Where   only   portion    of   voir   dire   examination    of 
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jurors  la  before  court,  error  in  ruling  on  objections 
to  jurors  will  not  be  entertained. 

State  V.  Smith,  408 

Separation. 

Separation  of  jury,  before  submission  of  case  to  it, 

held  not  error  in  absence  of  showing  of  prejudice. 

State  V.  Starr,  192 

Temporary  separation  of  juror  from  others,  held 
not  error  sufficient  for  reversal  In  absence  of  show- 
ing of  prejudice. 

State  V.  Blancett,  453 

New  Trial. 

For  requisites  of  newly  discovered  evidence,  see, 
State  V.  Blancett,  453 

Sentences. 

District  courts  by  virtue  of  Sec.  5075,  Code  1915 
possess  very  liberal  powers  with  respect  to  terms  ol 
suspended  sentences. 

Ex  parte  Hamm,  36 

If  restrictions  are  imposed  in  suspended  sentences 
same  must  be  specified  In  order  of  suspension. 
Ex  parte  Hamm,  39 

Goo<^  behavior,  as  used  in  suspended  sentence,  means 
conduct  conformable  to  law  and  nothing  else. 
Ex  parte  Hamm,  35 

In  capital  cases,  convicted  person,  before  passing  of 
sentence  must  be  asked  if  he  has  anything  to  say 
why  sentence  should  not  be  passed  upon  him,  and 
record  must  show  same,  and  in  absence  of  record 
showing  same,  cause  will  be  reversed  for  that  pur- 
pose only. 

State  V.  Ybarri,  420 

Sentence  90  to  99  years  Is  beyond  ordinary  span  of 
life. 

Ex  parte  Parks,  493 


Trial. 


Exhibitions. 

Exhibition  of  certain  personal  property,  by  prosecut- 
ing attorney  to  jury  in  argument  and  their  examina- 
tion by  jury,  is  not  error  whether  same  were  ad- 
mitted In  evidence  or  not. 

State  V.  Blancett,  456 
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Remarks. 

Remarks  of  district  attorney  held  cured  by  admoni- 
tion by  court  to  jury. 

State  V.  Blancett»  456 

Remarks  and  conduct  of  bystanders  in  presence  of 
jury,  although  reprehensible  held  not  sufficient  to 
justify  reversal  it  not  appearing  that  yerdict  was 
produced  thereby. 

State  Y.  Blancett,  451 

Where  court  admonished  counsel  for  state  with  re- 
spect to  remarks  to  jury,  and  no  further  request  of 
counsel  for  accused  was  made,  any  error  with  re- 
spect thereto  Is  waived. 
.  State  v.  Blancett,  456 

Remarks  supposed   to  have  been  made  to  jury  in 
another  case,  not  made  part  of  record  by  bill  of  ex- 
ceptions in  instant  case,  will  not  be  considered. 
State  y.  Dalles,  22 

Separate  trial. 

Right  of  separate  trial  of  persons  jointly  indicted  is 
for  sound  discretion  of  trial  court. 

State  v.  Starr,  191 

Venae. 

Where  change  of  venue  is  granted  because  of  preju- 
dice of  inhabitants  it  should  be  to  county  in  same 
district. 

State  y.  Balles,  21 

"District"  in  state  constitution  means  vlsne  over 
which  jurisdiction  of  court  extends. 

State  V.  Balles,  17 

Witnesses. 

Competency. 

Where  child  of  tender  years  was  first  held  Incom- 
petent by  court  but  subsequently  permitted  to  testify 
presumption  is  that  court  exercised  discretion  in 
determining  competency  of  child. 

State  V.  Ybarri,  417 

Fact  that  child  didfnot  understand  obligation  of 
oath  does  not  disqualify  child  where  it  appears  child 
has  sufficient  intelligence  and  understanding  to 
realize  nature  of  oath,  narrate  facts  accurately, 
knows  it  is  wrong  to  tell  untruth  and  realizes  prob- 
ability of  punishment  for  untruth,  etc. 

State  v.  Ybarri,  420 

Objection  to  qualification  of  witness  to  speak  to 
certain   point  held   waived   for  failure  to  take  ad- 


704  INDEX 


Criminal  Law — ^Drains 


vantage  of  afforded  opportunity  to  disqualify  the 
witness. 

State  y.  Kidd,  582 

C  r  088-ezaminatlon . 

Limitation  of  cross-examination  is  for  discretion  of 
court  and'  will  be  reviewed  for  abuse  only. 

State  V.  Starr»  193 

Impeachment.  . 

For  law  of  impeaching  state's  own  witness,  see. 
State  V.  Hite,  26 

DEEDS. 

Construction. 

Terms  of  deed  alone  are  looked  to  in  construing  it 
independent  of  prior  contract  to  convey  antagnostic 
to  it. 

Norment  v.  Turley,  528 

Where  right  claimed  under  prior  contract  to  convey 
would  vary  terms  of  subsequent  deed,  or  inheres  in 
very  terms  of  which  deed  deals,  prior  contract  can- 
not be  shown  as  against  provisions  of  .deed. 

Norment  v.  Turley,  580 

Stipulations. 

Prior  stipulations  of  contract  to  convey  are  merged 
in  deed,  except  where  contract  to  convey  confers 
rights  collaterally  and  independent  of  deed,  no  pre- 
sumption then  obtaining  that  acceptance  of  dBed 
waives  rights  under  contract  not  in  performance  or 
satisfaction. 

Norment  v.  Tyrley,  580 

DEPOSITARIES. 

Public  Monies. 

C  70,  L.  1917,  construed  and  held  that  public  monies 
deposited  with  banks  and  trust  companies  should 
be  equitably  distributed  between  all  such  banks  and 
trust  companies  in  county  on  basis  of  relative 
capital  stock  and  surplAs. 

State  ex  rel  Bank  v.  York,  646 

DRAINS. 

Contracts. 

Notice. 

Notice  of  letting  of  contracts  need  not  be  published 
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four  weeks,  in  that  statute  fixes  no  such  time,  a 
reasonable  time  therefor  being  sufficient. 

Stanley  v.  Wixon,  507 

Courts. 

Orders  of  courts  under  drainage  act  may  be  modi- 
fied, changed  or  revised  upon  petition  of  commis- 
sioners and  upon  notice. 

Stanley  v.  Wixon,  506 

DEFINITIONS.      (See  Words  and  Phrases.) 

EliEOnONS.     (See  also  Municipal  Corporations.) 

Ballots. 

Code  1915,  Sec.  1999,  providing  for  examination  of 
ballots,    does   not   violate     constitutional     provision* 
as  to  secrecy  of  ballots. 

Hyde  v.  Bryan,  462 

Departure  from  strict  letter  of  statute  as  preserva- 
tion of  ballots  will  not  warrant  rejection  of  ballots 
unless  statute  so  provides,  in  absence  of  fraud  or 
suspicion  of  fraud. 

Montoya  v.  Ortiz,  625 

W<]iere  it  shown  ballot  boxes  h^ve  been  in  the  pos- 
session of  unauthorized  persons,  burden  to  show 
ballots  not  tampered  with  is  on  contestant. 

Montoya  v.  Ortiz,  624 

Case  cited  exhaustively  discussion  when  ballots  may 
be  received  as  well  as  rejected  in  evidence. 

Montoya  v.  Ortiz,  625 

Fraud. 

Wh«re  qualified  electors  are  corrupted  and  fraudu- 
lently deprive^'  of  opportunity  to  vote  sufficient  in 
number  to  change  result  of  election  had  all  been 
counted  for  next  highest  candidate,  election  is  void. 
Montoya  v.  Ortiz,  625 

Voters. 

Illegal  voter  may  claim  privilege  of  self  incrimina- 
tion, and  be  entitled  to  refuse  to  testify. 

Montoya  v.  Ortiz,  622 

When  it  is  established  that  person  was  illegal  voter 
he  may  be  required  to  testify  as  to  how  he  voted. 
Montoya  v.  Ortiz,  622 

Testimony  of  voter,  after  it  is  shown  that  he  wis 
illegal  voter,  Is  competent  and  must  be  received  for 
what  It  is  worth. 

Montoya  v.  Ortiz,  622 
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Rule  announced  in  22  N.  M.  30,  that  in  absence  of 
fraud  individual  voters  cannot  be  permitted  to 
testify  as  to  how  they  voted,  has  no  application  as 
to  right  of  an  illegal  voter  to  testify  as  to  how  he 
voted. 

Montoya  v.  Ortiz,  621 

Circumstantial  evidence  is  competent  to  prove  fact 
as  to  how  illegal  voter  voted. 

Montoya  v.  Ortiz,  623 

When  fact  does  not  appear  from  his  testimony,  cir- 
cumstantial evidence  may  be  introduced  to  establish 
for  whom  illegal  voter  voted. 

Montoya  v.  Ortiz,  623 

EQUITY. 

Equity  looks  through  form  to  substance. 

Jastro  V.  Francis,  134 

EVIDENCE.      (See  also  Criminal  Law  and  Homicide.) 

Burden.     (See  also  Covenants.) 

Burden  of  avoidance  is  on  person  pleading  it. 

Transgard  v.  A.  T.  &  S.  F.  Ry.  Co.,  569 

Judicial  Notice. 

Court  will  take  Judicial  notice  of  its  records  to  de- 

termine  whether  person  appearing  as  intervener  is 

party  to  main  cause,  without  request  from  parties. 

Baca  y\  Catron,  249 

Court  takes  judicial  notice  that  sentence  of  90  to  99 

years  is  beyond  ordinary  span  of  life. 

Ex  parte  Parks,  493 

Minutes. 

Minutes  of  corporation  are  admissible  to  prove  Its 
acts  but  may  be  rebutted. 

Reub  V.  Rehder,  540 

Opinion. 

Where  descriptive  language  is  inadequate  to  convey 
facts,  opinion  evidence,  under  limitations,  is  ad- 
missible. 

Skala  V.  N.  Y.  L.  Ins.  Co.,  83 

Parol.     (See  also  I>eeds.) 

Parol  evidence  to  prove  facts  may  be  admitted  where 
«  minutes  of  corporation  thereon  are  silent. 

Reub  V.  Rehder,  540 

Title. 

Where  title  or  right   of  possession  of  land  is  but 
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collaterally  Inyolved,  same  may  be  shown  by  parol. 
State  V.  Goodrich,  662 

FINES. 

Abatement. 

Judgment  of  fine  in  criminal  case  abates  on  death 
of  defendant  pending  appeal. 

State  y.  Crump,  831 

FIXTURES. 

As  to  test  to  be  applied  in  determining  whether 
article  is  fixture,  see, 

Patterson  v.  Chaney,  159 

FORdBIiE  ENTRY  AND  DETAINER.  , 

As  to  place  of  prosecution  of  forcible  entry  and  de- 
tainer before  justice  of  peace,  see, 

Tletjen  v.  McCoy,  165 

FRAUDS,  STATUTE  OP. 

Performance. 

Possession  in  pursuance  of  parol  contract  for  sale 
of  land,  with  payment  of  purchase  price,  in  full  or 
in  part,  takes  case  out  of  statute. 

Osborne  v.  Osborne,  99 

Promises. 

Promise  to  pay  for  service  rendered  to  third  person 
at  promisor's  request,  is  an  original  promise  not 
within  the  statute  of  fraudB. 

Bunton  ▼.  Campredon,  321 

Facts  used  as  test  to  determine  whether  promise  is 
direct  or  collateral  stated. 

Bunton  v.  Campredon,  322 

GAMING. 

Playing  game  of  chance  is  not  prohibited  by  C.  110 
L.  1917,  the  prohibition  being  against  conducting  or 
(Operating  game  of  chance  for  money  or  thing  of 
value. 

Ex  parte  Hamm,  34 

GUARANTY. 

Bztensloiis. 

Where  unconditional  guaranty  of  note  is  made,  under 
Texas  law,  extension  of  time  for  payment,  not  pre- 
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dloated  upon  an  agreement,  does  not  operate  to  dis- 
charge guarantor. 

Security  T.  &  S.  B.  y.  Ravel,  224 

Mere  giving  of  time  to  creditor,  without  knowledge 
and  consent  of  guarantor,  and  without  valid  binding 
agreement  to  that  effect  for  definite  time  and  for 
consideration,  will  not  discharge  surety. 

Security  T.  &  S.  B.  v.  Ravel,  224 

Evidence. 

Evidence  held  insufficient  to  show  valid  extension 

for  payment  of  note  such  as  to  release  guarantor. 

Security  T.  &  S.  B.  v.  Ravel,  224 

HOMICIDE.     (See  also  Oiimlnal  Law.) 

iA.n?esi». 

Sheriff  has  right  to  arrest  fleeing  fugitives,  and 
latter  are  guilty  of  murder  In  first  degree  if  they 
kill  sheriff  holding  warrant  fair  on  Its  face. 

State  V.  Smith,  409 


Heat  of  passion,  etc.  reduces  crime  from  murder  to 
manslaughter. 

State  V.  Kldd,  577 

Evidence. 

Character. 

Character  of  deceased  Is  not  subject  to  proof  where 
same  has  not  been  attacked  by  defense. 

State  V.  Johnson,  13 

Where  testimony  on  part  of  defense  constituted  at- 
tack on  charajcter  of  deceased,  state  was  entitled  to 
prove  his  good  reputation  In  rebuttal. 

State  V.  Johnson,  %  14 

Clothing. 

Clothing  of  deceased  worn  at  time  of  homicide  held 
properly  admitted. 

State  V.  Romero,  352 

Objection   to  introduction   of  clothing  of  deceased 
not  made  until  after  its  Introduction  and  without 
motion  to  take  same  from  jury,  held  untimely. 
State  V.  Johnson,  15 

Dying  Declarations. 

Dying  declaration,  under  facts  stated,  held  admissi- 
ble. 

State  V.  Kldd,  589 
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Elements. 

Deliberation,  premeditation,  intent  to  kill  and  other 
elements  of  first  degree  murder  may  be  proved 
directly  or  by  circumstantial  evidence. 

State  V.  Ybarri,    '  415 

Motive. 

Commitment  and  jail  recordB  held  admissible  to 
prove  motive. 

State  V.  Smith,  408 

Property. 

It  is  relevant  to  show  that  accused,  or  accomplice, 
had  money  or  property  in  his  possession  which  was 
fruit  of  the  crime. 
State  V.  Blancett,  449 

Suicide. 

It  was  comptent  to  show  that  accused  attempted 
suicide,  the  same  to  be  considered  with  other  facts 
of  case. 

State  V.  Blancett,  450 

Instructions. 

Arming. 

Instruction  requested  that  person  may  arm  himself 
to  resist  expected  attack,  and  resist  same,  is  errone- 
ous. 

State  V.  Moss,  66 

Credibility. 

Instructions  as  to  credibility  of  witnesses  held 
proper. 

State  V.  Moss,  64 

Deadly  Weapons. 

Defining  deadly  weapons  in  words  of  statute  is 
proper  and  not  erroneous. 

State  V.  Moss,  64 

Manslaughter. 

Court  should  not  Instruct  on  manslaughter  where 
evidence  does  not  warrant  It. 

State  V.  Smith,  409 

Erroneous  instruction  on  involuntary  manslaughter 
is  harmless  where  murder  of  second  degree  was 
verdict  of  jury. 

State  V.  Moss,  62 

Threats. 

Wbere  there  is  evidence  tending  to  show  threats 
court  should  give  requested  instruction  thereon. 
State  V.  Pruett,  70 
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Self  Defienfle. 

Instructions. 

Instructions  on  self  defense  held  proper. 

State  V.  Pruett,  73 

Requested  instruction  on  self  defense  held  errone- 
ous in  that  it  made  lack  of  knowledge  on  part  of 
one  of  fugitives  that  deceased  was  an  officer  and 
conduct  of  deceased  toward  other  fugitives  material 
element  of  self  defense. 

State  V.  Starr,  200 

Under  facts  stated  held  proper  to  have  instructed 
on  voluntary  manslaughter. 

State  V.  Kidd,  677 

Principles. 

Principles  of  self  defense  discussed. 

State  V.  Kidd,  570 

Proof. 

Plea  of  self  defense  is  not  required  to  he  proved 
beyond  a  reasonable  doubt;  it  is  sufficient  that  evi- 
dence raises  doubt  that  person  acted  in  self  defense: 
State  V.  Pruett,  72 

HUSBAND  AND  WIFE. 

Bills  and  Notes. 

Married  woman  may  execute  note,  although  it  can  be 
enforced  only  against  her  separate  property. 

First  S.  B.  &  T.  Co.  v.  Flournoy,  263 

Commanity  Property. 

Title  '^o  Homestead  does  not  relate  back  to  its  initia- 
tion by  entry  and  settlement  hence  property  is  not 
community  estate  where  patent  was  issued  after  dis- 
solution of  marriage. 

Baker  v.  Saxon,  531 

INDICTMENTS  AND  INFORMATIONS. 

Where  sense  of  indictment  is  plain,  nice  and  technical 
exceptions  are  unfavorably  regarded;  hence,  verbal  in- 
accuracies, or  clerical  errors,  explained  or  corrected 
by  necessary  Intendment  from  other  parts  of  Indict- 
ment, are  not  fatal. 

State  V.  Hill,  344 

INJUNCTIONS.      (See  alec  Public  lAnds.) 

Attorney's  fees  in  injunction  cases  are  recoverable  re- 
gardless of  fact  that  suit  is  independent  proceeding. 
Woods  V.  Fambrough,  491 
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INSURANCE. 

Construction.  ^ 

Life  insurance  policies,  as  other  contracts,  are  to  be 
construed  with  reference  to  all  their  proYlslons. 

Stean  v.  Occidental  L.  I.  Co.,  349 

Evidence. 

Proof  that  blank  forms  of  death  were  delivered  to  a 
physician  by  local  agent  of  insurance  company,  held 
irrelevant. 

Skala  V.  N.  Y.  L.  Ins.  Co.,  82 

Evidence  tending  to  show  suicide  or  motive  for  same 
held  admissible. 

Skala  V.  N.  Y.  L.  Ins.  Co.,  83 

Incontestable. 

"Incontestable"  in  policy  means  indisputable  and  is 
guaranty  that  no  objection  shall  be  taken  to  defeat 
policy  on  death  of  insured. 

Stean  v.  Occidental  L.  I.  Co.,  348 

"Incontestable"  means  a  contest,  the  purpose  of  which 
is  to  destroy  the  validity  of  the  policy  and  not  to 
demand  its  enforcement. 

Stean  v.  Occidental  L.  I.  Co.,  350 

Incontestable  clause  does  not  preclude  defense  of  sui- 
cide where  clause  is  part  of  contract  to  pay. 

Stean  v.  Occidental  L.  I.  Co.,  348 

Verdict. 

Verdict  held  unsupported  by  substantial  evidence. 
Skala  V.  N.  Y.  L.  Ins.  Co.,  79 

JUDGMENTS. 

Interlocatory. 

Class  of  interlocutory  Judgments  from  which  appeals 
may  be  taken  discussed. 

Stephenson  v.  County  Comsrs.,  486 

Res  Adjudicata. 

Decision  rendered  by  officer  of  boar(|»  acting  judicially, 
has  effect  of  Judgment  and  is  bar  to  further  action  on 
same  matter  between  parties  and  privies. 

City  of  Socorro  v.  Cook,  '209 

Determination  of  fact  by  city  council,  under  statute, 
conferring  power  of  determination  on  council,  is  res 
adjudicata  and  not  subject  to  collateral  attack. 

City  of  Socorro  v.  Cook,  209 
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JURY.     (See  also  Crimlma  Law.) 

Competency. 

Jurors  who  entertain  opinion  as  to  guilt  or  innocence 
of  accused,  are  competent  where  opinion  was  formed 
•  from  rumor,  newspaper  reports  or  street  talk,  and 
they  swear  that  they  will  lay  same  aside  and  try  ac> 
cused  on  law  and  evidence  alone. 

State  v.  Anderson,  363 

Competency   of  juror   is  for  discretion   of  court   and 
will  be  reviewed  for  abuse  only. 

State  V.  Anderson,  364 

JUSTICE  OF  PEACE. 

Forcible  Entry. 

As   to   Jurisdiction   and   action  of   forcible  entry   and 
detainer  in  justice  court,  see, 

Tietjen  v.  McCoy,  165 

Jurisdiction. 

Jurisdiction  of  justice  must  affirmatively  appear  from 
record  and  cannot  be  presumed. 

Tietjen  v.  McCoy,  166 

Jurisdiction  of  justice  is  limited  with  respect  to  terri- 
torial boundaries  and  subject  matter. 

Tietjen  v.  McCoy,  166 

LANDLORD  AND  TENANT. 

Notice. 

Where  lease  provides  notice  in  alternative  to  tenant, 
to  either  perform  covenants  or  relinquish  possession, 
notice  must  recite  breach  of  covenant  relied  on  with 
sufficient  certainty  to  enable  lessee  to  correct  the  de- 
fault. 

Tri-BulHon  S.  &  D.  Co.  v.  Ozark  S.  &  M.  Co.,       655 

Complaint  setting  up  defaults  of  lessee  in  performance 
will  not  take  place  of  notice  required  under  lease 
under  which  lessee  has  thirty  days  time  to  comply  with 
notice. 

Trl-Bullion  S.  &  D.  Co.  v.  Ozark  S.  &  M.  Co.,       656 

LARCENY. 

Evidence  held  sufficient  to  sustain  verdict. 

State  V.  Lucero,  . .       844 
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UMITATIONS  OF  ACTIONS.     (See  also  Oairiere.) 

Construction. 

Statutes  of  limitations  are  liberally  construed,  but  ex- 
ceptions are  to  be  strictly  construed  and  none  impliedly 
engrafted  on  statute. 

Musgrave  v.  McManus,  232 

GonTicts. 

Convicts  held  not  persons  under  legal  disability  and 

statutes  of  limitation  not  tolled  in  favor  of  convicts. 

Musgrave  v.  McManus,  231 

MASTER  AND  SERVANT. 

Automobiles. 

One  who  keeps  automobile  for  pleasure  of  himself  and 
family  and  for  their  convenience,  is  liable  for  in- 
juries caused  by  member  of  family  in  negligent  opera- 
tion of  machine,  on  pleasure  or  convenience  of  such 
member. 

Boes  V.  Howell,  145 

MORTGAGES. 

Purcliase.  ) 

Mortgagee  may  purchase  equity  of  redemption  but 
his  conduct  must  be  fair  and  frank  and  he  must  pay 
for  property  what  it  is  worth. 

McBride  v.  Campredon,  329 

TiUe. 

Legal  title,  in  absence  of  contrary  stipulation,  remains 
in  mortgagor,  mortgage  being  merely  a  lien. 

Worthington  v.  Tipton,  92 

tenfield  v.  Stewart,  479 

MUNICIPAL  CORPORATIONS. 

Bonds. 

Mere  irregularities  in  case  of  election  notice  will  not 
invalidate  election,  unless  shown  that  if  strict  com- 
pliance with  statute  had  been  had  result  of  election 
would  have  been  different. 

Albuquerque  v.  Water  Supply  Co.,  382 

Where  election  is  under  authority  and  in  main  con- 
forms to  statute  though  wanting  in  some  particulars 
not  essential  to  power  to  hold  election,  and  is  ac- 
quiesced in  by  people  and  approved  by  their  agents, 
such  irregularities  do  not  render  bonds  void. 

Albuquerque  v.  Water  Supply  Co.,  881 
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Notice  of  publication,  under  Sec.  3717,  Code  1915, 
published  once  a  week  for  four  consecutive  weeks,  last 
insertion  being  13  days  prior  to  election,  complies  with 
statute. 

Albuquerque  v.  Water  Supply  Co.,  381 

Sec.  3719,  Code  1915,  is  substantially  complied  with 
where  last  inserted  publication  is  11  days  prior  to 
sale  of  bonds. 

Albuquerque  v.  Water  Supply  Co.,  382 

Submission  to  voters  of  proposition  to  issue  bonds  for 
purchase  or  erection  of  system  of  water  works  is  not 
double  proposition,  but  simply  to  acquire  water  works 
system  by  purchase  or  construction. 

Albuquerque  v.  Water  S.  Co.,  379 

Illegal  or  improper  votes  will  not  vitiate  bond  election 
but  it  must  affirmatively  show,  to  have  such  result, 
that  same  changed  result  of  election. 

Sargent  v.  City  of  Santa  Pe,  411 

De  Facto. 

Municipal  corporations,  created  under  unconstitutional 
charters,  are  de  facto  and  their  officers  are  de  facto 
officers. 

Albuquerque  v.  Water  Supply  Co.,  388 

ETxistence  of  corporations  de  facto  may  be  attacked  by 
state  only  and  then  in  direct  proceeding  brought  for 
that  purpose,  and  acts  and  contracts  made  by  de 
facto  municipal  corporation  and  its  officers  will  be 
construed  same  as  though  made  by  de  jure  corpora- 
tion  and  officers,  where  attack  is  by  third  persons 
and  not  the  state. 

Albuquerque  v.  Water  Supply  Co.,  388 

Government. 

Acts  initiated  by  individual  as  city  officer  may  be 
completed  by  his  successor.  Held,  Bonds  properly 
signed  by  officers  who  were  then  such  of  the  city  were 
not  rendered  void  by  fact  that  sale  was  concluded  by 
successors  of  such  officer. 

Albuquerque  v.  Water  Supply  Co.,  382 

Government    of    municipality    is    continuing   one   and 
offices  continue  though  personnel  of  offices  change. 
Albuquerque  v.  Water  Supply  Co.,  882 

Grants. 

City  was  authorized  to  convey,  as  trustee,  lands 
claimed  by  persons  and  pass  upon  question  as  to 
whether  same  had  been  dedicated  to  public  and  as  to 
whether  the  city  itself  was  entitled  to  a  conveyance 
of  legal  title  thereto. 

City  of  Socorro  v.  Cook,  217 
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C.  74,  L.  1915,  requiring  approval  tax  commission  to 
increasing  levies  in  certain  cases,  does  not  apply  to 
levies  for  principal  and  interest  on  bonded  indebted- 
ness. 

Albuquerque  v.  Water  Supply  Co.,  *  884 

Ordinaiiices. 

Ordinance  bearing  word  ''approved"  followed,  by  blank, 
but  signed  by  Mayor,  held  sufficient  compliance  with 
Sec.  3624,  Code  1915. 

Albuquerque  v.  Water  S.  Co.,  387 

City  was  without  power  to  convey  its  streets  under 
acts  and  facts  stated. 

City  of  Socorro  v.  Socorro,  217 

Water  Works. 

,  Under  Sec.  13,  Art.  9,  State  Const,  there  is  no  limi- 
tation imposed  on  amount  of  indebtedness  which  may 
be  contracted  for  construction  or  purchase  of  system 
for  supplying  water  to  municipalities. 

Albuquerque  v.  Water  S.  Co.,  377 

Incorporated  cities,  towns  and  villages  have  authority 
to  purchase  water  works  systems  to  supply  their  in- 
habitants with  water. 

Albuquerque  v.  Water  S.  Co.,  404 

OFFICERS. 

Collateral  Attack. 

Acts  and  title  of  de  facto  officer  cannot  be  col- 
laterally questioned  in  proceeding  in  which  he  is  not 
a  party,  or  which  was  not  instituted  to  determine 
their  validity. 

State  V.  Blancett,  447 

De  Facto. 

As  to  requisites  of  de  facto  officer,  see, 

State  V.  Blancett,  445 

PARTIES.     (See  also  Covenants.) 

Interveners. 

Party  to  cause,  or  one  who  makes  himself  such  by 
his  conduct  during  litigation,  not  entitled  to  inter- 
vene under  Sec.  4382,  Code  1915. 

Baca  V.  Catron,  246 

Interest  of  intervener  must  be  direct  and  substantial. 
Oomez  V.  Ullbarri,  568 
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Joinder. 

Accommodation  maker  cannot  have  person  who  did 
not  sign  note  but  whom  he  accommodated  made  party 
defendant  to  suit  on  note. 

First  Sav.  B.  &  T.  Co.  v.  Floumoy,  260 

Strani^r. 

Stranger  to  litigation  makes  himself  a  party  thereto 
by  conduct  amounting  to  a  general  appearance. 

Baca  Y.  Catron,  247 

PARTITION. 

Parties.  * 

Where  complaint  and  proceedings  in  partition  suit 
show  that  parties  were  tenants  in  common  when  suit 
was  Instituted,  it  is  immaterial  that  complaint  alleges 
that  some  time  prior  to  the  suit  property  was  held  in 
severalty. 

Baca  y.  Catron,  251 

Service. 

Service  by  publication  is  void  as  against  person  in 
possession  of  segregated  tract. 

Baca  V.  Catron,  246 

Unknown  Owner. 

Owner  of  segregated  tract,  in  possession,  cannot  be 
proceeded  against  as  unknown  owner. 

Baca  V.  Catron,  246 

PARTNERSHIP. 

Estoi^pel. 

Quantum  of  proof  to  establish  partnership  by  estoppel 
depends  upon  facts  and  circumstances  of  each  case. 
American  Nat.  Bank  v.  Wood,  272 

To  charge  one  as  partner  by  estoppel  it  must  be  shown 
that  person  to  be  charged  so  conducted  himself  as  to 
induce  a  reasonable  person  to  deal  with  him  in  the 
honest  belief  that  partnership  existed. 

American  Nat.  Bank  v.  Wood,  273 

Joint  Ownership. 

Joint  ownership  does  not  prove  partnership  In  fact. 
American  Nat.  Bank  v.  Wood,  270 

PIJSADING. 

Admissions. 

Matters  properly  pleaded,  which  are  not  denied,  are 

admitted. 

Boes  V.  Howell,  145 

Murphy  v.  Baca,  600 

I 
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AmendnientB. 

For  allowance  of  trial  amendment  complaining  party 
must  either  object  to  t)ie  filing  or  move  to  strike 
amendment  out  and  upon  adverse  ruling  thereto  stand 
on  same  and  appeal. 

Security  T.    S.  B.  v.  Ravel,  224 

Character. 

Face  of  pleading  controls  and  not  name  given  it. 
Hyde  v.  Bryan,  460 

OcMupIaint. 

Complaint  will  be  liberally  construed  where  sufficiency 
is  attacked  first  time  on  appeal. 

Morgan  v.  Dough  ton,  277 

Demurrer. 

General  demurrer  held  sufficiently  against  specific 
answer. 

Worthington  v.  Tipton,  91 

New  Matter. 

Test  for  determining  what  is  new  matter  stated'. 
Selnsheimer  v.  Jacobson,  86 

Pleading  Over. 

Pleading  over,  after  demurrer  overruled,  waives  all 
objections  except  to  jurisdiction  of  court  and  legal 
sufficiency  of  facts  stated. 

Hyde  v.  Bryan,  461 

Prayer. 

Prayer  is  no  part  of  pleading;  cannot  be  used  as  test 
to  determine  nature  of  cause  of  action. 

Morgan  v.  Dough  ton,  276 

Refiling. 

Issue  held  determined  on  plea  of  abatement  refiled 
as  answer. 

Murphy  v.  Baca,  659 

Reply. 

Allegation  in  answer  is  admitted  and  taken  as  true 
where  plaintiff  pleads  confession  and  avoidance. 

Transgaard  v.  A.  T.  &  S.  P.  Ry.  Co.,  569 

Verification. 

Every  pleading  must  be  subscribed  by  party  making 
same,  or  attorney,  and  when  verified  every  subsequent 
pleading  must  be  verified,  except  demurrers. 

Hyde  v.  Bryan,  460 

Pleading  without  verification  in  response  to  verified 
pleading  may  be  stricken  out  or  judgment  had  on 
pleadings. 

Hyde  v.  Bryan,  460 
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WalTen. 

Pleading  over  after  allowance  of  improper  amendment 
constitutes  waiver  of  objection  to  allowance. 

Security  T.  ft  S.  B.  y.  Ravel,  224 

PRISONS. 

Paroles. 

Paroled  prisoners  are  within  constructive  custody  of 
prison  board  at  all  times. 

Ex  parte  Vigil,  642 

Prisoner  on  parole  may  be  retaken  and  imprisoned 
without  notice  of  hearing,  and  action  of  superintendent 
of  penitentiary  is  not  reviewable  by  courts. 

Ex  parte  Vigil,  640 

Parole,  under  Sec.  6079,  Code  1915,  may  be  revoked 
and   prisoner   retaken   and   imprisoned  when   superin- 
tendent of  penitentiary  thinks  he  has  violated  parole. 
Ex  parte  Vigil.  640 

PROHIBITION. 

Prohibition  is  not  writ  of  right;  Is  to  be  exercised 
with  great  caution  and  to  be  issued  in  absence  of  ad- 
equate remedy  in  sound  discretion  of  court. 

State  ex  rel  Parks  v.  Ryan,  Judge,  178 

Remedy. 

Prohibition  is  preventive  not  a  curative  remedy,  and 
will  not  undo  act  already  done. 

State  ex  rel  Parks  v.  Ryan,  Judge,  178 

Under  facts  stated  prohibition  held  not  to  lie  because 
of  other  existing  adequate  remedy. 

State  ex  rel  Parks  v.  Ryan,  Judge,  179 

FUBUO  LANDS. 

Definition. 

For  construction  of  words  "Public  Lands"  see, 
Jackman  v.  A.  T.  &  S.  F.  Ry.  Co.,  293 

For  definition  word  "Approval"  see, 

Makemson  v.  Dillon,  311 

Homesteads. 

Improvements. 

U.  S.  C.  S.  1916,  Sec.  1541,  has  no  application  to 
homestead  entries. 

Patterson  v.  Chaney,  162 
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Sec.  4634,  Code  1916,  does  not  authorize  owner  of 
Improvements  on  public  lands  right  to  remove  same 
after  lands  have  passed  into  possession  of  entryman 
or  purchaser  from  the  government. 

Patterson  v.  Chaney,  169 

Purchaser  of  public  lands  from  government  acquires 

Improvements  thereon,  as  a  part  of  the  real  estate. 

Patterson  v.  Chaney,  168 

Mortgages. 

Inchoate  interest  In  public  lands  may  be  mort- 
gaged. Statute  prohibiting  alienation  of  such  lands, 
refers  to  title  thereof  only. 

Worthington  v.  Tipton,  92 

Giving  mortgage  on  Homestead  prior  to  issuance  of 
final  receipt  is  not  an  alienation  within  meaning  of 
federal  statute. 

Worthington  v.  Tipton,  92 

4 

Title. 

Title  to  homestead  by  patent  does  not  relate  back 
to  initiation  by  entry  and  settlement. 

Baker  v.  Saxon,  631 

Pastnraffe. 

Where  party  owns  odd  numbered  sections  of  land, 
even  numbered  sections  being  school  lands  or  held 
in  private  ownership,  courts  of  equity  will  not,  at 
instance  of  private  owners  of  even  numbered  sec- 
tions enjoin  live  stock  owner  from  grazing  his  sheep 
on  odd  numbered  sections,  in  absence  of  legal  fence 
or  compliance  with  Section  39,  Code  1916. 

Jastro  V.  Francis,  133 

Utmost  reasonable  care  is  required  by  claimants  of 
right  to  cross  over  sections  held  in  private  owner- 
ship, which  when  applied  in  practice  would  require 
herds  to  cross  at  section  corners. 

Jastro  V.  Francis,  142 

Kallroad  Grants* 

Collatteral  attack. 

Grant  of  necessary  grounds,  to  railroad  by  act  of 
Congress,  forecloses  private  Individual  from  litigat- 
ing with  the  grantee  question  of  necessity  of-  land 
for  purposes  claimed,  where  map  was  filed  by  rail- 
road and  claim  to  designated  lands  %ias  been  recog- 
nized by  government. 

Dugan  V.  Montoya,  124 

Forfeiture. 

Forfeiture  or  nonuser  of  railroad  grant  lands  can 
be  raised   by  granting  authority  only,  and  no  re- 
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version  to  grantor  takes  place  until  forfeiture  or  non 
user  is  adjudged. 

Dugan  V.  Montoya,  126 

Grant. 

Grant  by  Congress  to  railroad  for  right  of  way  and 
station  grounds  iifcludBs  reserved  lands,  where  in- 
tention thereof  Is  reasonably  apparent. 

Dugan  V.  Montoya,  115 

Under  railroad  grant  giving  lands  for  right  of  way 
and  station  purposes,  railroad  acquires  at  least  a 
limited  fee,  to  which  no  other  person  can  acquire 
right  or  title  by  adverse  possession  of  grant  from 
the  company. 

Dugan  V.  Montoya,  120 

Status  of  land  at  date  of  appropriation  as  railroad 
grant  controls  right  of  the  railroad,  not  its  status  at 
date  of  act. 

Jackman  v.  A.  T.  ft  S.  P.  Ry.  Co.,  290 

Methods  of  acquiring  railroad  grant,  under  18  Stats. 
482  discussed. 

Jackman  v.  A.  T.  ft  S.  F.  Ry.  Co.,  289 

Profile  Map. 

Act  Congress  construed  and  held  that  section  re- 
quiring filing  of  profile  map  within  designated  time 
was  directory  and  same  could  be  filed  after  time 
specified  in  the  limitation,  and  completion  of  road 
did  not  prevent  company  from  obtaining  station 
grounds  under  the  act,  If  land  was  public  and  sub- 
ject to  entry  at  the  time. 

Jackman  v.  A.  T.  ft  S.  P.  Ry.  Co.,  293 

Approval  of  profile,  filed  under  18  Stats.  482,  is 
conclusive  against  collateral  attack,  if  same  was 
public  land  at  time  of  such  approval  and  subject  to 
entry  and  sale. 

Jackman  v.  A.  T.  ft  S.  P.  Ry.  Co.,  293 

Title. 

Railroad  company  takes  grant  fee  of  right  of  entry- 
man  under  facts  stated. 

Jackman  v.  A.  T.  ft  S.  P.  Ry.  Co.,  286 

State  Lands. » 

Approval. 

Words  "subject  to  the  approval"  as  used  iji  Enabling 
Act,  Sec.  11,  does  not  authorize  arbitrary  action  on 
part  of  Secretary  of  Interior,  but  authorizes  investi- 
gation and   decision   as   to   whether,  lands  selected 
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are  within  terms  of  grant,  and  if  so  It  is  his  duty 
to  list  them. 

Makemson  v.  pillon,  «  311 

Interest. 

Under  Enabling  Act  state  acquires  Interest  entitling 

it  to  lease  lands  after  li^nds  are  surveyed  in  field. 

Dallas  v.  Swigart,  1 

Upon  lieu  selection  allowance  by  local  land  officers, 
state  and  Its  lessees  acquire  interest  in  land  author- 
izing injunction  to  prevent  trespass. 

Elliott  V.  Rich,  ,  55 

Operation. 

Acts  Congress  construed  ahd  held  to  operate  as 
grant  in  presenti  of  school  lands,  subject  only  to 
Identification  by  survey. 

Dallas  V.  Swigart,  1 

Owned. 

Word  "owned"  as  used  in  Sec.  5189,  Code  1915,  ap- 
plies to  any  land  In  which  state  has  right  or  interest. 
Makemson  v.  Dillon,  312 

Rental. 

The  minimum  purchase  price  fixed  for  state  lands 
by  the  Enabling  Act  for  certain  located  lands  is  not 
controlling  upon  their  rental  value. 

Makemson  v.  Dillon,  312 

Under  facts  stated  party  held  not  entitled  to  ques- 
tion action  of  state  land  department  in  leasing 
lands  at  five  cents  per  acre. 

Makemson  v.  Dillon,  812 

Reserved. 

Act  Congress  July  22,  1854,  reserved,  but  did  not 
convey  to  territory  lands  described  therein,  and 
title  remained  in  U.  S. 

Dugan  V.  Montoya,  115 

Sees.   4336  and  4337,  Code  1915,  do  not  apply  to 
lands  covered  by  indemnity  on  lieu  selections. 
Makemson  v.  Dillon,  311 

Trespass. 

Notwithstanding  title  to  land  covered  by  lieu  selec- 
tion Is  in  litigation  before  Land  Department,  the 
state,  and  through  It  its  lessee,  may  maintain  in- 
junction against  trespass,  pending  final  determina- 
tion by  Land  Department. 

Eliott  V.  Rich,  55 

On  assumption  state  did  not  acquire  full  legal  title 
before  approval  of  survey,  it  had  Interest  sufficient 
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to  entitle  it  to  possesaion  and  protect  lands  against 

trespass. 

Dallas  ▼.  Swigart,  11 

Sec.  5226,  Code  1915,  concerning  crimes,  is  not  a 
remedy  for  lessee  of  state,  and  is  not  exclusive  of 
right  to  injunction  for  wilful  trespass. 

Makemson  v.  Dillon  S04 

Townsites,  , 

Under  Rev.  Stats.  XJ.  S.,  Sec.  2388,  probate  judge 
was  authorized  under  26  Stats.  718  to  enter  land 
for  townsite  purposes;  that  officers  of  land  dBpart- 
ment  determine  whiBther  land  was  subject  to  such 
eAtry  and  their  decision  is  judicial  and  not  subject 
to  collateral  attack. 

Dugan  V.  Montoya,  109 

Acts  Congress,  10  Stat.  308,  14  Stat,  292,  26  Stat. 
718,  Comp.  Stat.  1916,  Sees.  4791-4793  construed, 
and  held  that  26  Stat.  718,  only  authorize  probate 
judge  to  enter  land  in  trust  for  occupants  and  in- 
habitants of  town;  that  same  was  made  subject  to 
townsite  law  and  until  entry  pursuant  to  law  pro- 
bdte  judge  took  no  title  to  land. 

Dugan  y.  Montoya,  -  109 

QUO  WARRANTO. 

Issnanoe. 

As  to  when  writ  may  be  denied,  see, 

State,  ex  rel  Cobb  r.  Raithel,  44 

Writ  is  not  one  of  right  but  addressed  to  sound  dis- 
cretion of  court,  when  upon  relation  of  a  private 
citizen. 

State,  ex  rel  Cobb  v.  Raithel,  44 

Evidence  held  to  show  no  abuse  of  discretion  in 
denying  the  Issuance  of  writ  of  quo  warranto. 

State,  ex  r^  Cobb  v.  RaitheU  45 

RAPB. 

Essential  of  proof  to  convict  for  assault  with  intent 
to  rape  is  intent  to  have  intercourse  by  force,  etc.  the 
force  being  used  at  the  time  to  consummate  the  in- 
tended object. 

State  V.  Duckett,  28 

RBOBIVINO  STOIaEN  GOODS. 

Knowledge  on  part  of  accused  that  goods  were  stolen 
is  essential  to  conviction  for  receiving  stolen  goods. 
State  V.  Floyd.  31 
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REPLEVIN. 

AffldATit. 

Afiidayit    in    replevin    in    subatantial   conformity  to 
statute  is  sufficient,  and  where  statute  form  doea  not 
require  value  to  be  stated  it  need  not  be  stated. 
Trujillo  V.  Tucker,  341 

Coimjiibdnt, 

Complaint  need  not  state  value    of   property,    where 
statute  form  does  not  require  value  to  be  stated. 
Trujillo  V.  Tucker,  341 

DismlseaL 

Plaintiff  in  replevin  canx^ot  prevent  judgment  against 
him  by  discontinuance  of  action  or  by  suffering  non- 
I      suit. 

Enfield  v.  Stewart,  475 

Evidence. 

Any  competent  evidence  may  be  introduced  to  estab- 
lish ownership  or  right  of  possession  of  personal 
property. 

Trujillo  V.  Tucker,  342 

«fiury. 

Whether  property  was  submitted  to  arbitration^  held 

question  for  the  lury. 

Moore  v.  Collins,  238 

Recovery. 

Where  defendant  has  but  apeeial  interest  in  replevied 
property  and  plaintiff  is  stranger  to  title  entire  value 
of  property  at  common  law  may  be  recovered  by  special 
owner,  who  is  answerable  over  to  general  owner  for 
interest  remaining  after  special  claim  is  satisfied. 
.  Enfield  v.  Stewart,  478 

SKNTENGES.     (See  Oimliial  Law  aMd  Homleide.) 

% 

Life  imprisonment  does  not  involve  a  minimum  sent- 
ence 

Ex  parte  Vigil,  643 

SET  OFF  AND  COUNTERCLAIM. 

In  action  on  contract*  counterclaim  must,  under  first 
clause  Sec.  4116.  Code  1915,  arise  out  of  subject 
matter  of  plaintiff's  action  or  be  connected  therewith 
or  related  thereto,  and  under  latter  clause  it  must 
be  founded  on  contract,  whether  that  of  pl&lntiff's  or 
other  contract,  however  disconnected  or  independent. 
Gomes  v.  Ulibarrf,  •  675 
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STATES. 

Appropriations. 

Sec.  1,  C.  28,  L.  1917,  is  not  unconstitutional  as  ap- 
propriating money  in  Violation  of  Art.  4,  Sec.  27,  State 
Const. 

State  ex  rel  Sedillo  v.  Sargent,  337 

Art.  4,  Sec.  27,  State  Const,  does  not  prevent  legis- 
lature from  appropriating  money  for"  services  rendered 
to  state  by  servant  or  contractor  outside  of  scope  of 
previous  employment. 

State  ex  rel  Sedillo  v.  Sargent,  3^7 

STATUTES.  , 

Construction. 

If  intent  of  given  act  is  no  longer  applicable  to  present 
conditions,  matter  is  for  legislature,  not  the  court. 
State  V.  Jordi,  430 

Act  must  be  construed  from  standpoint  of  what  was 
intended  at  time  of  its  adoption,  without  regard  to 
changes  in  conditions  subsequent. 

State  V.  Jordi,  430 

It  is  proper  to  consider  origin  and'  history  of  the  law, 
prior  conditions  of  the  law  and  general  policy  and 
course  of  legislation. 

James  v.  County  Comsrs.,  615 

If  meaning  of  statute  is  doubtful,  expressive  title  may 
have  effect  of  resolving  doubt  by  extending  or  restrain- 
ing purview  or  correcting  obvious  error. 

State  ex  rel  Sedillo  v.  Sargent,  337 

Clauses  and  phrases  of  statute  should  not  be  detached 
but  whole  statute  considered  in  construing  it. 

State  ex  rel  Bank  v.  York,  648 

Laws  1915,  C.  57,  as  amended  by  Liaws  1917,  C.  70, 
held  not  unconstitutional  as  violative  of  Sec.  24,  Act. 
4,  State  Const. 

State  ex  rel  Bank  v.  Romero,  649 

Repeals. 

Repeals  by  implication  are  not  favored  and  where  two 
statutes  can  be  construed  together  and  preserve  ob- 
jects to  be  attained  by  each  they  should  be  so  con- 
strued. 

James  v.  County  Comsrs.,  513 

Savings  *  Clause. 

Savings  clause.  Code  1915,  p.  1665,  held  not  to  repeal 
Sec.  4101,  C.  L.  1897,  but  to  continue  same  in  force 
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insofar  as  tax  deed  issued  upon  tax  certificate  pur- 
chased prior  to  adoption  of  Code  of  1916  was  con- 
cerned. 

Harris  v.  Friend,  636 


STATUTES  CITED  AND  CONSTRUED. 

UNITED  STATES. 


• 


At  Iiarse.  [ 

10,  308 105,  116 

23,  321  134 

26,  718  107 

28,  394  5 

36,  557  4,  304 

Revised. 

2387  109 

2388  109 

2389  109 

Compiled,  1916. 

4792  109 


NEW  MEXICO. 


Laws,  1898. 

C.  77 209 

C.  li.  1897. 

Sec.  4101  628 

Laws,  1899. 

C.  22,  Sec.  26  639 

Laws,  1909. 

C.  94 332 

Laws,  1915. 

C.  12 516 

C.  54 { 170 

C.  54,  Sec.  12  385 

C.  57  646,  650 

C.  74 384,  385 

C.  86,  Sec.  1  ^.  . .  335 

Code  of  1915. 

Section.  Page. 

39 137 

360 477 

571 479 
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612 263 

623 260 

1155 514 

1258 430,  432 

1339 .• 512 

1354 230 

1450 234 

1461 492 

1495 498 

1538. 32 

1544 345 

1701 431,  558 

1703 466 

1705 240 

1707 429 

1708 555 

1709 430.  432 

1757 35 

1758 35 

1759 35 

1913 506 

1923  .  > 506 

1924 506 

1942 508 

1954 506 

1993 46 

1999 460.  618 

2018 626 

2066  et  seq 617 

2165 417 

2180 26.  367 

2340 469 

2341 469 

2342 470 

2384 165 

2388 167 

2750 265 

3033 423 

3034 423 

3049 423 

3064,  sub-sec.  67 405 

3231 167 

3252 341 

3350 229 

3353 229 

3591 46 

3624 387 

3716 377.  404 

3717 377,  381 

3718 377 

3719 377.  382.  383 

3720 377 

3721 • 377 
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3722 377 

4105 76 

4106^ 477 

4110 477 

4111 92 

4115 567 

4116 567 

4123 460 

4162 224 

4291 88 

4342 487 

4349 476 

4350 477 

4355 340 

4382 245 

4483 254 

4491 101 

4506 188 

4634 161 

4636 312 

4637 312 

4743 621 

4761 605 

4870 43 

4872 46 

5075 35 

5079 641 

5189 312 

5190 312 

5226 313 

5411 428.  432 

5411  et  seq 426 

5412 428 

5413 431 

5414 431 

5420 431 

5516 104 

5519 104 

5520 104,  213 

5521 104,  213 

5522  .  : 104,  213 

5570 18 

5575 18,  20 

Page  1665,  Savings  Clause 630,  635 

Laws  of  1917. 

C.  15,  Sec.  43  254,  256 

C.  28  334 

C.  43,  Sec.  2 357,  487 

C.  43,  Sec.  17 355 

C.  43,  Sec.  41 355 

C.  43,  Sec.  47 424 

C.  43,  Sec.  49 424 

C.  58  492 
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C.   70    646,  650 

C.   80    172 

C.   86    376,  388 

C.   89    46 

C.   110 34 

TAXATION. 

Listing. 

Under  C.  22,  Sec.  25,  L.  1899,  owner  of  property  was 
required  to  report  same  for  taxation  and  see  it  properly 
listed  and  assessed. 

Harris  v.  Friend,  637 

Listing  of  two  lots  and  other  property  and  subsequent 
striking  out  by  owner  of  the  two  lots  without  changing 
total  assessed  valuation,  held  not  to  constitute  a 
proper  listing. 

Harris  v.  Friend,  637 

Payment. 

Where  owner  listed  two  designated  lots  and  other  real 
estate  and  subsequently  struck  out  listing  of  said  two 
lots,  and  same  were  thereafter  assessed  to  unknown 
owners  and  sold,  payment  by  owner  of  taxes  upon  re- 
turn and  listing  as  ultimately  made,  which  excluded  the 
said  two  lots,  does  not  constitute  payment  of  taxes  on 
such  omitted  property  by  owner. 

Harris  v.  Friend,  '  637 

Penalty. 

Five  per  cent  of  total  amount  due  from  delinquent 
tax  payer,  under  Sec.  6,  C.  80,  L.  1917,  is  not  proper 
liability  or  charge  against  tax  payer  prior  to  institution 
of  suit. 

State  v.  Slmms,  172 

Proof. 

For  proof  In  tax  matters,  see, 

Harris  v.  Friend,  636 

Statutes. 

Sec.  4101,  C.  L.  1897,  held  continued  in  force  by  sav- 
ings clause  of  statute,  Code  1915,  with  respect  to  deed 
based  on  certificate  issued  before  adoption  of  code. 
Harris  v.  Friend,  686 

Vested  Bights. 

Purchaser  of  tax  certificate  when  law  provides  prima 
facie  character  of  certificate,  has  no  vested  right  under 
the  statute  and  legislature  may  repeal  the  same. 

Harris  V.  Friend,  635 
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Trial — ^Witnesses 


TRIAL.     (Se  also  Appeal  &  Error  and  CMmlnal  Law.)  • 

Evidence  admitted  for  one  purpose  is  not  affected  by 
fact  that  it  is  inadmissible  for  another  purpose,  so  far 
as  its  admission  is  concerned. 

Moore  v.  Mazon  Estate,  683 

Wliere  issues  are  determined  upon  a  plea  of  abatement, 
.    refiled  as  an  answer,  new  trial  cannot  be  had  on  theory 
issue  was  upon  plea  of  abatement  only. 

Murphy  v.  Baca,  659 

WEAPONS. 

Carrying. 

Fugitive  from  Justice  has  no  right  to  carry  arms  un- 
der guise  of  a  traveler. 

State  V.  Starr,  195 

Discharging. 

Offense  of  discharging  weapon  within  specified  distance 
of  inhabitated  house  means  a  house  occupied  by  per- 
sons as  a  dwelling. 

State  V.  Adams,  239 

Drawing. 

To  draw  a  deadly  weapon,  within  meaning  of  the  stat- 
ute, is  to  intentionally  point  it. 

State  y.  Boyles,  466 

« ■«^^— ■ 

Flourish. 

The  word  flourish  defined. 

State  V.  Boyles,  467 

Instruction  using  combination  of  words  drawing  and 
fiourishing,  on  charge  of  drawing,  held  erroneous. 
State  V.  Boyles,  466 

Mounted  Police. 

Mounted  poHce  held  to  have  right  to  carry  arms. 
State  V.  Jordi,  426 

Travelers. 

Word  travelers  defined  and  held  that  under  facts  stated 
accused  was  not  a  traveler. 

State  V.  Sedillo,  555 

WITNESSES. 

Contradiction. 

Testimony  reflecting  upon  witness  and  calling  for  denial 
held  irrelevant. 

State  V.  Kidd,  692 
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OrcdUUIItF. 

Certain  testimony  held  admissible  as  alfectins  credi- 
bility of  witness. 

State  V.  Kidd»  584 

.  Crofls-examinatioii. 

Method  and  scope  of  cross-examination  is  for  discretion 
of  trial  court,  to  be  reviewed  for  abuse  only. 

State  y.  SedUlo/  653 

Impeachment. 

Under  facts  stated  held  that  transaction  was  suffic- 
iently identified  to  permit  impeachment. 

State  v.  Kidd,  685 

Under  Sec.  2180,  Code  1916,  state  may  impeach  its 
own  witness,  when  In  opinion  of  court  he  proves  ad- 
verse to  state. 

State  V.  Hite,  26 

Transaction  upon  which  witness  is  to  be  impeached 
must  be  sufficiently  identified  to  afford  witness  to  know 
the  occasion  and  as  to  whether  or  not  he  made  it. 
State  V.  Hfte,  27 

Impeachment  does  not  lie  simply  because  witness  gave 
unexpected  testimony. 

State  V.  Hite,  27 

Witness  giving  testimony  hostile  or  prejudicial  to  party 
calling  him  may  be  impeached  by  showing  prior  con- 
tradictory statements,  proof  to  be  con^fined*  solely  to 
contradictions  of  the  testimony  injurious  to  party  seek- 
ing the  impeachment. 

State  V.  Hite,  27 

Repntatiion. 

General  reputation  of  deceased'  for  stated  traits  cannot 
be  proved  by  witness  who  did  not  know  the  general 
reputation  but  who  bases  his  opinion  on  personal  knowl- 
edge and  facts.  i 
State  V.  Sedillo,                                                            563 

WORDS  &  PHRASES. 

Alienation 92 

Assault  with  intent  to  rape 28 

Behavior    36 

Civil  death   231 

Disability 231 

District    16 

Draw 466 

During  good  behavior 36 

Estimated  at  prices  paid 613 
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Fixtures 159 

Flourish    467 

Good  beharlor   36 

Granted 9 

Incontestable 348 

Inhabitated  house 239 

Interlocutory 358 

Imprisonment  for  life 493 

Legal  disability   231 

May 194 

Mutual  combat 61 

New  matter 86 

Original  promise 321 

Owned 312 

Person  traveling 195 

Public  lands    293,  115 

Shall    194 

Shall  be  granted 9 

Ther^  be  and  is  hereby  granted 8 

Travelers 555 

Under  any  legal  disability 234 

Will    194 

Wilful 470 


J'   o 


0/   -',  ;., 


